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Canada's  Appeal. 

[47  CoDnecticnt,  450.] 


Knowledge  of  contents  of  will  by  witness. — Dbclabations 
OF  testator  to  pkovb  undue  influence. 

It  is  not  necessary  that  a  witness  to  a  will  should  know  that  it  is  a  will.  The 
object  of  his  attestation  is  that  he  may  be  able  to  testify  that  the  testator  put 
his  name  upon  the  identical  piece  of  paper  upon  which  he  puts  his  own. 

In  determining  whether  a  testator  has  been  induced  by  undue  influence  or 
fraud  to  execute  a  will,  the  state  of  his  feelings  towards  the  persons  to  whom 
he  has  given  his  property  may  be  inquired  into,  and  upon  such  inquiry  his 
declarations  and  acts  before  and  after  the  execution' of  the  will  may  be 
proved.  Such  declarations  and  acts  will  have  less  weight  as  they  are  remoter 
from  the  time  of  such  execution,  but  the  jury  are  to  determine  as  to  their 
weight 

Evidence  that  such  declarations  had  no  foundation  in  fact  would  tend  to  show 
that  they  were  not  in  fact  made,  and  that,  if  made,  they  were  not  proof  of  so 
great  a  degree  of  dislike  as  if  they  were  true. 

And  where  the  whole  record  in  the  case  was  offered  in  evidence,  not  for  the  pur- 
pose of  proving  the  facts  found  by  the  decree,  but  only  the  fact  of  the  litiga- 
tion and  the  feelings  of  the  testator,  and  the  court  instructed  the  jury  that  the 
record  was  to  be  taken  for  this  purpose  alone  and  not  as  proof  of  the  facts 
found,  it  was  held  that  the  other  party  had  no  cause  of  complaint  because  the 
decree  was  allowed  to  go  with  the  petition  to  the  jury,  though  it  had  been 
specifically  objected  to. 

Appeal  from  a  decree  of  a  court  of  probate  refusing  pro- 
bate of  a  will ;  taken  to  the  Superior  Court  in  Windham  Coun- 
ty.   The  case  was  tried  to  the  jury  before  Carpenter,  J. 

The  instrument  was  presented  as  the  will  of  Erastus  Can- 
ada, late  of  Champlin  in  Windham  County,  deceased,  and  was 
dated  May  10th,  1879.  By  it  the  testator  gave  his  whole  prop- 
VoL.  L— 1 
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erty  to  Harlan  Canada,  the  appellant,  who  was  his  son,  making 
him  also  sole  executor.  The  will  was  not  in  the  handwriting 
of  the  testator. 

By  a  previous  will,  executed  on  the  8th  of  February,  1878, 
he  had  given  one-fourth  of  his  estate  to  the  appellant,  provided 
he  presented  no  claim  against  his  estate  ;  one-half  of  his  estate 
to  his  grandson,  John  E.  Canada ;  fifty  dollars  to  a  nephew ; 
and  all  the  remainder  of  his  estate  to  his  greatgrandchildren 
equally ;  making  Lester  Bill,  of  Champlin,  sole  executor. 

The  appellees  claimed  that  the  will  of  May  lOth,  1879,  was 
not  legally  executed  as  a  will.  Also  that  if  legally  executed  it 
was  obtained  by  fraud  and  undue  influence  practiced  upon  the 
testator  by  his  son  Harlan,  aided  by  one  Abel  Palmer,  one  of 
the  witnesses  to  the  instrument.  Also  that  the  testator  was 
mentally  incapable  of  making  a  will  at  the  date  of  the  instru- 
ment. 

The  appellees  oflEered  evidence  to  prove,  and  claimed  that 
they  had  proved,  that  Thomas  Baldwin,  whose  name  appeared 
on  the  instrument  as  a  witness,  was,  at  the  time  when  the 
same  was  executed,  very  much  intoxicated ;  that  the  testator 
did  not  publish*  and  declare  the  instrument  to  be  his  wiU ; 
that  Baldwin  was  not  informed  by  any  one  that  the  paper  was 
a  will ;  and  that  he  did  not  know  that  it  was  a  will,  but  was 
wholly  ignorant  of  its  nature  and  character. 

Upon  this  point  the  court  charged  the  jury  substantially  as 
requested  by  the  appellees,  that  if  Baldwin,  from  the  effects 
of  intoxication  or  from  any  other  cause,  was  ignorant  of  the 
nature  and  character  of  the  instrument  he  was  signing,  was 
not  informed  and  did  not  know  that  it  waa  intended  as  a  will, 
but  ignorantly  put  his  name  to  it  merely  because  he  was  told 
to,  and  without  knowing  what  it  was,  and  not  comprehending 
the  nature  and  character  of  the  transaction,  the  document 
was  not  legally  executed  as  a  will.  But  that  if  at  the  time 
he  was  in  a  condition  to  know,  and  did  in  fact  know,  that  the 
document  he  was  witnessing  was  a  will,  although  he  may  have 
forgotten  it  soon  after,  he  was  a  competent  witness,  and  the 
paper  was  in  that  respect  legally  executed.  The  appellant 
excepted  to  this  instruction. 


CANADA'S  APPEAL.  3 

It  was  conceded  that  the  will  of  February  8th,  1878,  was 
properly  executed  and  was  operative  unless  revoked  by  the 
will  in  question.  The  appellees  offered  Mr.  Bill,  the  executor 
in  that  will,  as  a  witness,  who  testified  that  at  an  interview  on 
the  6th  day  of  May,  1879,  between  the  testator,  Harlan  and 
himself,  at  which  time  he  procured  the  will  of  February  8th, 
Harlan  endeavored  to  persuade  the  testator  to  order  him  to 
deliver  up  the  last-named  will  to  him,  the  testator ;  but  the 
testator  refused  so  to  do,  and  directed  him.  Bill,  to  keep  the 
same. 

Bill  further  testified  that  on  the  13th  day  of  June  following 
he  had  another  interview  with  the  testator,  at  which  they  dis- 
cussed the  provisions  of  the  will  of  February  8th.  In  this 
connection  he  testified  that  the  testator  said  to  him  that  he 
did  not  know  but  that  they  had  been  putting  something  upon 
the  records  against  him,  and  requested  him  to  examine  the  * 
town  records  and  see;  which  he  did,  and  reported  to  tha 
testator. 

He  further  testified  that  at  this  interview  the  testator 
informed  him  that  several  years  previous  to  that  time  he  had 
signed  a  note  of  Harlan's  as  surety,  payable  to  one  Martin, 
for  $200 ;  that  he  feared  it  had  never  been  paid,  and  that 
after  his  decease  it  would  be  presented  and  allowed  against 
his  estate ;  that  he  feared  that  the  will  of  February  8th  was 
not  so  drawn  that,  if  it  was  so  allowed,  it  would  come  out  of 
Harlan's  share  as  therein  given ;  and  directed  him.  Bill,  to  see 
Martin  on  the  subject ;  which  he  did,  and  on  the  16th  day  of 
June  reported  that  there  was  such  a  note  unpaid.  And  there- 
upon, after  considerable  discussion  as  to  the  construction  of  the 
will  in  this  regard,  the  testator  instructed  him,  if  necessary,  to 
prepare  a  codicil.  A  codicil  was  prepared,  but  the  testator  was 
too  feeble  to  execute  it. 

On  the  day  of  lus  death,  June  20th,  the  testator  was  in- 
formed by  Bill  that  his  pension  papers  had  come.  He  replied, 
"  They  wiU  do  me  no  good  now.  You  will  have  to  settle  my 
estate."  And  he  informed  him  where  he  would  find  his  bank 
book  and  valuable  papers. 

To  the  admission  of  these  declarations  of  the  testator  in 
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evidence,  the  appellant  objected.  The  court  admitted  them 
solely  for  the  purpose  of  showing  the  condition  of  his  mind 
and  the  state  of  feeling  existing  between  himself  and  Harlan, 
and  so  restricted  the  evidence  in  the  charge  to  the  jury. 

The  appellees  proved  that  the  testator  declared  on  sundry 
occasions  that  he  had  from  time  to  time  let  Harlan  have  large 
sums  of  money,  amounting  in  all  to  about  $6,000 ;  that  Har- 
lan had  turned  him  out  of  doors,  and  had  compelled  him  to 
sleep  in  outbuildings  j  that  he  had  refused  to  assist  him  in  the 
care  of  his  cattle  in  severe  cold  weather,  he  being  then  more 
than  ninety  years  of  age ;  and  that  he  had  in  various  other 
ways  treated  him  unkindly. 

To  meet  this  evidence  the  appellant  oflfered  to  prove  that 
those  declarations  were  not  true  in  fact.  The  appellees  ob- 
jected. The  court  ruled  that  the  declarations  were  only 
admissible  as  tending  to  prove  the  condition  of  the  testator's 
mind  and  his  feelings  toward  his  son  ;  that  the  truth  or  falsity 
of  the  declarations  was  immaterial  and  collateral  to  the  issue ; 
and  rejected  the  evidence.    The  appellant  excepted. 

The  appellees  offered  in  evidence  the  files  and  record  of  a 
bill  in  chancery  brought  by  the  testator  against  his  son  Harlan 
and  his  wife,  and  tried  at  the  August  term  of  the  Superior 
Court,  1872.  The  petition  in  the  cause  was  signed  by  the 
testator  with  his  own  hand,  and  alleged  that  Harlan  had 
procured  a  deed  of  some  real  estate  to  be  conveyed  by  the 
petitioner  to  the  wife  of  Harlan  at  a  time  when  he  ^as  sick 
and  unable  to  transact  business,  and  did  not  expect  to  recover, 
by  deceitfully  and  fraudulently  representing  to  him  that  he 
was  executing  a  will. 

The  record  showed  that  the  allegations  in  the  petition  were 
found  true,  and  that  a  decree  was  passed  in  favor  of  the  peti- 
tioner. This  evidence  was  offered  for  the  purpose  of  showing 
that  there  had  been  litigation  between  the  parties,  and  the  feel- 
ing of  the  testator  towards  Harlan,  and  not  for  the  purpose  of 
proving  the  truth  of  the  allegations  contained  in  the  petition, 
nor  the  fact  that  the  court  found  them  to  be  true.  The  appel- 
lant objected  to  the  admission  of  the  evidence.  The  court 
admitted  it  only  for  the  purpose  for  which  it  was  offered. 
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Thereupon  the  appellant  objected  specificallj  to  the  admission 
of  the  decree ;  but  the  judge  said  he  would  not  separate  the 
decree  from  the  rest  of  the  record,  and  admitted  both.  The 
petition  was  then  read  to  the  jury,  but  the  finding  of  the 
conrt  and  the  decree  were  not  read,  although  formally  laid  in 
as  evidence  for  the  purpose  above  stated.  The  court  then 
stated  to  the  counsel,  in  the  presence  of  the  jury,  that  the 
record  was  not  received  for  the  purpose  of  proving  the  truth 
of  the  charges  contained  in  it ;  and  in  the  charge  to  the  jury 
the  court  instructed  them  that  the  finding  of  the  court  and 
the  decree  passed  in  the  cause  were  not  evidence  to  prove,  or 
as  tending  to  prove,  that  Harlan  procured  the  paper  in  ques- 
tion to  be  executed  by  fraud. 

The  jury  returned  a  verdict  for  the.  appellees,  and  the 
appellant  moved  for  a  new  trial  for  error  in  the  rulings  and 
charge  of  the  court. 

-£!  B.  Sumner  and  C.  E.  SearU^  in  support  of  the  motion. 

G,  W,  PhiMips  and  J,  Z.  Hunter ^  contra. 

Pabdeb,  J.  This  is  an  appeal  from  the  decision  of  a  court 
of  probate  refusing  probate  of  an  instrument  presented  as  the 
will  of  Erastus  Canada,  deceased.  The  jury  having  rendered 
a  verdict  for  the  appellees,  the  appellant  filed  a  motion  for  a 
new  trial. 

Upon  the  trial  the  appellees,  in  support  of  their  claim  that 
the  instrument  was  not  legally  executed  as  a  will,  offered 
evidence  that  Thomas  BaldMrin,  whose  name  appeared  on  the 
instrument  as  a  witness,  was  at  the  time  when  it  was  executed 
very  much  intoxicated ;  that  the  testator  did  not  publish  and 
declare  the  instrument  to  be  his  will ;  that  Baldwin  was  not 
informed  by  any  one  that  the  paper  was  a  will,  and  that  he  did 
not  know  that  it  was,  but  was  wholly  ignorant  of  its  character. 
Upon  the  request  of  the  appellees  the  court  charged  the  jury 
that  if  Baldwin,  from  the  effects  of  intoxication,  or  from  any 
other  cause,  was  ignorant  of  the  nature  and  character  of  the 
instrument  he  was  signing,  and  was  not  informed  and  did  not 
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know  that  it  was  intended  as  a  will,  but  ignorantly  put  his 
name  to  it  merely  because  he  was  told  to  do  so,  without  com- 
prehending the  nature  and  character  of  the  transaction,  the 
document  was  not  legally  executed  as  a  will.  To  this  charge 
the  appellant  took  exception. 

The  statute  (Gen.  Statutes,  p.  369,  sec.  2)  requires  a  will  to 
be  "in  writing,  subscribed  by  the  testator,  and  attested  by 
three  witnesses,  all  of  them  subscribing  in  his  presence  and  in 
the  presence  of  each  other." 

The  charge  declares  the  law  to  be  that  the  signature  of  a 
testator  to  a  will  is  not  duly  attested  unless  at  the  time  of 
attestation  the  attesting  witness  knows  that  the  instrument  is  a 
will.  This  attributes  too  much  meaning  to  the  word  "  attesta- 
tion ; "  more  than  has  been  given  to  it  by  courts  which  have 
been  called  upon  to  define  it  where  used  in  similar  statutes. 

The  English  statute,  prior  to  its  modification  by  1st  Victoria, 
sec.  9,  chap.  26,  required  wills  to  be  attested  and  subscribed  in 
the  presence  of  the  devisor  by  three  or  four  witnesses.  In 
Wyndham  v.  CheUoyrui^  1  Burr.  421,  Lord  Mansfield  said, 
"  Suppose  the  witnesses  honest,  how  little  need  they  know  I 
They  do  not  know  the  contents ;  they  need  not  be  together ; 
they  need  not  see  the  testator  sign ;  if  he  acknowledges  his 
hand  it  is  sufficient ;  they  need  not  know  that  it  is  a  will." 
In  Bond  v.  Seawell^  3  Burr.  1775,  he  had  previously  said  that 
"  it  is  not  necessary  that  the  testator  should  declare  the  instru- 
ment he  executed  to  be  his  will."  In  Wi'ight  v.  Wright^  7 
Bing.  457,  the  marginal  note  is  as  follows :  "  A  will  of  lands 
subscribed  by  three  witnesses  in  the  presence  and  at  the  re- 
quest of  the  testator  is  sufficiently  attested  although  none  of 
the  witnesses  saw  the  testator's  signature,  and  only  one  of  them 
knew  what  the  paper  was."  To  the  same  effect  is  White  v. 
Tr^iatees  of  the  British  Museum^  6  Bing,  310.  Perhaps  the 
principle  attained  to  its  highest  development  in  Trimmer  v. 
Jackson^  a  case  in  King's  Bench,  reported  in  4  Bum's  Eccl. 
Law,  3d  ed.,  102,  in  which  the  attestation  was  held  sufficient 
although  the  devisor,  not  content  with  withholding  the  truth 
from  the  witnesses  concerning  the  contents  or  nature  of  the 
instrument  executed,  intentionally  misled  them  by  stating  it  to 
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be  a  deed.  A  similar  statute  has  received  the  same  interpreta- 
tion in  Massachusetts.  Dewey  v.  Dewey ^  1  Met.  349  ;  Hogan 
V.  Gr'owenorj  10  Met.  54 ;  Oshom  v.  Cooh,  11  Cush.  532 ; 
Nickersan  v.  Bttck,  12  Cush.  332  ;  Tilden  v.  TUden^  13  Gray, 
110.  And  we  believe  that  the  same  principle  has  been  recog- 
nized in  other  States  where  the  statutory  requirement  is  attesta- 
tion only,  with  no  suggestion  as  to  publication. 

The  primary  reason  for  the  presence  of  the  witness  is  not 
that  he  has  knoMm  the  testator  long  or  intimately ;  not  that  he 
is  required  to  use  or  have  any  skill  in  detecting  the  presence 
of  insanity  or  other  forms  of  mental  disease  or  weakness; 
not  that  he  is  to  have  any  opportunity  for  discovering  the 
fraudulent  scheme  which  has  culminated  in  the  act  of  the 
testator.  If  the  presence  of  one  or  three  witnesses  provides 
any  degree  of  security  against  the  procurement  of  a  will  from 
a  competent  testator  by  fraud,  or  against  the  procurement  of 
one  from  a  testator  without  mental  capacity,  it  is  an  incidental 
benefit ;  it  was  not  in  the  mind  of  the  law ;  that  only  intended 
that  the  witness  should  be  able,  with  a  great  degree  of  cer- 
tainty at  all  times,  possibly  at  a  great  length  of  time  after  his 
attestation,  to  testify  that  the  testator  put  his  name  upon  the 
identical  piece  of  paper  upon  which  he  placed  his  own.  He 
identifies  the  paper  by  the  conjunction  of  the  two  signatures, 
not  the  character  of  the  contents;  only  the  paper,  whatever 
the  contents  may  prove  to  be. 

The  appellees,  claiming  that  the  will  was  the  product  of 
fraud  practiced  and  undue  influence  brought  to  bear  upon  the 
testator  by  the  appellant,  Harlan  Canada,  his  son  and  sole 
legatee  named  therein,  introduced  as  a  witness  Lester  Bill,  who 
had  been  named  as  executor  in  a  previous  will  executed  by  the 
testator  on  February  8th,  1878,  which  will  would  become 
operative  upon  the  non-approval  of  the  one  in  question.  He 
testified  that  four  days  prior  to  the  execution  of  the  last  will 
the  appellant  endeavored  to  induce  the  testator  to  order  him. 
Bill,  then  present  with  the  first  will,  to  return  it  to  him,  the 
testator,  and  that  the  testatpr  refused  so  to  do  and  directed  Bill 
to  retain  it.  He  also  testified  that  on  June  13th,  1879,  being 
about  a  month  subsequent  to  the  execution  of  the  last  will,  the 
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testator,  in  a  conversation  with  him  concemiAg  the  provisions 
of  the  first  one,  said  that  he  did  not  know  but  that  they  had 
been  patting  something  npon  th^  records  against  him  and 
requested  the  witness  to  examine  the  town  records ;  and  that 
the  testator  then  told  him  that  he  had  become  surety  for  the 
appellant  upon  a  note  which  he  feared  remained  unpaid  and 
would  be  presented  and  allowed  as  a  claim  against  his  estate ; 
that  if  so  presented  and  allowed  he  feared  that  the  will  of 
February,  1878,  was  not  so  drawn  as  to  deduct  the  amount 
from  the  appellant's  share ;  and  that  he  requested  the  witness 
to  inquire  concerning  the  note.  The  witness  testified  that 
upon  inquiry  he  found  the  note  unpaid  and  so  informed  the 
testator.  He  also  testified  that  on  June  16th,  1879,  after  a  dis- 
cussion between  himself  and  the  testator  as  to  the  construction 
to  be  put  upon  the  first  will  so  f ai*  forth  as  the  note  was  con- 
cerned, the  testator  instructed  him  to  prepare  a  codicil,  and 
that  he  did  prepare  one  which  failed  of  execution  by  reason  of 
the  feebleness  of  the  testator.  The  witness  also  testified  that 
four  days  later,  on  the  day  of  the  testator's  death,  he  informed 
the  latter  that  his  pension  papers  had  come ;  that  the  testator 
replied  to  him — "They  will  do  me  no  good  now;  you  will 
hare  to  settle  my  estate ; "  and  informed  the  witness  where  he 
would  find  his,  the  testator's,  bank  book  and  valuable  papers. 

The  appellant  objected  to  the  admission  of  these  declara- 
tions of  the  testator.  The  court  received  them  solfely  for  the 
purpose  of  showing  the  condition  of  his  mind  and  the  state  of 
feeling  existing  between  himself  and  the  appellant,  and  so  re- 
stricted the  evidence  in  the  charge  to  the  jury. 

Of  course  the  declaration  that  he  did  not  "  know  but  they 
had  been  putting  something  upon  the  records  against  him," 
and  the  request  of  the  witness  that  he  should  examine  •  the 
town  records,  are  not  to  be  considered  unless  it  is  proven  that 
the  appellant  is  one  of  the  persons  therein  referred  to. 

One  of  the  admitted  declarations  was  made  four  days  prior, 
the  others  within  forty  days  subsequent  to  the  execution  of  the 
last  will,  the  one  in  question.  If  the  jury  believe  that  in  the 
first  he  expressed  a  desire  that  the  first  will  should  continue  a 
living  instrument  and  become  operative  at  his  death,  and  in  the 
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othere  repeated  both  a  belief  that  it  would  and  a  desire  that  it 
should  be  so,  with  accompanying  suggestions  as  to  the  neces- 
sity of  a  codicil  thereto,  that  it  might  speak  his  mind  with  pre- 
cision; or  that  he  expressed  a  belief  that  by  virtue  of  an 
appointment  therein  the  witness  would  be  executor  upon  his 
estate,  and  as  such  pointed  him  to  his  bank  book  and  other 
Taluable  papers ;  or  that  he  manifested  a  degree  of  anxiety  lest 
his  estate  should  be  made  to  pay  the  indorsed  note,  and  the 
appellant  thereby  obtain  a  larger  share  thereof  than  he  desired 
him  to  have ;  or  that  in  the  matter  of  the  town  records  he  gave 
evidence  of  a  degree  of  distrust  or  dislike  towards  him — ^they 
may  be  led  to  infer  that  the  testator  had  not  knowingly  put  his 
name  to  an  instrument  which  would  utterly  destroy  the  one  to 
which  he  was  striving  to  make  an  addition  ;  or  that  he  had  not 
knowingly  given  the  whole  to  a  devisee  whom  he  was  striving 
to  limit  to  a  part ;  or  that  it  is  improbable  that,  in  behalf  of  the 
appellant,  he  had  knowingly  excluded  grandchildren  and  other 
claimants  upon  his  bounty  from  any  share  in  his  estate. 

In  determining  the  question  as  to  the  mental  capacity  of  a 
testator  at  the  time  of  executing  a  will  the  law  admits  proof  of 
his  words  and  acts  prior  and  subsequent  to  that  point  of  time. 
Presumably  the  mind  neither  passes  from  light  into  darkness 
nor  emerges  from  darkness  into  light  instantly ;  presumably 
neither  capacity  or  incapacity  is  the  condition  of  a  moment 
only.  The  acts  and  words  at  and  nearest  to  the  time  of  execu- 
tion may  have  the  greater  weight  as  evidence ;  diminishing  in 
weight  as  time  lengthens  in  each  direction ;  the  jury  to  deter- 
mine when  they  cease  to  have  any.  The  same  rule  obtains  in 
determining  the  question  as  to  like  or  dislike.  There  is  no 
erroc  in  the  reception  and  application  of  the  declarations. 

The  appellees  offered  evidence  tending  to  prove,  and  claimed 
to  have  proved,  that  on  sundry  occasions  the  testator  made 
dedaraldons  to  the  effect  that  he  had  loaned  money  to  the 
amount  of  $6,000  to  the  appellant ;  that  the  latter  had  turned 
him  out  of  doors,  and  had  compelled  him  to  sleep  in  outbuild- 
ings ;  that  he  had  refused  to  assist  him  in  the  care  of  his  cattle 
in  severe  winter  weather,  he,  the  testator,  being  more  than 
ninety  years  of  age ;  and  that  he  had  in  various  other  ways 
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treated  him  unkindly.  The  court  rejected  evidence  offered  by 
the  appellant  for  the  purpose  of  proving  that  the  declarations 
were  false. 

The  court  received  and  applied  this  evidence  in  part  for  the 
purpose  of  proving  the  testator's  feelings  towards  his  son.  Of 
course,  for  this  purpose  they  must  be  assumed  to  be  the  declar- 
ations of  a  person  in  possession  of  all  his  mental  faculties. 
This  being  so,  proof  that  they  were  false  was  proof  that  the 
testator  knew  them  to  be  so  when  he  uttered  them ;  and  to 
whatever  motive  the  jury  might  attribute  them,  they  would 
very  properly  fail  to  find  that  back  of  the  spoken  falsehood 
there  was  really  existing  in  the  heart  of  the  testator  that  degree 
of  hatred  towards  the  son  which  the  wrongs  and  insults,  ac- 
tually suffered,  would  have  engendered.  As  the  appellees  left 
the  testimony  the  words  went  to  the  jury  with  the  point  and 
sting  of  truth.  We  think  the  appellant  had  the  right  to  show 
that  they  were  words  only,  intentionally  false,  and  represented 
no  more  certainly  than  hatred  of  a  slight  degree — the  question 
being  simply  as  to  like  or  dislike  upon  the  part  of  the  father. 

Moreover,  in  another  aspect,  it  was  the  right  of  the  appel- 
lant  to  prove  that  the  testator  did  not  make  the  declarations ; 
and  if  he  proves  that  he  did  not  borrow  the  money,  never 
turned  his  father  out  of  doors,  and  never  refused  him  assist- 
ance, he  has  done  much  to  render  it  improbable  that  the  father 
said  what  is  imputed  to  him.  Presumably  a  sane  father  will 
not  falsely  charge  such  conduct  upon  a  son. 

The  appellees  offered  in  evidence  the  files  and  record  of  a 
bill  in  chancery  brought  by  the  testator  against  the  appellant 
and  his  wife  in  1872.  The  testator  signed  the  petition  with  his 
own  hand ;  in  it  he  alleged  that  the  appellant  had  procured 
from  the  testator  a  deed  of  certain  real  estate  in  favor  of  his, 
the  appellant's,  wife  at  a  time  when  he,  the  testator,  was  sick 
and  unable  to  transact  business,  the  appellant  deceitfully  and 
fraudulently  representing  to  the  testator  that  he  was  executing 
a  will.  The  record  showed  that  the  court  found  this  allegation 
to  be  true  and  passed  a  decree  in  favor  of  the  testator.  The 
petition  and  decree  were  offered  and  received  for  the  purpose 
of  showing  that  there  had  been*  litigation  between  the  parties 
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and  the  feelings  of  the  testator  towards  the  appellant,  and  not 
for  the  pnrpose  of  proving  the  truth  of  the  allegations,  nor 
for  the  purpose  of  proving  that  the  court  found  them  to  be 
true.  The  petition  was  read  to  the  jury ;  the  finding  and  de- 
cree of  the  court  were  not  read,  although  formally  laid  in  as 
evidence  for  the  purpose  stated.  The  court  stated  to  the  conn- 
sel  and  instructed  the  jury  that  the  record  was  not  received  for 
the  purpose  of  proving  the  truth  of  the  charges  contained  in 
the  petition,  and  that  neither  the  finding  nor  decree  were  in 
this  cause  evidence  proving  or  tending  to  prove  that  the  appel-* 
lant  procured  the  deed  by  fraud.  Thus  limited,  the  appellant 
has  no  occasion  for  objection  to  the  reception  of  the  record. 
A  new  trial  is  advised. 


In  tlus  opinion  the  other  judges  concurred. 


George  P.  Metcalf  and  another 

vs. 
First  Parish  in  Framingham  and  others. 

[128  Massachusetts,  870.] 

Specific    lboact.— Consteuction  to  caret    otn    testator's 

INTENT. — Construction  of  trust. 

A  testator  made  several  legacies  of  railroad  stock  to  different  persons,  aggregat- 
ing less  than  the  entire  number  of  shares  owned  by  him  when  he  made  his  will 
and  at  his  death.  He  gave  pecuniary  legacies  to  some  of  the  same  persons. 
The  will  concluded  iKith  a  general  devise  of  **  all  the  rest,  residue,  and  remain- 
der "  of  his  property,  and  gave  his  executors  power  to  sell  any  of  his  real  or 
personal  estate  "excepting  what  I  have  hereinbefore  disposed  of."  //eld,  that 
the  legacies  of  stock  were  specific. 

Where  the  reading  of  the  whole  will  produces  a  conviction  that  the  testator  must 
necessarily  have  an  interest  to  be  given  which  is  not  bequeathed  by  express 
and  formal  words,  the  court  must  supply  the  effect  by  implication  so  as  to 
cany  out  the  testator's  intention  as  far  as  possible. 
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A  bequest  of  personal  property  in  trust  for  the  benefit  of  the  testator's  wife's  sis- 
ter and  her  husband  during  their  joint  lives,  she  to  receive  the  interest  on  the 
whole  while  she  lives,  and  on  her  death  one-half  of  the  principal  to  go  to  a 
charitable  institution,  and  the  interest  on  the  remaining  half  to  be  paid  to  her 
husband  during  his  life,  and  if  he  died  before  her  the  whole  principal  was  to 
go  to  such  institution.  Held,  the  wife  having  died  before  the  husband,  that  on 
his  death  the  remaining  one-half  of  the  principal  passed  to  the  charitable  in- 
stitution and  not  to  the  residuary  legatee. 

Bill  in  equity  to  construe  a  will.  Case  heard  before  Endi- 
coTT,  J.,  and  reserved  by  him  for  the  full  court. 

F,  Y.  Balchj  for  the  charitable  institutions. 

K  R.  Hoar,  for  the  residuary  deviseee. 

Gray,  C.  J.  The  testator  by  the  first  article  of  his  will  be- 
queaths to  the  First  Parish  in  Framingham  "  fifty  shares  of  the 
stock  of  the  Pittsburg,  Fort  Wayne  and  Chicago  Railroad 
Company,"  and  also  "  the  further  sum  of  five  thousand  dollars." 
By  the  second  article  he  bequeaths  to  the  town  of  Framing- 
ham  the  sum  of  five  hundred  dollars  and  fifty  shares  of  the 
stock  of  the  same  corporation.  By  the  tliird  article  he  be- 
queaths fifty  shares  of  the  same  stock  to  the  Association 
for  the  Relief  of  Aged  and  Indigent  Females,  and  by  the 
fourth  article  a  like  number  of  such  shares  to  the  Home  for 
Aged  Men,  each  of  which  is  a  corporation  established  in  Bos- 
ton. Then  follow  other  bequests,  six  of  which  are  various 
amounts  of  stock  in  the  same  corporation,  and  the  rest  are  pe- 
cuniary legacies,  as  to  one  of  which,  to  his  brother  Gardiner, 
the  testator  directs  that  it  shall  be  paid  to  the  legatee  in  Dayton 
and  Michigan  Railroad  bonds  at  par,  "  provided  I  should  be  in 
possession  of  the  same  at  the  time  of  my  decease."  The  will 
concludes  with  a  residuary  devise  and  bequest  of  "  all  the  rest, 
residue  and  remainder  of  my  property  of  every  kind,  real,  per- 
sonal and  mixed,"  to  and  for  the  benefit  of  his  nephews  and 
nieces,  with  a  like  direction  for  the  payment  in  railroad  bonds 
of  the  portions  of  the  children  of  his  brother  Gardiner ;  and 
a  clause  empowering  his  executors  to  sell  and  convey  all  real 
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estate  and  personal  property,  "  excepting  what  I  have  herein- 
before disposed  of."  The  bequests  of  stock  in  the  Pittsburg, 
Fort  Wayne  and  Chicago  Bailroad  Company  collectively  in- 
clude six  hnndred  and  ten  shares ;  and  it  is  agreed  that  the 
testator  at  the  date  of  his  wUl,  and  also  at  the  time  of  his  death, 
owned  one  thousand  ahd  ninety  shares  thereof. 

The  first  question  presented  by  the  bill  is  whether  the  be- 
quest of  shares  in  the  stock  of  the  Pittsburg,  Fort  Wayne  and 
Chicago  Kailroad  Company  are  specific  or  general.  This  de- 
pends on  the  apparent  intent  of  the  testator.  We  are  unani- 
mously of  opinion  that  his  intention  that  these  bequests  should 
be  specific  clearly  appears  upon  a  view  of  the  whole  will,  and 
especially  from  the  following  considerations :  1st.  He  not  only 
makes  many  bequests  of  stock  in  this  corporation  and  many 
pecuniary  legiwies  to  different  persons  and  institutions,  but  in 
the  first  and  in  the  second  items  of  the  will  he  makes  to  the 
same  legatees  bequests  both  of  stock  and  of  money,  a  fact  much 
relied  on  by  Lord  Chancellor  Cairns  in  Kettnode  v.  MacdonaM^ 
L  R.  3  Ch.  584,  as  showing  that  a  legacy  of  a  sum  invested  in 
stock  was  specific.  2d.  He  expressly  makes  the  general  lega- 
cies to  Gardiner  and  his  children  payable  in  certain  railroad 
bonds,  if  owned  by  the  testator  at  the  time  of  his  death,  and 
makes  no  such  direction  as  to  the  legacies  of  the  stock  in  ques- 
tion. 3d.  In  the  clause  empowering  the  executors  to  sell,  the 
exception  of  "  what  I  have  hereinbefore  disposed  of  "  evidently 
refers  to  his  numerous  legacies  of  this  stock,  and  not  merely  to 
the  bonds  mentioned  only  in  the  bequests  to  Gardiner  and  his 
children. 

The  testator's  intention  to  bequeath  specifically  shares  which 
he  owned  appears  to  us  to  be  much  clearer  than  in  White  v. 
Winchester,  6  Pick.  48,  in  which  the  mere  fact  of  the  testator's 
owning  stock  exactly  equal  in  amount  to  that  bequeathed  was 
held  by  this  court,  in  a  judgment  delivered  by  Mr.  Justice 
Wilde,  after  full  consideration  of  the  early  English  cases,  to 
raise  a  strong  presumption  that  the  testator  intended  to  give, 
the  stock  of  which  he  was  the  owner ;  and  quite  as  plain  as  if 
the  testator,  in  speaking  of  the  shares  bequeathed,  had  used  the 
word  "  my,"  which  is  generally  admitted  to  be  suflScient  to 
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make  a  bequest  specific.  2  Wms.  Exrs.  (6th  Am.  ed.)  1255. 
Upon  a  careful  examination  of  the  numerous  and  not  always 
consistent  cases  cited  at  the  bar,  they  do  not  appear  to  ns  to 
afford  sufficient  ground  for  a  different  conclusion. 

The  other  question  in  the  case  arises  under  the  tenth  article 
of  the  will,  which  is  as  follows :  "  I  give  and  bequeath  unto 
George  P.  Metcalf,  in  trust  and  confidence  however,  one  hun- 
dred shares  of  the  stock  of  the  Pittsburg,  Fort  Wayne  and 
Chicago  Railroad  Company,  for  the  benefit  of  Nancy  Green, 
sister  of  my  deceased  wife,  and  William  Green,  husband  of 
said  Nancy,  for  and  during  their  natural  lives,  as  follows : 
First,  during  the  life  of  said  Nancy,  the  net  income  of  the 
same  shall  be  paid  over  semi-annually  to  said  Nancy.  In  ease 
said  Nancy  should  die  before  said  William,  then  at  the  decease 
of  said  Nancy  said  trustee  shall  transfer  one-half  of  said  stock 
in  equal  parts  to  said  Association  and  said  Home.  The  income 
of  the  remainder  shall  be  paid  to  said  William  as  aforesaid  dur- 
ing his  natural  life.  Second.  In  case  the  said  William  should 
die  before  said  Nancy,  then  at  the  decease  of  said'  Nancy,  the 
whole  of  said  stock  shall  be  transferred  in  equal  shares  to  said 
Association  and  said  Home,  and  said  trust  estate  shall  cease." 

The  eleventh  article  contains  another  bequest  in  similar 
form  in  all  respects,  except  in  putting  the  testator's  brother 
Charles  Phipps  in  place  of  Nancy  Green  and  his  wife  So- 
phronia  Phipps  in  place  of  William  Green  ;  inserting  after  the 
words  "  lier  natural  life  "  this  clause  :  "  and  at  her  decease  the 
remainder  of  said  trust  estate  shall  be  transferred  to  said  Asso- 
elation  and  said  Home  as  aforesaid ; "  and  adding  at  the  end  of 
the  whole  bequest  the  following :  "  By  said  Association  and 
said  Home,  as  mentioned  in  items  10  and  11,  I  mean  and  in- 
tend the  Association  for  the  Relief  of  Aged  and  Indigent 
Females  named  in  item  and  the  Home  for  Aged  Men  men- 
tioned in  items  3  and  4." 

Nancy  Green  having  died  before  her  husband,  and  half  the 
stock  mentioned  in  the  tenth  article  having  been  thereupon 
transferred  to  tlie  two  charitable  institutions,  the  question  is 
whether,  upon  the  subsequent  death  of  her  husband,  the  re- 
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maining  half  of  this  stock  is  likewise  to  be  transferred  to  the 
charities,  or  falls  into  the  residue  of  the  testator's  estate. 

The  decision  of  this  question  doubtless  depends  upon  the 
intention  of  the  testator,  as  manifested  by  the  words  that  he 
has  used,  and  an  omission  to  express  his  intention  cannot  be 
supplied  by  conjecture.  But  if  a  reading  of  the  whole  will 
produces  a  conviction  that  the  testator  must  necessarily  have  in- 
tended an  interest  to  be  given  which  is  not  bequeathed  by  ex- 
press and  formal  words,  the  court  must  supply  the  defect  by 
implication,  and  so  mould  the  language  of  the  testator  as  to 
carry  into  effect,  as  far  as  possible,  the  intention  which  it  is  of 
opinion  that  he  has  on  the  whole  will  sufficiently  declared. 
Fer^on  v.  Dodge,  23  Pick.  287;  Towns  v.  Wentwcyrth,  11 
Moore  P.  C.  526 ;  AhboU  v.  Middleton,  7  H.  L.  Cas.  68 ; 
Greenwood  v.  Greenwoi^d,  5  Ch.  D.  954. 

In  Weston  v.  Weston,  125  Mass.  268,  for  instance,  the  testa- 
tor gave  the  residue  of  his  estate  to  trustees,  and  directed  them, 
out  of  the  income,  to  support  his  wife  during  her  life,  and  to 
pay  annuities  to  his  two  children ;  and  upon  the  death  of  the 
wife  to  transfer  the  principal  to  the  children  in  equal  shares, 
if  they  both  survive  her,  and,  if  either  of  them  died  in  her  life- 
time without  issue,  to  transfer  the  principal  to  the  survivor ; 
and  made  no  specific  provision  for  the  case  of  a  child  dying  in 
the  lifetime  of  the  wife,  leaving  issue.  But  it  was  held  that 
the  title  in  half  the  principal  vested  in  each  child  immediately, 
and  upon  its  death  leaving  issue  went  to  its  representatives,  and 
not  to  the  testator's  next  of  kin. 

In  a  case  decided  by  the  House  of  Lords  upon  the  advice  of 
Lord  Eldon  and  Lord  Kedesdale,  which  is  not  contained  in  the 
r^ular  reports,  but  of  which  we  have  full  statements  by  Lord 
St.  Leonards,  who  was  of  counsel  in  the  case,  a  devise,  which 
mentioned  estates  in  one  county  only,  was  held  by  implication 
from  other  provisions  in  the  will  to  include  distinct  estates  in 
another  county.  Newburgh  v.  Newburgh,  Sugden's  Law  of 
Property,  367-369 ;  s.  c.  cited  7  H.  L.  Cas.  108,  109. 

Sweeting  v.  Pridea/ux,  2  Ch.  D.  413,  a  testator  devised 
£16,000  in  trust  to  invest  the  same,  and  to  pay  the  income  of 
£8,000,  part  thereof,  to  his  daughter  Ann  for  life  on  her  sep- 
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arate  receipt  and  not  subject  to  the  control  or  debts  of  her 
husband,  and  after  her  death  to  divide  the  £8,000  among  her 
children  at  twenty-one  years  of  age ;  and  directed  his  trustees 
to  pay  the  income  of  the  remaining  £8,000  to  his  daughter  Sarah 
for  life  in  the  same  manner  in  every  respect  and  subject  to  the 
same  control  as  he  had  directed  as  to  his  daughter  Ann,  it  being 
his  intention  that  his  said  daughters'  fortunes  should  not  be 
subject  to  the  control  or  debts  of  their  husbands ;  but  made  no 
further  provision  as  to  any  division  of  capital  among  the  chil- 
dren of  Sarah.  He  then  gave  to  the  same  trustees  a  sum  of 
£6,000  to  invest  and  pay  the  income  to  his  son  for  life,  and  to 
divide  the  principal  among  the  son's  children,  and  gave  the 
trustees  power  to  apply  the  income  of  both  funds  for  the  main- 
tenance and  education  of  the  daughters'  and  son's  children. 
Vice-Chancellor  Hall  held  that  upon  the  death  of  Stoih  her 
children  were  entitled  by  implication  to  the  sum  of  £8,000, 
and  no  appeal  appears  to  have  been  taken  from  his  decision. 

It  is  well  settled  in  England  that  a  devise  or  bequest  to  a 
widow  for  life,  if  she  shall  not  marry,  and,  if  she  shall  marry, 
then  over  to  another  person,  gives  the  remainder  to  him  if  she 
dies  unmarried.  Luxford  v.  ChetJce^  3  Lev.  125  ;  Gordon  v. 
Adolphus,  3  Bro.  P.  C.  (2d  ed.)  306 ;  Eaton  v.  HewiU,  2  Dr. 
&  Sm.  184: ;  Browne  v.  Hammond^  H.  R.  V.  Johns.  210 ; 
JJnderhiU  v.  Roden^  2  Ch.  D.  494.  In  such  cases,  a  general 
intent  is  implied  to  give  the  remainder  over  after  the  death  of 
the  tenant  for  life ;  and  the  event  of  her  marrying  again  is 
treated  as  merely  qualifying  or  cutting  down  her  life  estate,  and 
not  as  prescribing  the  contingency  upon  which  the  remainder 
is  to  take  effect. 

The  tenth  article  of  the  will  before  us  begins  by  bequeath- 
ing the  stock  therein  named  in  trust  for  the  benefit  of  the  tes- 
tator's wife's  sister,  Nancy  Green,  and  her  husband,  during 
their  natural  lives ;  and  ends  by  providing  that,  if  the  husband 
shall  die  before  the  wife,  then  at  her  death  the  whole  of  the 
stock  shall  be  transferred  to  the  two  charitable  institutions  in 
equal  shares  and  the  trust  estate  shall  cease.  The  testator  thus 
clearly  manifests  his  intention  to  be  twofold :  to  create  a  trust 
for  the  benefit  of  Nancy  and  her  husband  during  their  lives ; 
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and,  subject  to  their  equitable  life  estates,  to  give  the  legal  title 
in  remainder  to  the  charities.  The  provision  for  Nancy  is 
evidently  more  prominent  in  his  mind  than  the  provision  for 
her  hnsband  ;  for  he  expressly  directs  that,  so  long  as  she  lives, 
the  whole  income  shall  be  paid  to  her, — so  that  her  hnsband, 
during  her  life,  will  take  nothing  but  what  she  may  choose  to 
give  him.  When  the  testator's  primary  object  of  providing  for 
her  has  been  accomplished,  he  directs,  in  the  most  explicit  and 
formal  terms,  that,  if  the  husband  is  no  longer  living,  the 
whole  principal  shall  go  to  the  charities.  The  intermediate 
provision  for  the  case  of  the  husband  dying  before  the  wife,  by 
which  the  testator  directs  that  in  that  event  half  of  the  princi- 
pal shall  be  at  once  transferred  to  the  charities  and  the  income 
of  the  otlier  half  paid  to  the  husband  during  his  life,  does  not 
appear  to  us  to  have  been  intended  to  impair  in  any  degree 
either  of  the  two  chief  purposes  of  the  testator — the  gift  of 
the  whole  income  to  the  wife  during  her  life,  and  the  ultimate 
gift  of  the  whole  principal  to  the  charities ;  but  only  to  make 
a  provision  for  the  husband  during  his  life,  if  he  happens  to 
survive  the  wife,  out  of  one-half  of  the  income,  and  thereby  to 
postpone  the  enjoyment  by  the  charities  of  the  principal  of 
that  half. 

This  may  perhaps  be  made  more  clear  by  transposing  the 
provisions  of  this  article  of  the  will.  If  the  testator,  immedi- 
ately after  providing  that,  during  the  life  of  Nancy,  the  net  in- 
come should  be  paid  to  her,  had  inserted  the  clause  which 
provides  that,  if  her  husband  shall  die  before  her,  then  at  her 
death  the  whole  of  the  stock  shall  be  transferred  to  the  chari- 
ties and  the  trust  estate  shall  cease,  and  had  followed  this  by 
the  provision  that,  if  she  shall  die  before  her  husband,  then  at 
her  death  one-half  of  the  principal  shall  be  transferred  to  the 
charities  and  the  income  of  the  other  half  be  paid  to  the  hus- 
band during  his  life,  it  could  hardly  have  been  doubted  that  the 
whole  effect  of  this  provision  was  merely  to  postpone  the  trans- 
fer of  the  principal  and  the  termination  of  the  trust,  so  far  as 
regarded  one-half  of  the  fund,  xmtil  the  death  of  the  husband. 
And  it  is  familiar  law  that  the  grammatical  construction,  or  the 
order  of  particular  sentences,  is  never  allowed  to  defeat  the 
Vol.  L— 2 
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general  intention  of  the  testator,  as  clearly  manifested  by  all 
the  provisions  of  the  will  taken  as  a  whole. 

The  insertion,  in  the  corresponding  beqnest  in  the  eleventh 
article  of  the  will,  of  an  express  direction  for  a  transfer  of  the 
second  half  of  the  principal  to  the  charities  upon  the  death  of 
the  person  entitled  to  the  income  of  that  half,  tends  rather  to 
prove  an  accidental  than  an  intentional  omission  of  such  a  direc- 
tion in  the  tenth  article. 

The  result  is,  that  the  legal  *eSect  of  the  tenth  article  is  to 
create,  first,  an  equitable  estate  for  life  in  the  wife  in  the  whole 
fund ;  second,  an  equitable  estate  for  life  in  the  husband  in  one- 
half  of  the  fund ;  and,  third,  subject  to  these  equitable  life  es- 
tates a  vested  remainder  in  the  whole  fund  in  the  charities. 
This  conclusion  does  not  rest  upon  extrinsic  evidence,  nor  upon 
conjecture  ;  but  upon  a  conviction  produced  by  reading  the  will 
fis  a  whole,  a  conviction  which,  as  it  seems  to  us,  can  only  be 
rayoided  by  confining  one's  self  to  a  dissection  of  the  sevend 
.clauses,  and  to  a  separate  scrutiny  of  each  in  an  aspect  which 
^they  cannot  have  been  presented  to  the  mind  of  the  testator. 

P.ecree  accordingly. 


W.  W.  Troup  vs.  A.  J.  Rice,  et  al. 

[fi5  MiMiflsippi,  278.] 

Parties  to  bill  to  settle  estate. — ^Wiiness  to  prove  claim 

AGAINST  ESTATE. — LiABUJTT  OF  EXECUTOR  FOR  COMJPOUNJ} 
IKTERBSTi — DEPRSCXAXIOIir  OF  ESTATE  THROUGH  HONEST  MIS- 
TAKE OF  EZBGUTQR. 

On  a  bill  to  settle  an  estate -and  ^uttgt  the  executor  with  the  amount  of  a  note 
which  he  neglected  to  collect,  the  makecB  of  such  note  are  proper  parties  de- 
fendant where  they  were  testator's  daughters,  and  claimed  the  same  to  be  an 
advancement. 

Such  a  bill  is  not  demurrable,  though  it  show  on  its  face  that  some  of  the  debts 
due  the  estate  were  not  collected  and  some  were  not  due,  where  it  chaiges  the 
executor  with  having  used  assets  of  the  estate  in  his  business,  with  a  failure  for 
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three  years  to  file  an  inventory  or  account,  with  neglect  to  make  any  distribu- 
tion of  a  lazge  estate  and  with  making  false  and  contradictory  statements  of 
the  condition  of  his  trust  to  the  parties  in  interest 

Where  the  note  sought  to  be  charged  on  the  executor  had  been  given  by  his 
wife  to  deceased,  for  land  transferred  to  her  by  the  latter,  he  cannot  testify  to 
anything  occurring  in  testator's  lifetime  tending  to  invalidate  the  note,  so 
long  as  he  holds  the  lands. 

An  executor  who  mingles  assets  of  the  estate  with  his  private  moneys  and  uses 
them  for  his  individual  benefit,  is  chargeable  with  compound  interest,  with  an- 
noal  rests  on  all  cash  balances  from  the  date  of  their  accruing. 

An  honest  mistake  of  an  executor  in  retaining  railroad  stock  till  its  value  depre- 
ciates will  not  justify  charging  him  with  the  highest  price  at  which  such  stock 
was  sold. 

Appeal  from  the  Chancery  Court  of  Monroe  County. 

Bill  filed  by  appellees  as  residuary  legatees  of  Stephen  S. 
Ewing,  deceased,  against  W.  W.  Troup  and  Thomas  Ewing, 
and  Susan  Troup,  a  daughter  of  deceased,  and  the  present  wife 
of  W.  W.  Troup,  and  the  children  of  Mary  Troup,  formerly  a 
wife  of  the  same  and  daughter  of  deceased,  and  others.  The 
prayer  was  for  a  settlement  of  the  estate,  and  that  the  executor 
be  charged  with  compound  interest  at  ten  per  cent,  on  the 
money  received  by  him,  that  he  be  charged  with  all  assets  that 
came  to  his  hands  or  have  been  lost  by  him  or  have  depreciated 
in  his  hands. 

The  following  is  the  part  of  deceased's  will  referring  to  the 
$10,000  promissory  note  :  "  The  balance  of  my  estate  which 
consists  at  present  in  debts  moneys  and  railroad  stocks  which 
is  to  be  equally  divided  between  my  children  except  Mary 
Troup  and  Sue  Troup  who  have  already  received  more  than 
their  shares  after  paying  me  the  ten  thousand  dollars  which 
they  gave  me  their  joint  note  for  the  land  which  is  record- 
ed and  will  show  the  transaction  more  fully  they  are  not  to 
have  any  more  of  my  estate  now  on  hand." 

Defendants  interposed  a  demurrer,  which  was  overruled, 
and  on  final  hearing  a  decree  was  made  from  which  both  parties 
appeaL 

Further  facts  appear  in  the  opinion. 

Mv/rphy^  Syhea  <&  BristoWy  and  Harris  <&  George^  for  the 
defendants. 

Hougtan  dk  JReynolds  and  Josiah  PaMersofhy  for  plaintiflEs. 
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Chalmers,  J.,  delivered  the  opinion  of  the  conrt. 

The  primary  object  of  the  bill  was  to  force  a  final  settle- 
ment, and,  as  a  necessary  part  of  such  settlement,  to  make  the 
execntor  liable  for  the  $10,000  note  executed  by  his  first  and 
second  wife,  as  part  of  the  assets  of  the  estate.  There  was 
added  a  prayer  for  partial  distribution,  in  case  a  final  settlement 
should  be  found  impossible.  There  was  nothing  inconsistent  in 
these  prayers,  nor  was  the  bill  thereby  rendered  demurrable. 
Neither  was  it  demurrable  as  a  bill  for  final  settlement,  though 
it  showed  upon  its  face  that  some  of  the  notes  due  the  estate 
were  uncollected,  and  one  of  them  not  due. 

It  charged  that  the  executor  had  converted  the  entire  estate 
to  his  own  use ;  had  embarked  its  assets  in  his  private  business  ; 
had  failed  for  three  years  to  return  an  inventory  or  annual 
account ;  had  refused  to  make  partial  distribution  of  the  large 
amount  of  money  in  his  hands ;  and  had  made  false,  contradic- 
tory, and  evasive  statements  to  the  legatees,  of  the  condition  of 
the  estate,  with  the  fraudulent  design  and  purpose  of  forcing 
them  to  sell  their  interest  to  himself.  Facts  like  these,  if 
established,  would  justify  the  court  in  charging  him  with  the 
entire  assets  of  the  estate,  whether  collected  or  not,  and  in 
decreeing  a  final  settlement  on  that  basis.  Cole  v.  Lake,  27 
Miss.  768  ;  Allison  v.  Ahrama^  40  Miss.  748. 

Neither  was  the  bill  demurrable  for  improper  joinder  of 
parties  by  reason  of  the  makers  of  the  $10,000  note  being 
made  defendants.  They  were  not  necessary — ^but  neither  were 
they  improper — ^parties. 

The  bill  charged  that  said  note  constituted  a  part  of  the 
assets  of  the  estate,  but  averred  that  the  makers  of  it,  who 
were  daughters  of  the  testator,  and  successively  wives  of  the 
executor,  claimed  that  it  had  been  given  only  as  evidencing  an 
advancement  made  by  the  testator  in  his  life-time,  and  that  it 
was  not  intended  to  be  obligatory,  as  imposing  a  debt  upon  the 
signers.  Complainants  charged  that  the  last  will  and  testament 
of  the  testator  negatived  the  theory  of  an  advancement,  but 
that  the  makers  of  the  note  and  the  executors  claimed  thai  the 
will  supported  such  theory.  Seeking,  as  the  bill  did,  to  charge 
the  note  as  assets  of  the  estate  against  the  executor,  and  there- 
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by  involving  a  construction  of  the  will,  it  was  not  improper  to 
join  the  makers  of  the  note  as  defendants.  They  do  not  stand 
upon  the  footing  of  ordinary  debtors.  If  the  executor  was  to 
be  charged  with  the  note,  it  was  well  for  him  that  the  makers 
of  it  should  be  joined  as  parties,  so  that  the  decision  might  be 
binding  upon  them.     The  demurrers  were  properly  overruled. 

The  executor  was  incompetent,  as  a  witness,  to  detail  any- 
thing occurring  between  himself  and  the  testator  in  the  life- 
time of  the  latter.  He'  was  tenant  by  the  curtesy  of  his  de- 
ceased wife  (one  of  the  makers  of  the  note)  in  the  lands  for 
which  the  note  had  been  executed,  and  thereby  directly  inter- 
ested in  defeating  its  collection.  Whether  his  wife  had  the 
legal  capacity  to  execute  the  note  or  not,  he  could  not  hold  the 
lands  and  refuse  to  pay  it.  The  attempt  by  the  bill  was  to 
charge  him  personally  with  this  note  as  assets  which  he  had 
failed  and  refused  to  collect.  He  avers  in  his  answer  his  will- 
ingness to  pay  it  if  it  be  held  to  be  assets.  Manifestly,  then, 
he  is  an  interested,  and  therefore  incompetent,  witness  to  show 
its  invalidity,  by  testifying  to  matters  occurring  in  the  life-time 
of  the  testator.  He  was  competent  to  testify  in  relation  to  the 
grave  charges  of  fraud  preferred  against  him  by  the  bill,  and 
supported  by  the  testimony  of  his  co-executor,  but  he  failed  to 
allude  to  them  in  his  deposition. 

We  think  that  the  language  of  the  will,  in  relation  to  the 
$10,000  note,  is  too  plain  to  admit  of  construction.  It  is 
awkwardly  and  ungrammatically  expressed,  and  the  sentence  is 
written  without  punctuation  marks,  but  it  explicitly  declares 
that  the  note  is  to  be  paid,  and  that  the  makers  of  it  shall 
receive  no  part  of  the  estate,  because,  even  after  they  have  paid 
it,  they  will  have  received  more  than  their  share,  by  reason  of 
the  excess  of  value  of  the  property,  for  which  the  note  was 
executed,  over  the  price  to  be  paid.  No  punctuation  marks, 
nor  construction,  can  make  the  will  speak  any  other  meaning. 
To  make  it  mean  other  than  this  is  not  to  construe,  but  to  de- 
stroy, the  language.  Neither  does  a  careful  consideration  of 
all  the  competent  proof  taken  with  a  view  of  throwing  light 
upon  the  will  satisfy  us  that  the  testator  intended  to  convey  a 
different  meaning.    Undoubtedly  he  was  anxious  to  provide  for 
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hifi  youngest  daughter,  Susan,  but  he  could  not  have  intended 
to  make  her  fully  equal  with  the  other  children,  charging  the 
others  in  full  with  what  they  had  theretofore  received  in  slaves, 
because,  by  the  same  deed,  an  equal  amount  of  property  Was 
conveyed  to  Mary  and  to  Susan,  whereas  the  former  had  previ- 
ously been  advanced  $12,000  or  $15,000  in  excess  of  the  latter. 
We  think  that  the  weight  of  the  evidence  points  to  the  conclu- 
sion that  the  testator,  who  is  shown  to  have  been  anxious  to 
make  provision  for  his  youngest  daughter,  Susan,  thought  that, 
having  a  short  time  before  given  her  cotton  to  the  amount  of 
$5,300,  he  satisfactorily  accomplished  his  design  in  selling  to 
*  her,  for  $5,000,  a  half-interest  in  a  plantation  worth  $25,000, 
exclusive  of  the  personal  property  given  with  it.  Certainly 
this  accords  with  the  language  of  the  will. 

We  think  that  no  injustice,  in  any  respect,  was  done  the 
executor  by  the  decree  below. 

The  cross-appeal  presents  for  review  the  action  of  the  court 
below  in  the  allowance  of  commissions  to  the  executor,  the 
failure  to  hold  him  accountable  for  interest,  and  to  charge  him 
with  the  highest  market  value  of  certain  railroad  stock  which 
he  had  permitted  to  depreciate  upon  his  hands,  and  the  allow- 
ance to  him  of  fees  paid  attorneys.  It  is  insisted  that  there 
was  proof  of  such  fraudulent  conduct  on  the  part  of  the  execu- 
tor as  should  have  deprived  him  of  all  commissions,  and  sub- 
jected him  to  compound  interest  at  the  highest  legal  rate.  The 
charges  of  fraud  contained  in  the  unsworn  bill,  and  denied  by 
the  sworn  answer,  are  sustained  only  by  a  single  witness.  They 
cannot,  therefore,  be  said  to  have  been  established. 

While  we  do  not  think  he  should  have  been  denied  com- 
missions, we  think  that  he  should  have  been  charged  with  com- 
pound interest — ^that  is  to  say,  interest  at  six  per  cent.,  with 
annual  rests,  on  all  cash  balances  from  the  date  of  their  accrual, 
excluding  the  $24,000,  which  he  is  shown  to  have  set  apart  and 
kept  separate.  The  balance  of  the  assets  he  mingled  with  and 
used  as  his  own,  and  so  far  from  its  being  true,  as  claimed  by 
him,  that  he  always  had  money  on  hand  sufficient  to  respond  to 
all  possible  demands,  it  is  shown  that  he  was  frequently  over- 
checked  in  bank  and  with  his  commission  merchants.     It  is 
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shown,  also,  that  during  his  execntorsbip  he  has  bought  six 
plantations  or  tracts  of  land,  aggregating  noiore  than  $30,000  in 
the  prices  paid.  The  circumstances  raise  the  strong  presump- 
tion that  they  were  bought,  in  part  at  least,  with  money  of  the 
estate,  or  with  the  profits  which  that  money  enabled  him  to 
make  in  his  business,  and  bring  him  fully  within  the  rule 
announced  in  Orowder  v.  Shacldefordj  36  Miss.  324 :  "  Where 
a  trustee  uses  the  trust  fund  for  his  own  benefit,  and  has  made, 
or  there  is  ground  to  infer  that  he  has  made,  a  profit,  the  cestui 
que  trust  may  elect  to  take  the  profits,  or  the  principal  with 
compound  interest." 

There  is  no  denial  here  that  the  executor  used  the  funds  of 
the  estate  as  his  own.  The  grounds  for  believing  that  he  has 
made  a  profit  by  so  doing  are  at  least  as  strong  as  in  the  case  of 
Crowder  v.  ShacJdeford^  supra. 

The  refusal  to  charge  him  with  the  highest  market  price  for  * 
the  railroad  stock  was  correct.    He  retained  it  under  an  honest 
mistake  of  judgment,  shared  in  by  many  men  of  experience 
and  prudence. 

With  regard  to  the  lawyer's  fees,  we  are  left  in  doubt  as  to 
the  nature  of  the  services  for  which  they  were  paid.  The 
executor  should  be  allowed  credit  for  those  only  properly  paid 
in  prosecuting  or  defending  suits  by  or  against  the  estate,  ex- 
cepting those  paid  in  this  litigation. 

Decree  reversed  at  executor's  cost,  and  cause  remanded, 
with  instructions  that  the  account  be  restated  in  accordance 
with  the  views  here  announced. 


Time  allowed  executors  to  make  inrestments.— A  reasonable  time 
18  aUowed  an  executor  or  administrator  after  he  qualifies,  in  which  to  collect 
the  aieete  of  the  estate.  During  this  time  he  is  not  chargeable  with  inter- 
est   There  is  no  fixed  limitation  of  general  acceptation. 

In  Miwriwrippi,  Georgia,  Pennsylvania  and  New  York  one  year  is  aUowed. 
Anderson  v.  Oregg,  44  Miss.  170 ;  Allen  v.  Hardee,  80  Ga.  463  ;  Fox  v.  Wil- 
cocks,  1  Binn.  194 

In  Maryland  thirteen  months  has  been  allowed.  Gwynn  v.  Dorsey,  4 
GiU&J.  453. 

This  exemption  from  interest  must  be  taken  with  the  qualification  that, 
if  during  the  interval  the  executor  or  administrator  has  made  interest  or 
profit  on  the  funds  in  his  hands,  either  by  investing  them  in  a  legal  manner, 


24  AMEBICAN  PROBATE  REPORTS. 

or  by  loaning  them,  or  using  them  in  his  personal  business,  he  will  be  charged 
with  simple  or  compound  interest,  as  the  circumstances  may  warrant. 

Having  collected  assets,  it  is  his  duty  to  invest  them  until  he  can  dis- 
tribute them  as  required  by  the  will  or  by  the  statutes  governing  the  case. 
The  general  rule  requires  that  interest  must  be  earned  or  an  actual  distribu- 
tion made.  A  failure  to  invest  or  distribute  funds  within  a  reasonable  time 
after  their  receipt  is  punishable  with  a  charge  of  simple  interest.  Flintham's 
Appeal,  11  S.  &  R  16  ;  Fox  v.  Wilcocks,  1  Binn.  194  ;  De  Peyster  v.  Clark- 
son,  2  Wend.  77 ;  Oilman  v.  Oilman,  2  Lans.  1 ;  Stephens  v.  Van  Buren,  1 
Paige,  479  ;  Brandon  v.  Hoggatt,  82  Miss.  835 ;  Walker  v.  Bynum,  4  Dess- 
555  ;  Benson  v.  Bruce,  Id.  464 ;  Amett  v.  Linney,  1  Dev.  369  ;  Fitch  v. 
Huntingdon,  Eirby,  88  ;  Adams  v.  Spaulding,  12  Conn.  250  ;  King  v.  Berry, 
2  Oreen  Ch.  261  ;  Carter  v.  Cutting,  5  Munf .  Ya.  228  ;  Light's  Appeal,  24 
Pa.  St.  180  ;  Cook  v.  Irwin,  7  Ohio  St.  22 ;  Thompson  v.  Sanders,  6  J.  J. 
Marsh.  94 ;  Vance  v.  Vance,  5  Mon.  521 ;  Overstreet  v.  Potts,  4  Dana,  189. 

In  determining  what  is  a  reasonable  time  to  allow  for  the  making  of 
investments,  the  coiui;  will  look  at  the  circumstances  of  each  case.  Bar- 
ney V.  Saunders,  16  How.  U.  S.  542. 

In  the  absence  of  special  circumstances  six  months  are  allowed  King  v. 
Berry,  2  Oreen  Ch.  261  ;  Yoorhees  v.  Stoothoff,  6  Halst.  145;  Frey  v.  Frey, 
17  N.  J.  Eq.  71 ;  Dunscomb  v.  Dunscomb,  1  Johns.  Ch.  508  ;  De  Peyster  v. 
Clarkson,  2  Wend.  77;  Halstead  v.  Hyman,  8  Bradf.  426;  Schieffelin  v. 
Stewart.  1  Johns.  Ch.  620  ;  Worrell's  Appeal,  22  Pa.  St.  44. 

Where  the  investment  is  to  be  made  in  public  securities,  which  can  at  all 
times  be  obtained  in  the  market,  thirty  days  is  a  reasonable  time  to  require 
such  investment  to  be  made.    Oilman  v.  Oilman,  2  Lans.  1. 

Duty  to  make  interest. — ^An  executor  may,  however,  retain  in  his 
hands  without  liability  for  interest,  funds  of  the  estate  where  the  exigencies 
of  the  administration  render  the  present  command  of  money  necessary  to 
meet  growing  demands,  or  to  fulfill  contracts,  or  to  meet  demands  in  suit  or 
generally  to  meet  liabilities  of  an  indefinite  character.  In  all  such  instances 
his  action  will  be  subject  to  close  scrutiny  by  the  court,  and  his  exemption 
from  interest  will  not  be  extended  to  any  greater  sum  than  would  have  been 
reserved  by  a  prudent  man  of  business  habits  imder  the  particular  circum- 
stances of  the  case.  Lloyd's  Estate.  82  Pa.  St.  148;  Pace  v.  Burton,  1  Mc- 
Cord  Ch.  247;  Spraill  v.  Cannon,  2  Dev.  &  B.  £q.  400;  Dosten  v.  Arnold, 
60  Oa.  816. 

In  such  cases  the  executor  may  apply  to  the  court  for  directions,  but  its 
action  may  not  always  shield  him  from  a  liability  to  make  interest.  Lyles 
V.  Hatton,  6  Oill  &  J.  122;  Monteith  v.  Baltimore  Assn.  21  Md.  426. 

Where  the  funds  held  are  to  meet  legacies,  payable  to  adult  heirs  who 
are  entitled  to  demand  pajrment  at  any  moment,  the  executor  is  not  bound 
to  put  them  out  at  interest  unless  explicitly  directed  to  do  so  by  the  will. 
Jacob  V.  Emmet,  11  Paige,  142  ;  Lake  v.  Park,  19  N.  J.  Law,  108. 

An  executor  must  satisfy  himself  that  he  is  paying  a  legacy  to  the  party 
intended  to  receive  it,  but  it  has  been  held  that  where  he  admits  the  posses- 
sion of  the  amount  of  the  legacy  and  the  only  issue  is  one  as  to  identity  of 


TBOUP  V.  RICE.  25 

diifefent  claimanta,  the  executor  should  invest  the  fund  till  that  question  is 
settled,  or  pay  it  into  court.  Thomas  y.  Frederick  Co.  School,  9  Gill  &  J. 
115 ;  Dunscomb  v.  Dunscomb,  1  Johns.  Ch.  608  :  but  see  Lake  v.  Park,  19 
N.  J.  Law,  108. 

U  the  executor  withdraws  productive  funds  to  pay  legacies  before  they 
are  due,  he  will  be  charged  in  favor  of  residuary  legatees  with  interest  from 
the  time  of  such  payment  to  the  time  when  the  legacies  should  have  been 
paid  in  due  course  of  administration.    McCloskey  v.  Reid,  4  Bradf .  834. 

If  the  executor  tendei;the  amoimt  of  a  legacy  or  distributive  share  to  the 
proper  person  and  he  refuse  to  either  accept  or  reject  it,  he  cannot  subse- 
quently call  upon  the  executor  for  interest.  Mickle  v.  Cross,  10  Md.  852  ; 
McAllister  v.  Brice,  McMullin  Eq.  275. 

The  funds  should  be  kept  at  interest  during  accounting  proceedings, 
especially  if  there  is  any  contest.  Haskin  v.  Teller,  8  Redf .  316  ;  Young  v. 
Brush,  88  Barb.  294;  Brune's  Appeal,  57  Pa.  St  46 ;  Evans  Estate,  2  Weekly, 
N.  C.  887. 

The  duty  to  invest  continues  after  a  partial  settlement  of  accounts  if  the 
balance  on  hand  is  not  held  subject  to  immediate  demands.  Bile's  Appeal, 
24  Pa.  St.  885. 

Under  Pennsylvania  practice,  a  decree  settling  an  executor's  accounts 
and  adjudging  a  balance  against  him  bears  interest  from  the  date  of  its 
entry,  like  a  money  judgment    Wither's  Appeal,  16  Pa.  St  151. 

In  Alabama,  a  statute,  since  incorporated  into  the  code,  provides  in 
effect  that  executors  and  administrators  are  prima  fade  chargeable  with  in- 
terest upon  all  funds  received  until  disbursed,  and  must  discharge  themselves 
by  denying  under  oath  any  use  of  the  funds.  This  denial  must  be  overcome 
by  proof  on  the  i>art  of  the  contestant.  Evidence  showing  that  the  executor 
or  administrator  has  used  the  funds  for  his  private  purpose  or  for  an  illegal 
purpose,  or  that  he  has  allowed  them  to  remain  imemployed  during  an 
unreasonable  length  of  time,  will  subject  him  to  interest.  Parker  v.  McGahn, 
11  Ala.  521  ;  King  v.  Cabiness,  12  Ala.  598.  Creeliss  v.  Hinkle,  17  Ala.  459; 
Hollis  V.  Caughman,  22  Id.  478;  Farmer  v.  Farmer,  26  Id.  671 ;  Pearson  v. 
Dairington,  32  Id.  227. 

Use  of  estate  moneys  in  personal  business*— Where  the  executor  or 
administrator  has  used  the  estate  moneys  in  his  own  business  adventures, 
he  ia  liable  either  to  profits  or  interest  at  the  election  of  his  eesttus  que  trust. 
Profits;  if  the  investment  is  successful;*  interest,  if  it  is  disastrous.  The  law 
does  not  permit  a  trustee  to  nuike  profit  out  of  his  trust  estate.  Weir  v.  Weir, 
8  B.  Hon.  645;  Norris'  Appeal,  71  Pa.  St  106;  Barney  v.  Saunders,  16  How. 
U.  a  546;  EsUte  of  Holbert,  89  Cal.  597;  Hannahs  v.  Hannahs,  68  N.  T.  610. 

Such  action,  being  a  gross  violation  of  duty,  is  generally  held  to  be  pun- 
ishable with  compound  .interest,  calculated  with  annual  rests,  any  pajrments 
made  by  the  executor  being  credited  as  if  made  by  him  first  from  interest 
and  then  from  principal.  Rowan  v.  ELllpatrick,  14  111.  1  ;  Whitney  v.  Ped- 
dieord,  68  Id.  249  ;  McEnight  v.  Walsh.  28  N.  J.  Eq.  186;  s.  c.  24  Id.  498  ; 
Lathrop  v.  Smalley,  28  N.  J.  Eq.  192  ;  Johnson  v.  Hedrick,  28  Ind.  129  ; 
Peyton  v.  Smith,  2  Dev.  &  B.  Eq.  825  •    Swindall  v.  Swindall,  8  Ired.  Eq. 
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285  ;  Torbet  v.  McReynoldB,  4  Humph.  216  ;  Halsted  t.  Hyman,  8  Bradf . 
426  ;  Schieffelin  y.  Stewart,  1  Johns.  Gh.  020;  Garniss  v.  Garnias,  1  £dw. 
Ch.  128;  Spear  v.  Tinkham,  2  Barb.  Ch.  211;  Henderson  v.  Henderson,  58 
Ala.  582;  Crowder  v.  Shackleford,  85  Miss.  827;  Brandon  t.  Hoggatt,  82 
Id.  851. 

Rate  of  interest  charged.— In  Pennsylvania,  under  a  statute  providing 
that  the  rate  of  interest  to  be  paid  by  executors  shall  be  fixed  by  the  Orphans 
Court,  not  exceeding  the  legal  rate  for  the  tidie  being,  the  courts  refuse  to 
award  anything  but  simple  interest    Morris'  Appeal,  71  Pa.  St.  106. 

Compound  interest  has  been  awarded  under  a  Missouri  statute,  ^ving 
the  court  an  equitable  control  in  making  executors  account  for  interest,  and 
declaring  that  they  are  chargeable  if  they  lend  the  money  of  the  deceased 
or  use  it  for  their  own  private  purposes.  Revised  Statutes  of  1879,  §§  231, 
282  ;  In  re  Davis,  62  Mo.  450  ;  Williams  v.  Pettigrew,  Id.  460. 

In  some  cases  the  right  to  compound  interest,  under  the  circumstances 
above  stated,  is  denied,  and  in  others  it  does  not  seem  to  have  been  advanced 
by  counsel.  Casson  v.  Casson,  81  Miss.  596 ;  Anderson  v.  Gregg,  44  Id. 
170  ;  Powell  v.  Cooper,  42  Id.  221  ;  Paine  v.  Paulk,  89  Me.  15 ;  Brown  v. 
Yinyard,  Bailey  £q.  460 ;  Eellert  v.  Rathbun,  4  Paige,  102;  Estate  of  Hood, 
1  Tucker,  896  ;  Manning  v.  Manning,  1  Johns  Ch.  527. 

It  is  the  duty  of  an  executor  to  follow  the  directions  of  his  testator's  will. 
If  that  instrument  direct  investments  in  a  particular  manner,  they  must  be 
made  if  practicable ;  if  not,  still  the  duty  remains  in  the  executor  of  invest- 
ing according  to  the  rules  of  law  and  as  a  man  of  ordinary  prudence  would 
do.  His  failure  to  follow  this  course  is  visited  with  compound  interest  at 
annual  rests.  Hough  v.  Harvey,  71  111.  72 ;  Elliott  v.  Sparrell,  114  Mass. 
404 ;  Bowles  v.  Drajrton,  1  Dessau,  489  ;  Clemens  v.  Caldwell,  7  B.  Mon. 
171 ;  Black  v.  Blakely,  2  McCord  Ch.  1 ;  Wright  v.  Wright,  2  Id.  194  ; 
Salisbury  v.  Colt,  27  N.  J.  Eq.  492  ;  Diffenderfler  v.  Winder,  8  Gill  &  J. 
811 ;  Gllman  v.  Gilman,  2  Lans.  1. 

Thus,  where  a  testator  directed  his  estate  to  be  sold  on  certain  terms  of 
credit,  and  the  proceeds  invested  in  stock  and  accumulated  for  minors,  and 
the  executors  sold  the  estate  but  made  no  investment  or  accounting,  they 
were  charged  vrith  the  amount  of  the  sale  and  interest  from  the  expiration 
of  the  credit,  calculated  with  annual  rests.  Edmonds  v.  Crenshaw,  Har- 
per's Eq.  224. 

If  there  is  a  disagreement  amongst  Iseveral  executors  as  to  the  practicability 
or  mode  of  carrying  out  the  testator's  directions,  it  is  their  duty  to  apply  to 
the  court  for  instructions  or  they  will  be  charged  at  least  simple  interest. 
Holcombe  v.  Holcombe,  18  N.  J.  Eq.  418. 

It  lies  on  the  executor  to  show  what  he  has  done  with  the  estate  funds, 
and  if  he  refuses  to  produce  his  books  or  show  how  he  has  disposed  of  the 
moneys  in  his  hands,  or  if  his  explanations  are  vague  and  unsatisfactory,  the 
presumption  will  be  made  by  the  court  that  he  has  used  the  funds  for  his 
own  purposes.  Fox  v.  Wilcocks,  1  Binn.  194;  Hasler  v.  Hasler,  1  Bradf. 
248;  Finch  v.  Rayland,  2  Dev.  187, 142;  NUon  v.  Nixon,  8  Dana  (Ky.),  5 ; 
Weir  V.  Wehr,  8  B.  Mon.  645. 
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If  ezecatoT8  make  investmentB  of  a  character  not  recognized  by  their 
testator's  will  or  by  the  general  rules  of  law,  they  will  be  charged  with  the 
sums  so  invested  and  interest  thereon  to  be  computed  with  annual  rests. 
King  V.  Talbot.  40  N.  Y.  76 ;  Adair  v.  Brimmer,  74  N.  Y.  689. 

In  New  Jersey,  a  neglect  to  invest  is  punishable  with  interest  at  the  f uU 
legal  rate.  The  practice  of  varying  the  rate  of  interest  on  equitable  principles 
is  not  followed.    Prey  v.  Frey,  17  N.  J.  Eq.  71. 

In  New  York,  the  micas  laid  down  in  King  v.  Talbot,  40  N.  Y.  76,  and 
followed  in  Adair  v.  Brinmier,  74  Id.  589,  565,  is  as  follows:  "  Where  the 
failure  of  a  trustee  in  his  iuty  is  willful  or  characterized  by  bad  faith,  the 
highest  rate  of  interest  should  be  imposed.  But  where  good  faith  and  honest 
mistake  concur,  the  rate  of  interest  rests  in  a  discretion,  that  permits  the 
consideration  of  all  the  circumstances,  which  show  that  substantial  justice 
can  be  done  to  the  eesiui  que  trust  by  allowing  a  less  rate." 

If  the  executor  show  that  the  funds  earned  interest  but  at  a  rate  less  than 
the  extreme  legal  rate,  then  it  lies  on  the  party  objecting  to  his  accounts  to 
^ow  that  a  greater  rate  than  the  one  actually  received  could  have  been 
earned  by  the  exercise  of  proper  diligence.  Shuttleworth  v.  Winter,  55  N. 
Y.  624;  Lansing  v.  Lansing,  44  Barb.  182. 

Where  the  funds  are  required  to  be  kept  on  call  as  pending  and  account- 
ing the  rate  fixed  by  trust  companies,  in  the  case  cited,  four  per  cent,  will 
be  allowed.    Harkin  v.  Teller,  8  Redf .  816. 

In  Missouri  there  is  a  statute  empowering  the  court  to  award  interest  on 
equitable  principles.    Revised  Statutes  of  1879,  §  281. 


Maby  L.  Simpson  and  others 
John  B.  Cook  and  others. 

[24  Minnesota,  ISO.] 

SUBPENSION  OF  POWEK  OF  ALIENATION  OF  BEAL  ESTATE. — INSTRU- 
MENT OF  SUSPENSION  CONSTRUED. — ^WhEN  TRUST  DOES  NOT 
TEST  IN  OO-EXECUTOB. — ^WhEN  DECREE  OF  PROBATE  COURT 
CANNOT  BE  QUESTIONED  COLLATERALLY. 

The  absolute  power  of  alienation  of  real  estate  may  be  suspended  during  the 
minority  of  a  minor,  indicated  in  the  instrument  creating  the  suspension, 
and,  in  such  case,  the  suspension  will  cease  with  the  death  of  the  minor  before 
coming  to  majority. 
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A  testator,  who  died  leaving  five  minor  children,  devised  his  real  estate  in  trust 
to  collect  the  rents  and  profits,  and  apply  them  to  the  support  of  his  widow, 
and  the  support  and  education  of  his  children,  with  power  in  the  trustee  to 
sell  a  designated  part,  the  will  containing  these  clauses  :  *'  It  is  my  desire  that 
no  division  of  the  balance  of  my  real  estate  shall  be  made  amongst  my  chil- 
dren  until  the  youngest  child  shall  become  of  lawful  age.  *  •  •  When 
my  youngest  child  shall  become  of  lawful  age,  all  the  rest  and  residue  of  my 
real  estate  and  personal  property,  wheresoever  situated,  shall  be  equally  divid- 
ed between  my  said  wife  and  our  children,  share  and  share  alike."  etc.  Held, 
that  by  the  words  "youngest  child,"  is  meant  not  the  youngest  child  which 
shall  live  to  majority,  but  the  youngest  child  living  when  the  will  took  effect 
at  the  death  of  the  testator ;  that  the  suspension  of  the  power  of  alienation 
depended  on  the  minority  of  such  child,  and  would  terminate  on  such  child 
coming  of  age,  or  at  his  death  before  coming  %i  age,  and  that  such  suspension 
is  valid. 

The  will  nominated  O.  as  executor,  and  then  provided  for  certain  trusts  to  be 
executed  by  "  said  executor,"  without  any  words  to  show  an  intention  that  the 
trust  should  vest  in  any  other  person  who  might  be  appointed  executor.  Held^ 
that  the  trust  vested  in  O.,  and  not  in  the  office  of  executor,  and  that  a  codicil 
added  to  the  will  in  these  words,  "  I  hereby  nominate  and  appoint  John  B. 
Cook,  of  the  city  of  St.  Paul,  as  a  co-executor  of  said  will,  and  desire  that  the 
said  Harvey  Officer  and  John  B.  Cook  may  be  appointed  as  executors  of  the 
said  last  will  and  testament,"  does  not  make  Cook  a  co-trustee  with  Officer  in 
the  trusts  created  by  the  wilL 

A  decree  of  the  probate  court  having  jurisdiction  of  the  estate,  discharging  an 
executor,  cannot  be  questioned  collaterally,  even  though  the  decree  state  a 
reason  for  the  discharge,  which  is  not.  under  the  statute,  cause  for  discharge. 

Appeal  by  plaintiffs  from  the  judgment  of  the  district 
court  of  Ramsey  county,  upon  an  action  tried  before  Simons, 
J.,  without  a  jury. 

8,  Z.  Pierce^  for  appellants. 

Bigdow^  Flandrau  &  Clarke^  and  Oeo,  L.  <fe  CKas.  E. 
Otis  and  T.  JR,  Huddleston^  for  respondents. 

OiLFiLLAN,  C.  J.  This  is  an  action  to  set  aside  a  convey- 
ance of  real  estate  made  by  the  defendant  Officer  to  the  defend- 
ant Cook,  and  a  mortgage  made  by  Cook  to  the  defendant 
Origgs ;  to  have  the  provisions  of  a  will  construed,  so  far  as 
they  relate  to  real  estate ;  and  the  title  to  the  real  estate  ad- 
judged to  be  in  the  plaintifiEs  other  than  Mary  L.,  subject  to 
her  dower,  and  in  the  defendant  Emma  Kelsey. 
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The  plaintiff  Mary  L.  is  a  widow,  and  the  other  plaintiffs 
and  the  said  Emma  Kelsej  are  the  children  of  James  W.  Simp- 
eon,  deceased.  The  latter  died  in  May,  1870,  seized  of  certain 
real  estate,  among  it  part  of  block  16,  in  the  town  of  St.  Panl, 
and  leaving  a  will,  the  constmction  of  which  is  sought  in  this 
action.  The  will,  as  originally  drawn,  nominated  the  defend- 
ant Officer  as  execntor.  It  expressed  a  desire  that  the  widow 
and  children  should  continue  to  occupy  the  then  homestead, 
situated  on  a  part  of  block  16,  until  a  permanent  homestead 
should  be  purchased  as  therein  proyided.  The  fifth  clause  pro- 
vided that  "  whenever  my  said  executor  shall  deem  it  best  for 
the  interests  of  my  estate,  he  may  sell  the  whole  or  any  pai*t 
of  the  real  estate  belonging  to  me  in  block  16 ;  and  directed 
him  out  of  the  proceeds  thereof,  or  with  other  funds  of  the 
estate,  if  he  saw  proper,  to  purchase  a  house  and  lot  for  a  per- 
manent homestead  for  the  widow  and  children,  until  the  young- 
est chUd  should  become  of  age ;  at  which  time  the  executor 
was  directed  to  convey  it  in  fee  simple  to  the  widow,  if  living, 
and  if  not  living  then  to  divide  it  among  the  children  as  in  the 
will  afterwards  provided.  The  executor  was  directed  to  make 
sudi  purchase  as  expressed  in  the  will,  "  in  the  name  of  my 
estate ; "  and  the  executor  was  also  authorized,  in  his  discretion, 
to  make  advances  to  any  one  or  more  of  the  children,  as  they 
came  of  age,  of  such  sums  as  he  might  think  could  be  spared 
from  the  net  earnings  and  profits,  or  from  the  proceeds  of  the 
real  estate  authorized  to  be  sold,  and  without  prejudice  to  the 
maintenance  of  the  widow  and  minor  children.  The  executor 
was  also  directed  to  pay  monthly  or  quarterly  to  the  widow 
such  sum  as  might,  in  his  judgment,  be  necessary  for  the  sup- 
port and  maintenance  of  the  widow,  and  the  support,  mainte- 
nance and  education  of  such  of  the  children  as  might  live  with 
the  widow  at  the  homestead  during  their  minority,  or  until  the 
marriage  of  the  daughters,  and  to  pay  for  the  education  and 
maintenance  of  such  children  as  should  be  at  school  with  the 
consent  and  approbation  of  the  widow  and  executor.  With  re- 
spect to  the  estate  other  than  that  which  the  executor  might 
sell  in  block  16,  the  will  provides  as  follows :  *'  It  is  my  desire 
that  no  division  of  the  balance  of  my  real  estate  shall  be  made 
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amongst  my  children  nntil  the  youngest  child  shall  become  of 
lawful  age."  ♦  ♦  ♦  <<  When  my  youngest  child  shall  be- 
come of  lawful  age,  all  the  rest  and  residue  of  my  real  estate 
and  personal  property,  wheresoever  situate,  shall  be  equally 
divided  between  my  said  wife  and  our  children,  share  and  share 
alike — ^thfe  share  of  each  child  being  subject  to  any  advance- 
ments made  to  them  by  my  executor  as  aforesaid."  ♦  ♦  « 
^^  If  my  said  wife  shall  be  deceased  at  the  time  of  said  final 
division,  as  above  provided,  then  her  share  of  said  real  estate 
shall  be  equally  divided  amongst  my  said  children,  share  and 
share  alike." 

Tlie  testator  afterwards  added  a  codicil  to  the  will,  in  these 
words :  "  I  hereby  nominate  and  appoint  John  B.  Cook,  of  the 
city  of  St.  Paul,  as  a  co-executor  of  said  will,  and  desire  that 
the  said  Harvey  OflBcer  and  John  B.  Cook  may  be  appointed 
as  executors  of  the  said  last  will  and  testament."  At  the  time 
of  the  testator's  death  five  of  his  children  were  minors.  The 
will  was  proved  and  allowed  by  the  probate  court  of  Kamsey 
county,  and  the  two  executors  named,  qualified,  and  letters  tes- 
tamentary issued  to  them.  October  12,  1870,  the  probate 
court  made  an  order  discharging  Cook  as  executor,  which  re- 
cites that  it  is  made  upon  his  resignation,  and  after  a  faithful 
discharge  of  his  duties  as  executor.  In  April,  1871,  OflScer,  as 
sole  executor,  conveyed  to  Cook  a  part  of  the  real  estate  in 
block  sixteen,  upon  a  sale  made  in  good  faith,  for  full  value, 
and  in  aU  respects  just  and  fair,  and  for  the  best  interests  of 
the  estate. 

The  plaintiffs  claim  that  this  wiU  is  void  as  to  the  real 
estate,  because  it  suspends  the  power  of  alienation  for  a  period 
longer  than  that  allowed  by  statute.  The  statute,  sections  14 
and  15,  c.  46,  Gen.  St.,  reads :  "  Section  14.  Every  future 
estate  is  void  in  its  creation,  which  suspends  the  absolute  power 
of  alienation  for  a  longer  period  than  is  prescribed  in  this 
chapter.  Such  power  of  alienation  is  suspended  where  there 
are  no  persons  in  being  by  whom  an  absolute  fee  in  possession 
can  be  conveyed."  "  Section  15.  The  absolute  power  of  aliena- 
tion shall  not  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of 
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two  lives  in  being  at  the  creation  of  the  estate,  except  in  the 
single  case  mentioned  in  the  next  section."  The  case  men- 
tioned in  section  16  is  that  of  a  contingent  remainder  in  fee 
limited  on  a  prior  remainder  in  f  ee,  and  the  exception  has  no 
application  in  this  case. 

This  will  suspends  the  power  of  alienation,  except  as  to 
block  16,  during  the  continuance  of  the  estate  vested  in  the 
trustee;  for  the  trustee,  except  as  to  the  real  estate  in  that 
block,  cannot  convey,  and  the  widow  and  children  have  no 
estate  in  possession  which  they  can  pass  by  deed.  It  is  sug- 
gested that  the  trustee  and  the  widow  and  children — the  minor 
children  by  their  guardian — ^may  join  and  so  convey  the  entire 
estate.  But  the  joint  deed  would  not  have,  either  as  against 
the  trustee  or  against  the  widow  and  children,  any  effect  which 
their  separate  deeds  would  not  have.  Coster  v.  LoriUa/rdy  14 
Wend.  265. 

Is  the  suspension  for  a  longer  period  than  is  allowed  by  the 
statute?  The  common  law  rule  applicable  to  executory  de- 
yises  was  that  the  contingencies  ought  to  be  such  as  may  hap- 
pen within  a  reasonable  time ;  as,  within  one  or  more  life  or 
lives  in  being,  or  within  a  moderate  term  of  years.  The  nl. 
most  length  that  has  been  hitherto  allowed  for  the  contingency 
of  an  executory  devise  of  either  kind  to  happen  in,  is  that  of  a 
Hfe  or  Uves  in  being,  and  one  and  twenty  years  afterwards. 
2  BL  Com.  173.  In  this  respect  the  statute  has  aboILshed  the 
distinction  existing  at  common  law  between  the  different  kinds 
of  future  estates,  and,  except  in  the  case  mentioned  in  section 
16,  applies  to  all  the  common  law  rule  applicable  to  executory 
devises ;  reducing,  however,  the  number  of  lives  to  two,  and 
catting  off  any  additional  suspense.  Its  provisions  were  taken 
from  the  statutes  of  New  York.  Those  statutes  have  received 
from  the  courts  of  that  State  very  thorough  examination  and 
decision.  This  result  has  been  arrived  at — ^and,  indeed,  no 
other  was  possible,  within  the  terms  of  the  statute — ^that  there 
can  be  no  valid  suspension  of  the  power  of  alienation  except 
where  the  period  during  which  it  may  continue  is  defined  with 
reference  to  the  continuance  of  not  more  than  two  lives  in 
being  at  the  time  when  the  suspension  commences.    It  follows 


32  AMERICAN  PROBATE  REPORTS. 

from  this  that  there  can  be  no  suspension  for  a  fixed  time ;  for 
such  term,  however  short,  may  extend  beyond  the  eontinnance 
of  lives.  It  may  be  made  to  depend  npon  an  event  other  than 
the  extinction  of  life,  provided  it  be  snch  that  it  mnst  happen 
within  the  indicated  lives.  The  suspension  mnst  cease  at  or 
before  the  extinction  of  such  lives.  It  may  be  created  to  con- 
tinue during  a  minority,  for  the  minority  must  cease  with  the 
death  of  the  minor.  In  such  cases  the  suspension  cannot  ex- 
tend beyond  the  life  of  the  minor,  and  it  may  be  terminated 
by  his  coming  to  majority  within  the  life.  An  estate,  to  con- 
tinue during  the  minority,  is  not  an  absolute  term  of  years  cor- 
responding with  the  possible  duration  of  the  minority,  but  is 
determined  by  the  death  of  the  minor  before  he  attains  his  age. 
Lomg  V.  Rophe^  5  Sandf.  363.  A  limitation,  then,  on  two 
minorities,  is  not  for  a  longer  period,  and  it  may  turn  out  to  be 
for  a  shorter  period  than  a  limitation  on  the  two  lives.  Three 
minorities,  however,  may  extend  beyond  any  two  of  the  lives 
which  might  be  designated;  and  the  suspension  cannot  be 
created  to  continue  during  more  than  two  minorities,  where 
minorities  instead  of  lives  are  selected  to  measure  the  period 
of  suspension.  Hawley  v.  Jamea^  5  Paige,  318 ;  16  Wend. 
61 ;  Thompson  v.  Clendening^  1  Sandf.  Ch.  387 ;  Boynton  v. 
Hoyt^  1  Denio,  53;  Jennings  v.  Jennings^  7  N.  T.  547; 
Thoma^  Estate^  1  Tucker  (N.  T.),  367 ;  Lang  v.  Rophe^  cmte. 
The  two  lives  during  which  the  suspension  may  continue,  and 
it  is  the  same  where  minorities  are  selected,  must  be  either  ex- 
pressly mentioned  or  so  indicated  that  they  can  be  known. 
Mr.  Justice  Bronson,  in  Hawley  v.  James^  said:  "The  lives 
must  be  designated  either  by  naming  two  persons  in  particular, 
or  limiting  the  estate  on  the  two  first  lives  which  shall  fall  in  a 
class  of  several  individuals." 

In  this  cajse  there  were,  at  the  testator's  death,  five  minor 
children,  and  if  the  will,  properly  construed,  provides  for  the 
suspension  to  continue  during  all  of  the  minorities,  so  that  it 
would  not  cease  until  all  the  minors  became  of  age  or  died,  it 
would  certainly  be  for  a  period  longer  than  that  allowed  by 
the  statute.  The  expression  in  the  will  is,  "  until  the  youngest 
child  shaU  become  of  lawful  age,"  which  is  equivalent  to  the 
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expression,  "until  the  minority  of  the  youngest  child  shall 
cease."  On  the  part  of  the  plaintiffs  it  is  assumed  that  this 
means  the  youngest  child  who  shall  live  and  become  of  lawful 
age ;  and,  if  that  be  the  true  meaning,  it  makes  the  suspension 
depend  on  five  minorities.  Hawley  v.  Jame%^  ante  y  Thomni 
Estnte^  ante. 

On  the  part  of  the  defendants  it  is  claimed  that  he  means 
the  youngest  child  living  at  the  death  of  the  testator ;  and,  if 
that  be  so,  the  suspension  is  to  cease  with  the  coming  of  age, 
or  death,  if  it  happen  sooner,  of  that  one  child,  and  it  depends 
on  only  one  minority.  The  validity  of  the  limitation,  then, 
depends  upon  which  of  these  two  meanings  shall  be  attributed 
to  the  expression  which  we  have  cited.  The  most  natural 
meaning  to  give  to  it  is,  that  the  testator  referred  to  one  child 
who  might  be  known  at  the  time  the  will  took  effect ;  that  is, 
the  one  who  should  answer  the  description,  "youngest  child," 
at  that  date.  A  general  rule  for  the  construction  of  contracts, 
and  it  is  peculiarly  applicable  to  wills,  is  that  the  construction 
shall  be  favorable,  so  that  the  agreement  may,  if  possible,  be 
supported ;  and  if  the  words  be  susceptible  of  two  senses — 
one  agreeable  to,  the  other  against  law — ^the  former  sense  shall 
be  adopted.  1  Chitty  on  Con.  (11th  Am.  ed.)  Ill,  112  ;  Du 
Bois  V.  Ray,  35  N.  T.  162 ;  Butler  v.  Butler,  3  Barb.  Ch.  , 
304;  Burke  v.  Valentiney  62  Barb.  413,  425.  In  the  last  two 
cases  the  same  form  of  words  as  those  we  are  considering  oc- 
curred in  wills ;  and  the  validity  of  the  limitations  depended 
on  whether,  in  the  one  case,  by  "  youngest  child,"  and  in  the 
other,  "  eldest  child,"  the  testator  meant  the  youngest  or  eldest 
child  living  at  the  time  the  will  went  into  effect,  or  the  young- 
est or  eldest  who  should  live  to  majority ;  and  to  sustain  the 
will,  the  court,  in  each  case,  held  to  the  first  of  these  mean- 
ings. Such,  we  think,  was  the  meaning  of  this  wiU.  There 
was,  therefore,  no  illegal  suspension  of  the  power  of  aliena- 
tion. 

The  sale  of  part  of  block  16,  by  Officer  to  Cook,  is  claimed 
to  be  invalid,  because  they  were,  as  claimed,  co-trustees  and  co- 
grantees  of  the  power  of  sale.     Had  they  stood  in  that  relation 
there  would  be  no  question  that  the  sale  was  invalid.    Under 
Vol.  L— 3 
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this  will,  however,  the  trust  and  power  of  sale  were  vested  in 
Officer  alone.  The  office  of  executor  and  that  of  trustee  of 
such  a  trust,  and  grantee  of  such  a  power,  are  entirely  distinct. 
A  person  may  be  one  and  not  the  other ;  he  may,  if  named  for 
both,  accept  one  and  not  the  other ;  two  persons  may  be  execu- 
tors, and  only  one  of  them  trustee  and  grantee ;  or  two  may  be 
trustees  and  grantees,  and  only  one  of  them  executor.  When 
a  power  or  trust  beyond  that  requisite  to  the  duties  of  executor 
is  granted  to  an  executor,  eo  nomine^  he  may  accept  and  exe- 
cute the  trust  or  power  without  accepting  and  qualifying  as 
executor,  unless  the  will  expressly  annex  the  trust  or  power  to 
the  office  of  executor.  Judson  v.  Gibbons^  5  Wend.  224 ; 
Conhlin  v.  Edgerton^s  AdnCrs^  21  Wend.  430 ;  Williams  v- 
Conrad,  30  Barb.  624.  So  that,  where  a  trust  or  power  is 
given  to  the  executor,  eo  nomine,  he  does  not  take  by  virtue  of 
his  office  as  executor,  but  because  he  is  the  person  intended  by 
that  designation.  The  word  "  executor  "  is  descriptio  ptrsoncBj 
and  the  trust  or  power  does  not  vest  in  the  office,  but  in  the 
person  who  is  described  by  the  word  "  executor."  In  this  will, 
preceding  the  clauses  creating  the  trust  and  power,  Harvey 
Officer  is  named  as  executor.  The  clauses  creating  the  trust 
and  power  designated  the  trustee  and  grantee  as  "my  said 
executor,"  and  provide  what  "  he  "  or  "  my  said  executor  "  may 
or  shall  do  in  respect  to  them.  It  is  as  clear  that  Harvey 
Officer  was  intended  as  the  trustee  and  grantee  of  the  power,  as 
it  would  have  been  had  his  name  been  used  instead  of  the 
words  "  my  said  executor."  Of  course  it  was  competent  for 
ihe  testator  to  add  another  trustee  or  grantee  either  by  a  subse- 
quent clause  in  the  body  of  the  will,  or  by  a  codicil ;  but  the 
addition,  either  by  a  subsequent  clause  or  codicil,  of  another  as 
co-executor,  without  referring,  in  any  manner,  to  the  trust  and 
power  vested  by  the  preceding  part  of  the  will  in  the  person 
first  named  as  executor,  does  not  show  an  intention  to  add 
.  another  trustee  or  grantee  of  the  power. 

In  this  view  of  the  case,  inasmuch  as  the  sale  to  Cook  was 
for  full  value,  and  in  all  respects  just  and  fair,  and  for  the  best 
interests  of  the  estate,  it  is  hardly  material  that  Cook  was  or 
was  not  properly  discharged  from  his  executorship.    But,  as  to 
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that  point,  we  will  say  that,  as  the  probate  court  has  jurisdic- 
tion to  remove  or  discharge  an  executor,  its  decree  for  that  pur- 
pose cannot  be  questioned  collaterally.  If  it  be  based  upon 
reasons  not  made  by  the  statute  cause  of  removal  or  discharge, 
it  is  error,  and  the  error  can  be  corrected  by  appeal.  That 
the  decree  recites  an  erroneous  ground,  does  not  vitiate  it  in 
collateral  proceedings.  It  has  never  been  suggested  that  the 
record  of  a  court  of  competent  jurisdiction  was  void  on  account 
of  mere  error  appearing  by  the  record. 
Judgment  affirmed. 


In  the  Mattes  of  the  Will  of  Mary  Ames. 

[61  Iowa,  696.] 

AnMissiBiLnT  of  declarations  by  legatee  and  executob. — 
Form  of  hypothetigal  question  to  expeets. — ^Effect  of 
dfpaibhent  of  mind  and  memoby. 

Declarations  made  by  parties  who  afterward  become  legatees  in  a  will,  before 
the  execution  thereof,  are  not  admissible  to  aflect  the  validity  of  the  will. 

Nor  are  declarations  of  a  legatee  made  after  the  execution  of  the  will,  tending 
to  show  undue  influence  in  procuring  it,  admissible  to  affect  its  validity. 

The  declaration  of  an  executor  who  is  a  legatee  and  party  to  the  record  is  not 
admissible  where  other  legatees  may  be  adversely  affected  by  the  declaration. 

It  is  error  to  admit  as  evidence  the  opinion  of  an  expert  based  upon  a  hypotheti- 
cal case,  formed  in  part  of  facts  of  which  there  is  no  proof. 

The  court  properly  instructed  the*  jury  that  if  the  "  testatrix  was  aged  and  had 
an  impaired  mind  and  memory,  although  she  might  not  be  legally  incompetent 
to  make  a  will,  yet  a  will  of  such  person  ought  not  to  be  sustained  unless  it 
appeared  that  such  disposition  of  property  had  been  fairly  made,  and  emanated 
from  a  free  will,  without  the  interposition  of  others,  and  accorded  with  inten- 
tions previously  expressed  or  implied  from  family  relations. 

• 

On  the  13th  day  of  February,  1877,  an  instrument  in  writ- 
ing, purporting  to  be  the  last  will  and  testament  of  Mary 
Ames,  deceased,  was  filed  in  the  office  of  the  clerk  of  the  Clin- 
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ton  Circuit  Court,  and  at  the  same  time  George  W,  Ames,  the 
executor,  filed  his  petition,  asking  that  a  day  be  fixed  for  proving 
the  same,  and  that  upon  the  final  hearing  said  will  be  allowed 
and  recorded  as  the  last  will  of  said  deceased,  and  that  he  be 
commissioned  as  said  executor.  On  the  21st  day  of  September, 
1877,  the  appellees,  Adaline  Blades,  Philena  Ryner,  Louisa 
Johnson  and  Susan  Koutzong,  filed  their  ca/oeat^  contesting  the 
admitting  of  the  will  to  probate,  and  alleging  that  the  same 
was  obtained  by  the  undue  influence,  importunities  and  fraud 
of  John  Hall,  George  W.  Ames  and  Mary  C.  Crowly,  children 
of  the  said  Mary  Ames,  and  devisees  under  said  alleged  will ; 
and  that,  at  the  time  of  the  execution  of  said  instrument,  the 
said  Mary  Ames  did  not  possess  sufficient  mental  capacity  to 
make  a  wiU  by  reason  of  old  age  and  mental  aberration. 

The  cause  was  tried  to  a  jury,  upon  interrogatories  submitted 
to  them,  and  the  following  verdict  was  returned : 

"  Was  the  testatrix,  Mary  Ames,  of  sound  mind  at  the  time 
of  the  execution  of  the  instrument  purporting  to  be  her  last 
will?"    Answer.     "Yes." 

"  Was  the  will  of  the  said  Mary  Ames,  in  controversy,  pro- 
cured by  undue  influence  exercised  by  John  Kail,  George  W. 
Ames,  or  Mary  C.  Crowley,  or  either  of  them  ? "   Ans.  "  Yes." 

The  motion  for  anew  trial  was  overruled,  and  judgment  was 
entered  denying  the  probate  of  the  will.  The  executor  ap- 
peals. 

Merrell  &  Howat  and  A,  R.  Cotton^  for  appellant. 

Cotton  cfe  Wdfe  and  W.  A.  Foster^  for  appellees. 

Day,  J.  At  the  time  of  the  death  of  the  testatrix,  Mary 
Ames,  the  following  named  persons  were  her  heirs,  to-wit : 
Mary  Philibut  and  John  Hall,  children  of  her  first  marriage; 
Dolly  Ordway  and  John  Philibut,  grandchildren  of  the  testa- 
trix, and  children  of  Harriet  Philibut,  a  daughter  of  the  testa, 
trix  by  her  first  marriage;  Philena  Eyner,  Adaline  Blades- 
Louisa  Johnson,  Susan  Routzong,  George  W.  Ames  and  Mary 
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C.  Crowley,  children  of  the  testatrix  by  her  marriage  with 
George  W.  Ames,  deceased.  These  persons  are  all  legatees  in 
the  will  in  controversy,  their  several  legacies  being  as  follows : 
Mary  Philibut,  one  thousand  dollars  ;  Dolly  Ordway  and  John 
Philibnt,  five  hundred  dollars  each ;  Philena  Eyner,  Adaline 
Blades,  Louisa  Johnson  and  Susan  Routzong,  five  hundred 
dollars  each;  John  Hall,  George  W.  Ames  and  Mary^C. 
Crowley,  the  residue  of  the  estate,  subject  to  the  payment  of 
the  debts  of  the  deceased  and  the  foregoing  legacies.  Except 
Geoige  W.  Ames,  the  executor  named  in  the  will,  petitioning 
for  its  probate,  and  Philena  Eyner,  Adaline  Blades,  Louisa 
Johnson  and  Susan  Routzong,  heirs  at  law  and  legatees  of  the 
deceased,  resisting  the  probate  of  the  will,  none  of  the  heirs  at 
law  and  legatees  are  parties  to  this  controversy. 

L  John  W.  Blades,  a  grandson  of  the  testatrix,  informed 
John  Hall,  in  California,  of  the  supposed  provisions  of  a  will 
executed  by  the  testatrix  prior  to  the  execution  of  the  will  in 
controversy,  and  was  permitted,  against  the  objection  of  the 
executor,  to  testify  to  the  following  declarations  of  John  Hall : 
"  He  said  he  thought  that  the  rest  of  the  children  all  had  a 
right  to  have  an  equal  portion,  and  him  among  them;  he  said 
if  he  had  the  means  he  would  go  back  and  have  the  thing 
changed ;  he  said  he  felt  as  though  he  could  talk  to  the  old  lady 
to  make  it  different  if  he  could  get  to  see  her ;  he  did  not  know 
how  he  could  get  the  money  to  come  back  ;  he  thought  it  had 
been  so  long  since  he  had  seen  his  mother  she  would  listen  to 
him  a  little  more  than  the  rest  of  them ;  he  said  he  thought 
Miss  Johnson  and  Mrs.  Crowley  had  no  more  right  to  it  than 
he  or  the  rest  of  the  girls ;  he  said  he  did  not  propose  to  let 
them  get  ahead  of  him  ;  he  said  he  would  go  back  and  see  his 
mother  and  get  the  will  changed ;  he  said  it  would  be  better  for 
me  and  the  rest  of  the  grandchildren  if  he  could  go  back ;  he 
told  me  to  keep  still  and  say  nothing  about  it,  and  not  write  to 
the  folks  that  he  was  coming ;  he  wanted  to  see  his  mother  and 
have  it  fixed  before  any  of  the  girls  knew  he  was  there." 

George  B.  Blades,  against  the  objection  of  the  executor, 
testified  as  to  the  declarations  of  John  Hall  as  follows :  "  He 
said  it  should  not  stand  that  way ;  that  if  he  met  Mr^  Ames  he 
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would  have  revenge,  or  he  would  take  his  blood,  or  something 
like  that." 

Louisa  Johnson,  against  the  objection  of  the  executor,  re- 
ferring to  John  Hall,  was  permitted  to  testify  as  follows :  "  He 
spoke  about  mother  not  being  exactly  right,  and  being  childish ; 
he  said  mother  was  perfectly  childish.  *  *  *  Said  he,  for 
instance,  ^  she  undertook  to  relate  circumstances  that  happened 
when  I  was  at  home,  and  she  gets  different  things  mixed  up, 
and  I  don't  think  mother  is  exactly  right ;  she  has  changed 
wonderfully  since  I  saw  her ;  mother  ain't  like  herself  any  more 
at  aU.' " 

Louisa  Johnson  also  testified  as  follows  as  to  the  statements 
of  Mary  C.  Crowley :  "At  one  time  I  was  up  there  and  she  was 
talking  about  she  was  going  to  have  her  mother — ^that  is  tlie 
way  she  spoke  it — ^make  her  will.  That  was,  she  said,  '  I  am 
going  to  have  mother  make  her  will.'  I  would  not  now  say 
whether  she  said  ^  Madame  Adaline '  or  '  Madame  Blades '  and 
*  Madame  Eyner  shall  be  cut  mighty  short ;  they  shall  not  have 
a  cent  more  than  the  law  allows  them.'  " 

All  these  declarations  were  made  before  the  will  in  con- 
troversy was  executed.  The  contestants  were  also  permitted 
to  prove  that  John  Hall,  after  the  execution  of  the  will,  said 
that  he  had  accomplished  his  desire — that  he  had  the  will 
changed. 

The  appellant  assigns  the  admission  of  all  this  evidence  as 
error.  First.  The  declarations  made  before  the  execution  of 
the  will  are,  we  think,  clearly  inadmissible.  The  only  ground 
upon  which  it  can  be  held  that  declarations  of  one  not  a  party 
to  the  record  are  admissible  in  evidence,  is  that  the  declaration 
was  at  the  time  it  was  made  against  the  interest  of  the  party 
making  it,  and,  therefore,  presumably  true.  Before  the  execu- 
tion of  the  will  these  declarants  could  not  have  anticipated  that 
a  will  would  be  made  which  it  would  be  against  their  interests 
to  have  defeated.  As  we  understand  the  authorities  cited  by 
appellee,  none  of  them  sustains  the  proposition  that  a  declara- 
tion made  before  the  execution  of  a  will,  by  one  who  afterward 
becomes  a  legatee  but  who  is  not  a  party  to  the  litigation,  may 
be  admitted  to  effect  the  validity  of  the  will  against  other 
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legatees,  not  parties  to  the  suit,  who  are  interested  in  sustain- 
ing it. 

In  Benton  v.  Scott  3  Band.  399  (407),  respecting  the 
admissibility  of  a  declaration  of  Mrs.  Scott,  the  following 
language  is  employed :  '^  The  trne  meaning  and  sense  of  the 
rale  that  the  declarations  of  parties  may  be  given  in  evidence 
against  them,  is  the  reasonable  presumption  that  no  person 
wiU  make  any  declaration  against  his  interest  unless  it  be 
founded  in  truth.  Testing  the  Question  by  this  criterion,  the 
declarations  of  Mrs.  Scott,  made  before  the  will,  cannot  be 
given  in  evidence,  for  it  is  the  will  which  gives  existence  to  her 
interest.  Before  its  date  she  could  not  know  that  she  would  be 
left  a  penny ;  she  could  not  know  that  it  would  not  be  so  written- 
as  to  oblige  her  to  renounce  it,  and  fly  to  the  law  for  her  sup- 
port She  had  not  then  that  motive  so  powerful  as  to  afford  a 
safe  guarantee  that  she  would  make  no  declaration  as  to  the 
incapacity  of  her  husband  which  was  not  founded  in  truth ; 
and  her  declarations,  wanting  the  essential  quaUty  to  make  them 
evidence,  were  properly  excluded." 

The  same  doctrine  was  announced  in  Thompson  v.  nwrnp- 
9on^  13  Ohio  St.  356  (363).  The  court  erred  in  admitting  the 
declarations  of  John  Hall  and  Mrs.  Crowley,  made  before  the 
execution  of  the  will.  Second^  as  to  the  declaration  of  John 
Hall  after  the  execution  of  the  will.  There  is,  upon  this  ques- 
tion, a  conflict  of  authority.  In  support  of  the  admissibility  of 
such  evidence  the  appellee  cites  Beall  v.  Cunrdngham,^  1  B. 
Monroe,  399 ;  Rogers  v.  Rogers^  2  Id.  324 ;  and  Brown  v. 
Moore^  6  Yerger,  272.  These  cases  support  the  position  of 
appellee,  and,  so  far  as  we  have  discovered,  they  are  the  only 
ones  which  do  so.  The  two  cases  from  Monroe  lay  great  stress 
upon  the  fact  that  the  legatee,  being  interested,  could  not  be 
made  a  witness  against  the  will.  Appellee  claims  that,  under 
section  3639  of  the  Code,  the  same  reasoning  is  applicable  in 
this  State.  This  is  a  mistake.  Section  3639  excludes  the  tes- 
timony of  interested  parties  only  as  to  personal  transactions  or 
communications  between  such  witness  and  a  person  at  the 
commencement  of  the  examination  deceased,  against  the  ex- 
ecutor or.  administrator  of  such  party.     The  weight  of  authority 
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seems  to  us  to  be  decidedly  against  the  admissibility  of  the 
evidence  mider  consideration. 

Clark  V.  Morrison^  25  Pa.  St.,  is  a  leading  case  upon  the 
subject  and  in  every  material  feature  exactly  like  the  caae  at 
bar.  The  opinion  of  the  cou^  is  so  directly  applicable  to  this 
case  that  we  feel  justified  in  quoting  quite  fully  therefrom. 
The  court  say :  "  On  an  issue  of  devisuvit  vd  non^  where  there 
are  nine  devisees  and  legatees  under  the  will,  may  the  three  of 
them  who  are  contesting  the  will  on  the  record  give  evidence 
of  the  declarations  and  admissions  of  three  of  the  remaining 
six  devisees  to  impeach  the  will  ?  This  is  the  precise  question 
raised  by  the  first  two  errors  assigned.  There  is  no  doubt  the 
admissions  of  the  three  devisees  would  be  evidence  against 
themselves,  if  they  were  the  only  parties  interested  under  the 
will ;  but  Margaret  and  Jane,  daughters  of  the  testator,  were 
each  entitled  to  legacies  of  two  hundred  dollars,  and  Eliza  to  a 
legacy  of  five  dollars,  and  they  are  not  parties  to  this  issue. 
These  daughters  have  a  vested  interest  in  their  legacies,  and 
although  it  may  be  true,  as  was  asserted  in  the  argument,  that 
they  would  fare  better  if  the  will  were  set  ajside  than  if  it  were 
sustained,  yet  this  does  not  appear  from  the  record,  and  no 
grounds  are  furnished  us  for  such  a  presumption.  As  the  case 
is  presented  to  us  they  do  not  question  the  will,  but  claim  their 
legacies  under  it.  Are  their  rights  to  be  affected  by  the 
admissions  and  declarations  of  their  mother  and  brothers? 
The  general  rule  of  law  consonant  with  reason  is  that  one 
person  is  not  to  be  prejudiced  by  the  unauthorized  declarations 
of  another.  The  exception  to  the  rule  are  found  in  those  cases 
where  there  is  a  joint  interest  or  privity  of  design  between 
several.  In  such  cases  each  is  presumed  to  speak  for  the  whole ; 
but  where  there  is  neither  joint  interest  nor  combination,  when 
each  claims  independently  of  the  other,  though  under  a  com- 
mon instrument,  the  word  of  one  no  more  than  his  acts  can 
bind  the  other.  The  interests  of  these  devisees  and  legatees, 
under  the  will,  are  several,  and  not  joint ;  and  hence  the  three 
who  would  impeach  it  were  bound,  on  principle,  to  produce 
evidence  that  was  competent  against  all  the  rest.  The  evidence 
was  not  competent  as  to  the  three  daughters  named  as  legatees, 
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and,  therefore,  not  properly  rejected.  This  conclusion  is  ajs 
clear  on  authority  as  on  reason."  This  reasoning  was  cited  with 
approval,  and  the  same  conclusion  was  reached,  in  Thompson  v. 
Thompson^  13  Ohio  St.  356,  which  is  also  a  leading  case.  The 
following  authorities  announce  the  same  doctrine :  DUlard  v. 
DUlard,  2  Strob.  (S.  C.)  89 ;  Naussea/r  v.  Arnold,  13  S.  &  E. 
323  (328) ;  Hanherger  v.  Root,  6  W.  &  S.  431 ;  Blakey's  Heirs 
V.  Bldkejfa  Executrix,  33  Ala.  611 ;  Forney  v.  FenM,  4  West 
Va.  729.  This  is  a  recent  case,  having  been  decided  in  1871. 
The  question  is  disposed  of  as  follows :  • 

"  The  fifth  bill  of  exception  is  to  the  opinion  of  the  court 
allowing  evidence  of  the  oral  declarations,  admissions  and  con- 
versations of  the  devisee,  J.  B.  Forney,  to  go  in  evidence  to 
the  jury  to  prove  undue  influence  by  him  over  the  testatrix. 
There  are  two  other  devisees  who  were  infants  at  the  time  of 
the  trial.  It  is  claimed  that  the  declarations  and  admissions  of 
the  said  J-  B.  Forney  cannot  be  admitted  in  evidence  against 
his  co-devisees.  There  is  much  conflict  of  authority  on  this 
question,  but  the  weight  of  authority  seems  to  be  that  the 
declarations,  admissions  and  conversations  of  one  devisee  can- 
not be  admitted  in  evidence  against  his  co-devisees." 

I.  The  contestants  were  permitted  to  prove  a  declaration 
of  George  W.  Ames  before  the  execution  of  the  will.  The 
appellant  assigns  the  admission  of  this  evidence  as  error. 
Geoige  W.  Ames  is  the  executor,  and  a  party  to  the  record. 
Upon  the  question  as  to  the  admissibility  of  his  evidence  there 
is  also  a  conflict  of  authority.  The  following  authorities  sus- 
tain the  admissibility  of  such  evidence :  Dennis  v.  Weeks,  46 
Ga.  514 ;  Peoples  v.  Stevens,  8  Rich.  (S.  C.)  198.  The  follow- 
ing authorities  hold  such  evidence  incompetent:  Shailer  v. 
Bumstead,  99  Mass.  112  (127);  Blahexfs  Heirs  v.  Blakey^s 
Exeeutrix,  33  Ala.  611  (61T).  In  Hamburger  v.  Boot,  6  W. 
&  S.  the  declaration  of  a  devisee  who  was  a  party  to  the  record 
was  held  to  have  been  properly  rejected.  The  reasoning  of  the 
anthorities  to  which  we  have  referred  must,  we  think,  work  the 
exclusion  of  a  declaration  of  an  executor  who  is  a  legatee  and 
a  party  to  the  record,  where  other  legatees  may  be  adversely 
affected  by  the  declaration.     The  circumstance  of   his  being 
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executor  and  a  party  will  not  authorize  him  to  manufacture 
evidence  against  other  devisees,  or  to  afiEect  them  bj  his  declara- 
tion.    The  court  erred  in  admitting  this  evidence. 

III.  The  contestants  introduced  as  a  witness  Dr.  Mark 
Kannej,  and  propounded  to  him  a  hypothetical  case,  and  asked 
his  opinion  of  the  mental  condition  of  a  person  undei*  the  facts 
supposed.  In  the  statement  of  the  hypothetical  case,  facts 
were  introduced  of  which  there  was  no  proof.  In  admitting 
an  opinion  based  upon  such  hypothetical  statement  there  was 
errqr.    Hurst  v.  (7.,  R.  L  <&  P.  R,  Co.^  49  Iowa,  76. 

IV.  The  court,  on  request  of  appellees,  instructed  the  jury 
as  follows  :  '^  If  a  testatrix  is  aged,  and  has  an  impaired  mind 
and  memory,  although  such  testatrix  may  not  legally  be  incom- 
petent to  make  a  will,  yet  a  will  of  such  person  ought  not  to 
be  sustained,  unless  it  appears  that  such  disposition  of  property 
has  been  fairly  made,  to  have  emanated  from  a  free  will,  with- 
out the  interposition  of  others,  and  to  accord  with  intentions 
previously  expressed  or  implied  from  family  relations ;  and  in 
this  case,  if  you  iind  from  the  evidence  that  the  testatrix  was 
over  seventy  years  of  age,  with  an  impaired  mind  and  memory, 
and  although  you  may  find  she  had  sufficient  mental  capacity  to 
make  a  will,  yet,  if,  from  the  evidence,  you  believe  that  a  dis- 
position of  property  has  been  made  which  is  unfair  to  her  legal 
representatives,  that  such  disposition  did  not  emanate  from  a 
free  will,  and  is  not  in  accord  with  the  testatrix's  previous 
intentions,  either  express  or  implied  from  the  family  relations, 
you  will  be  justified  in  finding  that  it  is  not  the  voluntary  and 
free  will  of  the  testatrix,  and  that  such  will  was  obtained  by 
undue  influence." 

The  giving  of  this  instruction  is  assigned  as  error.  The 
instruction  is  in  harmony  with  the  rule  laid  down  in  Mowry  v. 
Selbuy  2  Brad.  133  (147),  and  was  evidently  drafted  from  that 
case.  The  case  of  Hanel  v.  Ilanel^  1  Duval,  203,  recognizes 
the  same  doctrine.  No  authority  has  been  cited  by  appellant 
sustaining  a  different  view.  "We  think  the  instruction,  taken 
together,  states  the  rule  as  favorably  for  appellant  as  the 
authorities  justify.  Other  objections  to  instructions  are  made, 
but  we  consider  them  without  merit.     In  view  of  the  disposition 
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made  of    the  case    it  becomes  unnecessary  to   consider  the 

sufficiencj  of  the  evidence  to  support  the  finding  of  the  jury. 

For  the  reason  above  assigned  the  judgment  is  reversed. 


Deelarations  of  co-devisees* — Atkins  v.  Sanger,  1  Pick.  192,  is  some- 
times cited  in  opposition  to  the  doctrine  of  the  principal  case,  excluding  the 
admissions  of  devisees  or  legatees  not  parties  to  the  record.  That  case  is  no 
longer  an  authority  on  this  point,  ih  view  of  the  decision  in  Shailer  v.  Bum- 
stead,  99  Mass.  112-118,  which  is  in  accord  with  the  text. 

Similar  rulings  are  to  he  found  in  Mooers  v.  White,  6  Johns.  Ch.  860  ; 
Baker  v.  Kingsland,  10  Pai.  366 ;  Osgood  v.  Manhattan  Co.  8  Cow.  612 ; 
Triton  v.  Triton,  54  Pa.  Bt.  222. 

In  Horn  v.  Pullman,  10  Hun.  471,  the  declarations  of  one  of  several  joint 
devisees,  tending  to  show  undue  influence  was  held  admissible  against  all. 
The  case  was  affirmed  in  the  Court  of  Appeals  without  passing  on  this  point. 
72  N.  Y.  269. 

Where  a  combination  of  several  persons  to  procure  a  will  by  fraud  or 
undue  influence  is  shown,  the  declarations  of  one  are  admissible  against  all. 
Shailer  v.  Bumstead,  99  Mass.  112 ;  Lewis  v.  Mason,  109  Mass.  169. 


Wainwright's  Appeal. 

[89  Penosylvania  State,  220.] 

Fndite  influencb. — ^Effect  of  unlawful  cohabitation. 

The  constraint  which  will  avoid  a  will  must  be  one  operating  in  the  act  of  mak- 
ing the  wilL 

Proof  of  the  unlawful  cohabitation  of  testator  with  a  woman  represented  by 
him  as  his  wife,  with  evidence  that  she  had  falsely  accused  him  of  having 
seduced  her,  is  not  of  itself  sufficient  evidence  to  support  an  allegation  of  the 
exercise  by  her  of  undue  influence. 

AppEix  by  the  heire-at-law  of  "William  Wainwriglit,  deceased, 
from  a  decree  of  the  Orphans  Court  of  Philadelphia  County 
refasing  them  an  issue  of  devisa/oit  vel  rum  and  affirming  a 
decision  of  the  Register  of  Wills  admitting  to  probate  a  paper 
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propounded  as  deceased's  last  will.  The  will,  after  providing 
for  the  payment  of  debts,  disposed  of  his  father  and  mother^s 
portraits,  gave  $5,000  to  the  son  of  each  of  his  partners  with  a 
like  sum  to  "Mena  Ueberroth  the  daughter  of  his  friend 
Amanda  Ueberroth,"  and  devised  the  residue,  being  the  major 
part  of  his  property,  to  said  Amanda  Ueberroth.  Deceased 
died  about  3  o'clock  on  January  11th,  1876,  and  his  will  was 
executed  about  noon  the  day  previous. 

The  heirs-at-law  filed  a  caveat  and  after  the  presentation  of 
the  will  for  probate,  filed  a  petition  praying  an  issue  devlsavit 
vel  non  and  the  appointment  of  an  administrator  pendente  lite. 
The  petition  charged  "  that  the  said  paper  writing  has  been 
procured  by  means  of  undue  influence  practiced  upon  the  said 
William  Wainwright  by  one  Amanda  Ueberroth,  a  devisee 
named  in  said  alleged  will  with  whom  the  said  "William  Wain- 
wright  had  for  about  a  year  previous  to  his  deceajse  been  living 
and  cohabiting  in  unlawful  relations,  and  by  on^  James  Trimble 
the  father  of  one  of  the  devisees  and  the  executor  named  in 
said  alleged  will." 

The  testimony  of  the  subscribing  witnesses  and  others  was 
tak^n.  The  register  admitted  the  will  to  probate  and  there- 
upon the  proceedings  were  removed  to  the  Orphans  Court, 
where  the  judges  were  divided  in  opinion  and  the  register's 
decision  was  afiirmed. 

In  his  opinion,  Dwight,  J.,  inter  alia^  said :  "  I  think  that 
where  the  appellants  present  evidence  to  sustain  the  issue  prayed 
for,  which  is  of  such  a  character  that,  if  believed  by  the  jury, 
their  verdict  for  the  appellants  would  be  sustained,  the  demand 
for  an  issue  sliould  be  granted ;  and  more  especially  is  this  the 
case,  when  their  testimony  is  met  by  counter-testimony  for  the 
appellees,  for  there  is  then  clearly  a  dispute  upon  material 
matters  of  fact  which  the  jury  may  settle  one  way  or  the  other 
as  they  credit  the  witnesses.  The  evidence  in  this  cause  is  that 
the  testator  made  his  will  about  sixteen  hours  before  his  death  ; 
that  he  was  living  with  the  principal  legatee  in  unlawful  rela- 
tions ;  that  while  his  brothers,  if  I  read  the  testimony  rightly, 
were  excluded,  she  was  present  in  his  sick  room  up  to  the  time 


WAINWRIGETS  APPEAL.  45 

when  a  gentleman  of  the  bar,  who  had  been  sent  for  to  draw 
the  will  of  the  testator,  entered  it  to  receive  his  instructions ; 
that  while  this  gentleman  was  drafting  the  will  this  legatee  was 
alone  with  the  testator  for  half  an  hour ;  that  at  the  end  of  that 
time  the  executor,  whose  son  was  also  a  legatee,  having  been 
informed  bj  the  legatee  in  question  that  testator  desired  to 
marry  her,  went  into  the  testator's  sick  room,  had  an  interview 
with  him,  and  on  coming  out  again  told  the  appellants  that  he 
had  fixed  the  matter,  and  told  the  legatee  that  the  contemplated 
marriage  need  not  or  ought  not  to  go  any  further,  because  she 
was  already  well  provided  for  by  the  will.  I  think  that  these 
facts,  taken  in  connection  with  the  illicit  position  of  this  legatee, 
and  her  manifestly  increased  influence  over  the  testator  during 
the  last  few  months  of  his  life,  should  be  laid  before  a  jury,  in 
order  that  they  might  determine  how  far  the  principal  legatee 
prompted  or  how  far  she  and  the  executor  united  in  controlling 
the  testator's  mind  in  his  testamentary  dispositions.  As  the 
request  for  the  issue  must  be  refused,  and  as  Judge  Hanna  is 
clearly  of  the  opinion  that  the  decree  of  the  register  sliould  not 
be  reversed,  I  would  only  add  that  upon  the  appeal  the  decree 
of  the  register  is  affirmed." 

In  his  opinion,  Hanna,  J.,  inter  alia,  said : 

"  We  agree  there  is  no  evidence  of  testamentary  incapacity, 
but  dijBfer  as  to  granting  the  issue  upon  the  second  proposition 
Bubmitted  by  the  appellants.  For  myself,  I  am  of  opinion  that 
the  evidence  is  not  of  such  a  character  as  to  warrant  submitting 
the  question  to  a  jury.  I  do  not  discover  any  evidence  that  undue, 
illegal,  or  improper  influence  was  exerted  upon  the  mind  of  the 
testator  in  the  very  act  of  making  the  testament,  nor  at  any 
other  time.  While  it  is  true  that  he  and  the  principal  legatee 
were  living  together  as  husband  and  wife,  without  the  marriage 
ceremony  having  been  solemnized,  yet  this  is  no  evidence  of 
nor  does  it  raise  any  presumption  of  itself  that  she  exercised 
any  improper  influence  or  control  over  the  mind  of  the  testator. 
Proof  of  an  unlawful  relation  must  be  accompanied  by  evi- 
dence of  some  act  of  persuasion,  solicitation,  or  controlling 
power  over  the  mind,  will  and  judgment,  whereby  the  testator 
was  forced  or  induced  to  dispose  of  his  estate  in  a  manner 
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different  from  that  which  he  would  have  selected  if  he  had 
been  a  free  agent. 

"There  is  no  proof  qi  any  act  of  the  principal  legatee 
tending  in  this  direction,  nor  is  there  any  evidence  that  the 
executor,  who  was  the  senior  partner  of  the  testator,  used  any 
improper  means  or  influence  to  induce  testator  to  difipoee  of 
his  estate  otherwise  than  he,  of  his  own  volition  and  pleasure, 
intended.  It  was  not  illegal  or  improper  for  Mr.  Trimble  to 
suggest  to  and  advise  with  the  testator  as  to  the  disposition  of 
his  property  or  the  object  of  his  bounty,  and  if  this  can  be 
gathered  from  the  testimony,  it  shows  that  his  efforts  aU  tended 
to  reconcile  testator  to  the  wishes  and  objections  of  his  brothers, 
the  appellants,  to  his  proposed  marriage  with  the  principal 
legatee. 

"  I  also  understand  the  role  to  be  that  if  the  question  of 
fact  be  unsupported  by  sufficient  evidence  the  court  should 
refuse  the  issue.  A  mere  scintilla  of  proof  is  not  sufficient  to 
entitle  a  party  to  his  issue. 

"  But  the  evidence  must  be  such  that  if  an  issue  be  granted, 
and  a  jury  should  find  a  verdict  against  the  will,  we,  if  sitting 
in  a  court  of  law,  would  be  satisfied  that  the  finding  was  in 
accordance  with  the  evidence  or  the  weight  of  the  evidence, 
and  would  refuse  to  disturb  the  verdict. 

"  As  was  said  by  Paxson,  J.,  in  Gauffmam,  v.  Long^  1  Norris, 
72,  *  a  man's  will,  the  most  solemn  instrument  he  can  execute, 
shall  not  be  set  aside  without  any  sufficient  evidence  to  impeach 
it.'  See  also  De  Hm^ena  Appeal^  25  P.  F.  Smith,  337 ;  De 
Puy'%  Estate,  1  W.  K  C.  212 ;  WUl  of  ElZen  DeB.  Shmo,  Id. 
332. 

"  To  my  mind  the  evidence  clearly  shows  that  the  wiU  of 
William  Wainwright  was  the  free,  uncontrolled  and  voluntary 
expression  of  his  wishes  for  the  future  disposition  of  his  estate. 
It  was  prepared  by  his  counsel  in  accordance  with  instructions 
received  in  the  solitude  and  silence  of  the  death  chamber.  No 
one  was  present  to  solicit  or  suggest  a  benefaction,  and  the  tes- 
tator, alone  with  his  counsel,  calmly  remembers  and  seeks  to 
befriend  those  who  he  believed  would  appreciate  his  gifts  and 
had  won  his  heartfelt  esteem. 
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"  Being  of  opinion,  therefore,  that  the  evidence,  if  submitted 
to  a  jnry,  would  not  justify  a  verdict  against  the  will,  I  think 
that  the  demand  for  an  issue  should  be  refused,  and  the  appeal 
dismissed." 

The  letter  of  May  2,  1874,  was  written  by  the  residuary 
li^atee  to  the  .testator,  charging  that  about  seventeen  years 
before  he  had  seduced  her ;  that  she  had  fled  in  shame,  and  the 
child  bom  of  the  illicit  intercourse  had  died ;  that  she  had  been 
forced  to  lead  a  dishonorable  life,  and  begging  him  not  to  for- 
sake but  to  save  her.  It  was  shown  that  from  the  time  she 
commenced  to  live  with  testator,  that  her  influence  had  been 
exerted  to  his  benefit,  inducing  him  to  give  up  drinking ;  that 
she  acted  with  propriety ;  attended  church,  and  had  been  intro- 
duced by  testator  as  his  wife. 

Arthur  M,  Burton  and  Oeorge  W.  Biddle^  for  appellants. 

John  Q.  Lane  and  F.  Ca/rroU  Brewster^  for  appellees. 

Chiep  Justice  Shasswood  delivered  the  opinion  of  the 
court. 

It  is  strongly  contended  that  there  were  disputed  facts  dis- 
closed by  the  evidence  from  which  the  jury  might  have  found 
that  an  undue  influence  was  exerted  over  the  mind  of  the  tes- 
tator. It  is  clearly  settled  that  the  constraint  which  will  avoid 
a  will  must  be  one  operating  in  the  act  of  making  the  will. 
Threats,  violence  or  any  undue  influence  long  past,  and  not 
shown  to  be  in  any  way  connected  with  the  testamentary  act, 
are  not  evidence  to  impeach  a  will.  McMahon  v.  Eyaai^  8 
Harris,  329;  Echert  v.  Flowry^  7  Wright,  417;  Thompson  v. 
Kyner^  15  P.  F.  Smith,  368.  In  an  issue  deviscwit  vel  non  on 
the  allegation  of  undue  influence  by  the  mother  of  an  illegiti- 
mate child,  the  legatee  in  the  will,  the  unlawful  cohabitation 
of  the  mother  with  the  testator  is  not  of  itself  suiScient  evi- 
dence from  which  a  jury  could  infer  undue  influence.  RvAly  v. 
TJlfich^  19  P.  F.  Smith,  177.  It  is  true  that  if  there  are  other 
facts,  unlawful  cohabitation  may  be  a  circumstance  of  weight. 
Deany.NegUyy  5  Wright,  317 ;  liainy.  Ryder^  3  Norris,  217. 
In  the  case  before  us  there  was  not  a  scintilla  of  evidence  of 
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the  exertion  of  any  influence  over  the  mind  of  the  testator  in 
the  testamentary  act.    His  capacity  was  perfect,  the  aqt  was 
free  and  voluntary ;  a  respectable  member  of  the  bar  was  called 
in;  everybody  was  excluded  from  the  room  when  his  instruc- 
tions were  given,  and  the  will  when  afterwards  drawn  in  form 
was  executed  in  the  presence  of  the  two  witnesses  who  attested 
it.     There  was  never  a  case  in  which  a  will  was  executed  less 
liable  to  exception  on  this  ground.     It  is  true  that  the  testator 
and  the  residuary  legatee  had  never  been  lawfully  married. 
But  for  a  year,  at  least,  he  had  cohabited  with  her  as  his  lawful 
wife,  acknowledging  her  to  be  such.     He  was  not  on  good  terms 
with  his  brothers  and  sisters,  the  present  contestants,  and  on 
many  occasions  had  expressed  Iiis  intention  of  providing  for  the 
residuary  legatee.     It  is  contended,  however,  that  she  had  falsely 
represented  to  the  testator  that  he  had  seduced  her.     It  is  more 
than  doubtful  whether  the  letter  of  May  2d,  1874,  so  much 
relied  upon  by  the  appellants,  was  not  the  testator's  own  work, 
intended  to  justify  liim  in  the  eyes  of  his  friends  in  living  with 
the  woman,  and  it  is  diflScult  to  believe  that  he  was  deceived 
by  it.   But  concede  it  to  be  as  contended.    How  can  it  by  itself 
justify  the  conclusion  of  undue  influence  in  the  testamentary 
act  ?     Say  that  it  was  intended  by  her  to  induce  him  to  remove 
her  from  the  condition  of  a  common  prostitute  and  take  her 
under  his  protection.     Why  might  not  her  care  and  attention, 
her  faitliful  performance  of  all  the  duties  of  a  wife,  though  she 
did  not  bear  the  lawful  relation,  making  his  home  peaceable 
and  comfortable,  produce  in  him  a  natural  and  legitimate  affec- 
tion  for  her  sufficient  to  account  for  the  not  unreasonable  pro- 
vision made  for  her  in  his  will  ?    It  is  clear  to  us  that  this 
circumstance  alone  is  not  sufficient  to  justify  a  jury  in  finding 
a  verdict  against  the  will.     If,  upon  tlie  whole  evidence,  such  a 
verdict  ought  not  to  be  allowed  to  stand,  an  issue  ought  not  to 
be  awarded.     Upon  a  careful  examination  of  all  the  testimony 
this  is  our  conclusion. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the 
appellants. 
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Smith  et  al.  vs.  McKitterick. 

[61  Iowa,  548.] 

Specific  legacy. — ^Intebest. 

A  bequest  of  a  specified  sum  to  be  paid  out  the  share  of  her  father's  estate  to 
which  testatrix  was  entitled,  if  his  will  should  be  refused  probate,  is  a  specific 
legacy  entitling  the  legatee  to  any  accessions  by  way  of  interest  thereon  from 
the  death  of  the  testatrix. 

TsMPBE^NCE  CnsTa  executed  her  last  will,  containing  the 
following  provisions : 

"1.  I  have  and  own  in  my  own  right  the  snm  of  two 
thousand  dollars,  received  from  the  estate  of  my  father,  which 
I  wiU  and  bequeath  to  my  daughters,  Amanda  and  Adeline,  in 
equal  shaces  to  them  and  their  heirs  and  assigns. 

"  2.  Whereas,  the  will  of  my  deceased  husband,  John  Ourts, 
IB  now  being  contested  at  law  by  some  of  the  heirs,  and,  whereas, 
in  case  said  will  should  be  broken,  and  held  to  be  void  at  law, 
I,  as  the  wife  and  widow,  will  be  entitled  to  one-third  of  all 
my  husband's  real  and  personal  property :  Now,  therefore,  if, 
by  reason  of  the  premises,  I  shall  become  owner  of  said  estate 
above  named,  I  will  and  bequeath  the  same  in  the  following 
maimer: 

''I  desire  that  my  share  and  interest  in  the  said  real  and 
personal  property  be  converted  into  money  by  my  executor,  as 
soon  as  practicable  after  my  decease,  and  the  proceeds  distributed 
as  follows,  to  wit : 

"1.  To  my  daughter  Susan  Sydell,.of  Texas,  I  give  the  sum 
of  three  thousand  dollars.  • 

"  2.  To  my  daughter  Amelia  Moore,  of  Illinois,  the  sum  of 
five  hundred  doUars. 

"  3.  To  my  daughter  Temperance  Cronnover,  of  Illinois,  I 
give  the  sum  of  three  thousand  dollars. 

"4.  To  my  daughter  Anna  Bell  Danels,  of  Burlington, 
Iowa,  five  hundred  dollars. 

"  5.  To  my  daughter  Eliza  Brooks,  of  Illinois,  I  give  the 
Bom  of  five  hundred  dollars. 
Vol.  L— 4 
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"  6.  To  the  two  older  daughters  of  my  son  Thomas  Cnrts, 
Adeline  and  Amanda,  I  will  and  bequeath  the  sum  of  five  hun- 
dred dollars  each. 

"  7.  To  my  son  John  Frederick  Curts,  of  Illinois,  I  will  and 
bequeath  the  rest  and  residue  of  all  my  property,  of  every  nature 
Imd  kind  whatsoever,  for  him,  his  heirs  and  assigns,  forever ; 
and  I  hereby  appoint  and  nominate  my  friend  Edward  McKit- 
terick,  executor  of  this  my  last  will  and  testament,  and  authorize 
him  to  sell  said  estate,  real  and  personal,  which  may  come  to  me 
as  aforesaid." 

Temperance  Curts  died  on  the  22d  day  of  August,  1875. 
Letters  of  administration  were  not  issued  to  the  defendant  until 
August,  1877,  because  objections  to  the  probate  of  the  will  had 
been  filed.  The  plaintiffs  were  not  a  party  to  said  objections. 
The  first  publication  of  notice  of  the  appointment^of  the  exec- 
utor was  made  October  6,  1877.  At  the  time  of  her  death 
Temperance  Curts  was  the  owner  of  a  note  of  $2,000,  executed 
by  T.  G.  Kendall,  dated  January  26,  1871,  bearing  interest  at 
ten  per  cent,  per  annum,  payable  annually. 

On  the  3l8t  of  August,  1878,  the  plaintiffs  filed  their  peti- 
tion, alleging  that  they  are  granddaughters  of  Temperance 
Curts,  and  the  persons  named  in  her  will  as  daughters,  and  tliat 
by  the  terms  of  said  will  the  money  which  was  at  interest  which 
Temperance  Curts  received  from  her  father's  estate,  and  which 
she  held  in  her  own  right,  was  bequeathed  to  plaintife.  The 
plaintiffs  ask  an  order  authorizing  and  directing  the  administra- 
tor to  pay  them  the  sum  of  one  thousand  dollars  each,  with  in- 
terest at  the  rate  of  ten  per  cent,  per  annum  from  the  date  of 
the  death  of  Temperance  Curts.  The  defendant  demurred  to 
this  petition.  The  demurrer  was  sustained  and  the  plaintiffs 
took  leave  to  amend. 

On  the  18th  day  of  October,  1878,  the  plaintiffs  filed  a  peti- 
tion reaffirming  all  and  each  the  matters  and  things  included  in 
the  original  petition  on  file,  and  stating  that,  not  knowing 
whether  they  can  recover  on  the  statements  of  the  original 
petition,  they  make  the  following  amendments:  "That  the 
property  which  the  executor  returns  in  his  inventory  was  the 
property  which  the  said  Temperance  Curts  owned  in  her  own 
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right ;  that  the  same  is  the  property  which  she  refers  to  in  her 
will  38  that  which  she  received  from  her  father's  estate ;  that 
the  said  two  thousand  dollars  to  be  paid  to  petitioners  has  been 
at  ten  per  cent,  interest  since  the  death  of  the  testator. 
*  *  ♦  ♦  And  these  petitioners  ask  the  sum  of  one  thou- 
sand dollars  each,  with  interest  at  ten  per  cent,  from  one  year 
from  the  death  of  the  testatrix.  And  if,  from  the  facts  stated, 
plaintiffs  are  not  entitled  to  interest  as  asked,  they  pray  for  in- 
terest at  six  per  cent,  per  annum  for  one  year  from  the  death  of 
the  testatrix." 

The  answer  denies  that  petitioners  are  entitled  to  any  greater 
sam  than  one  thousand  dollars,  and  alleges  that  defendant  has 
always  been  ready  to  pay  over  that  sum.  It  is  admitted  that 
there  is  a  sufficient  amount  in  the  executor's  hands,  the  proceeds 
of  said  note,  to  pay  the  petitioners'  interest  as  claimed.  The 
court  denied  the  prayer  of  the  petitioners,  and  directed  the  ex- 
ecutor to  pay  their  said  legacies  of  one  thousand  dollars  each, 
with  interest  at  six  per  cent,  from  October  6, 1878,  a  period  one 
year  after  the*first  publication  of  notice  of  the  granting  of  letters 
of  administration.    The  plaintiffs  appeal. 

A.  Jf.  Antrohus^  for  appellants. 

E.  S.  Huston  and  HaU  <&  Baldwin^  for  appellee. 

Day,  J.  I.  The  plaintiffs  failed  to  except  to  the  sustiining 
of  the  demurrer  to  the  original  petition,  and  amended  their  pe- 
tition. The  appellee  now  insists  that  plaintiffs  cannot  rely  upon 
the  claim  made  in  the  origiifeil  petition  for  interest  from  the  diite 
of  the  death  of  the  testatrix.  But  the  plaintiffs,  in  their  amended 
petition,  reaffirm  all  and  each  the  matters  contained  in  their  orig- 
inal petition.  No  demurrer  was  filed  to  this  allegation,  nor  mo- 
tion to  strike  it  out.  We  think,  therefore,  that  the  plaintiffs 
may  claim  the  relief  asked  in  the  original  petition. 

n.  The  whole  question  involved  is  as  to  when  the  legacies 
begin  to  draw  interest,  and  what  rate  of  interest  should  be  al- 
lowed. The  plaintiffs  claim  that  the  legacies  are  specific,  and 
that  they  draw  interest  from  the  date  of  the  death  of  the  testa- 
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trix,  at  ten  per  cent.,  that  being  the  rate  which  the  note  held  by 
the  testatrix  was  drawing  at  the  time  of  her  death.  Specific 
legacies  carry  any  accessions,  by  way  of  increase  or  interest, 
which  accme  after  the  death  of  the  testator.  2  Bedfield  on 
Wills  (3d  ed.),  467 ;  GrayUU  cfe  Butts  v.  Warrm,  4  Ga.  528. 

The  real  question  in  this  case  is,  whether  the  legacies  to  the 
plaintifEs  are  specific  or  general.  In  2  Bedfield  on  Wills  (3d 
ed.),  132,  the  distinction  between  a  general  and  a  specific  legacy 
is  thus  defined :  '^  A  legacy  is  said  to  be  general  when  it  is  not 
answered  by  any  particular  portion  of,  or  article  belonging  to, 
the  estate,  tlie  delivery  of  which  will  alone  fulfill  the  intent  of 
the  testator ;  and  when  it  is  so  answered,  it  is  said  to  be  a  spe- 
cific legacy,  because  it  consists  of  some  specific  thing  belonging 
to  the  estate,  which  is,  by  the  legacy,  intended  to  be  transferred 
in  specie  to  the  legatee."  In  2  Williams  on  Executors  (6th  ed.), 
1250,  it  is  said :  '^  A  legacy  is  general  when  it  is  so  given  as  not 
to  amount  to  a  bequest  of  a  particular  thing  or  money  of  the 
testator,  distinguished  from  all  others  of  the  same  kind.  A 
legacy  is  specific  when  it  is  a  bequest  of  a  specified  part  of  the 
testator's  personal  estate  which  is  so  distinguished."  One  of  the 
essential  properties  of  a  specific  legacy  is,  that  if  the  legacy  fail 
by  the  inadequacy  of  its  subject,  the  legatee  will  not  be  entitled 
to  any  recompense  or  satisfaction  out  of  the  general  personal 
estate.     2  Williams  on  Executors,  1251. 

The  bequests  in  question  are  contained  in  the  following  pro- 
vision of  the  will :  "  I  have  and  own  in  my  own  right  the  sum 
of  two  thousand  dollars,  received  from  the  estate  of  my  father, 
which  I  will  and  bequeath  to  my  daughters  Amanda  and  Ade- 
line, in  equal  shares  to  them  aud  tl^ir  heirs  and  assigns."  This 
legacy  is  a  bequest  of  a  specific  part  of  the  testatrix's  personal 
estate,  viz. :  that  which  she  received  from  the  estate  of  her 
father.  The  bequest  thus  comes  within  the  definition  of  a  spe- 
cific legacy,  contained  in  the  authorities  above  cited.  If,  by  the 
insolvency  of  the  maker  of  the  note  owned  by  the  testatrix  at 
her  death,  it  had  happened  that  the  testatrix,  at  the  time  of  her 
death,  did  not  own  in  her  own  right  two  thousand  dollars,  re- 
ceived from  the  estate  of  her  father,  we  think  it  is  quite  appar- 
ent, from  the  provisions  of  the  will,  that  the  plaintifEs  would 
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not  hare  been  entitled  to  compensation  out  of  the  remaining 
portions  of  her  estate.  This  fact  alone  fixes  the  character  of  the 
bequest  as  a  specific  legacy.  In  Warren  v.  WigfaUy  3  Dessau. 
(S.  C.)  47,  a  bequest  in  the  following  form :  "  I  give  to  my  wife 
the  whole  of  the  property  she  brought  me,"  was  held  to  be  spe- 
cific. 

m.  The  appellee  insists  that,  if  the  bequest  is  specific,  the 
note  itself  must  be  turned  over  to  the  plaintiffs.  It  appears, 
however,  from  the  defendant's  answer,  that  he  has  collected 
nearly  all  of  the  note.  Under  such  circumstances  the  defendant 
mnst  account  for  the  proceeds  of  the  note.  The  plaintifiEs  are 
entitled  to  an  order  for  the  payment  to  each  of  the  legacy  of 
one  thousand  dollars,  with  interest  at  the  rate  of  ten  per  cent, 
from  August  22,  1875,  the  date  of  the  death  of  the  testatrix, 
if  so  much  shall  be  realized  from  the  note  in  question.  If  less 
is  realized  from  the  note,  the  plaintifEs  are  entitled  to  an  order 
for  the  payment  of  that  amount. 

Eeversed. 


John  R  Nevius  et  al. 
Thomas  R  Gourley  bt  al. 

[95  niiaois,  206.] 

Devise  upon  coNDinoN. — Payment  of  lega^cies  by  note. — 

PAYMEiirr  TO  legatee's  husband. 

A  derise  to  one.  if  he  shaU  pay  certain  legacies  "  out  of  his  own  private  funds, 
within  one  year  from  the  date  of  my  decease,  and  shall  settle  my  estate  with- 
out any  other  charge  to  said  estate;*'  but  if  he  shall  not  *'  fully  comply  with 
the  foregoing  conditions,  he  shall  have  no  lien  on  the  two  lots  of  land  "  devised, 
is  npon  condition  precedent. 

Conditions  precedent  must  be  strictly  performed,  and  if  they  consist  of  several 
requirements,  all  must  be  performed  to  entitle  the  party  to  the  estate. 
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If  a  devisee,  required  by  the  will  to  pay  certain  legacies,  give  his  promissory 
note,  and  it  is  accepted  by  the  legatee,  it  is  a  good  payment  under  the  will 

But  the  requirement  in  a  devise  that  such  legacies  shall  be  paid  out  of  the  devi- 
see's "  own  funds,"  is  not  satisfied  by  payment  out  of  rents  of  the  estate  in  the 
devisee's  hands  as  executor. 

Under  a  will  made  in  1877,  a  married  woman's  rights  as  legatee  are  not  barred 
by  payment  to  her  husband  without  her  consent. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 
Bassett  dk  Wha/rton^  for  the  appellants. 
Pepper  <&  Wilson  y  for  the  appellees. 

Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  foreclose  a  mortgage  executed  by  Henry 
W.  Nevius  to  appellees,  on  the  9th  day  of  August,  1877,  on  the 
following  described  tract  of  land :  The  south  half  of  lot  No.  3, 
in  northwest  quarter  of  section  16,  in  township  13  north, 
range  3  west,  in  Mercer  county ;  and  the  controverted  question 
presented  by  the  record  is,  whether  Nevius,  the  mortgagor, 
was  seized  of  the  property  at  the  time  the  mortgage  was 
executed. 

The  land  in  question  was  owned  by  William  I.  Nevius,  who 
died  testate,  on  the  10th  day  of  June,  1877.  The  ninth  clause 
of  the  wiU  read  as  follows : 

"I  give  and  bequeath  my  son,  Henry  W.Nevius,  lot  No.  26, 
in  the  southeast  quarter  of  section  4,  in  township  13  north, 
range  3  west  of  the  fourth  principal  meridian,  in  the  county  of 
Mercer,  and  State  of  Illinois.  And  also,  if  the  said  Henry  W. 
Nevius  shall  well  and  truly  pay,  or  cause  to  be  paid,  all  the 
several  notes,  bonds  and  obligations  for  which  I,  the  under- 
signed, am  bound  as  security,  then  I  give  and  bequeath  to  said 
Henry  W.  Nevius,  the  south  half  of  tlie  east  half  of  the  south- 
west quarter  of  section  9,  in  township  13  north,  range  3  west  of 
the  fourth  principal  meridian,  in  the  county  of  Mercer,  and 
State  of  niinois. 

"  Also,  if  said  H.  W.  Nevius  shall  pay  to  Eebecca  E.  Mc- 
Creight  $300,  to  Adriania  J.  Park  $300,  and  to  Cornelia  L. 
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Johnfion  $150  (being  the  sums  of  money  bequeathed  to  said 
R  E.  MeCreight,  A.  J.  Park  and  C.  L.  Johnson  in  this  will), 
out  of  his  own  private  funds,  within  one  year  from  the  date  of 
my  decease,  and  shall  settle  my  estate,  without  any  other  charge 
to  said  estate,  then  I  give  and  bequeath  to  the  said  H.  W. 
Xevius  the  south  half  of  lot  No.  3,  in  the  northwest  quarter  of 
section  16,  township  13  north,  range  3  west  of  the  fourth  prin- 
cipal meridian,  in  the  county  of  Mercer,  and  State  of  Illinois. 
If  the  said  H.  W.  Nevius  shall  not  fully  comply  with  the  fore- 
going conditions,  he  shall  have  no  lien  on  the  two  lots  of  land 
last  mentioned." 

H.  W.  Nevius  was  appointed  executor  in  the  will,  but  the 
estate  has  not  been  settled,  and  whether  it  will  ever  be  settled 
without  costs  to  the  estate,  does  not  as  yet  appear. 

It  is  apparent  that  unless  H.  W.  Neyius  performed  the  con- 
ditions named  in  the  will,  and  within  the  time  required  by  the 
terms  of  the  will,  the  title  to  the  land  did  not  vest  in  him,  and 
the  mortgage  would  create  no  lien  on  the  land.  In  order  to 
determine  this  question,  it  will  be  necessary  to  refer  to  the  evi- 
dence. 

In  regard  to  the  payment  of  the  legacies  to  Mrs.  MeCreight 
and  Mrs.  Johnson,  we  find  but  little  trouble.  Mrs.  MeCreight 
testified :  '^  My  brother  came  to  me  in  the  last  of  May  or  the  first 
of  June,  and  asked  me  if  I  would  take  his  note  for  the  amount 
of  my  legacy  and  give  him  a  receipt,  so  that  he  could  settle 
with  the  court.  *  *  ♦  I  signed  the  receipt  and  took  the 
note." 

Mrs.  Johnson,  in  regard  to  the  payment  of  her  legacy,  tes- 
tified :  "  I  accepted  of  my  brother,  Henry  W.  Nevius,  his  note 
in  payment  of  the  legacy,  in  order  that  he  might  settle  with  the 
coTirt,  and  I  signed  and  sent  him  a  receipt  for  the  legacy  in 
order  that  he  might  settle  with  the  court  inside  of  twelve 
months  after  his  father's  death."  It  is  true  these  legacies  were 
not  paid  in  money,  but  if  the  legatees  saw  proper  to  accept 
payment  in  the  notes  of  H.  W.  Nevius  in  lieu  of  money,  we  are 
aware  of  no  reason  why  the  payment  would  not  be  good  and 
binding,  and  a  substantial  compliance  with  the  terms  of  the 
wilL    But  it  was  also  necessary  to  establish  by  proof  that  Mrs. 
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Park  waa  paid  the  sum  devised  to  her,  and  if  the  proof  fails  to 
show  this  fact,  then  the  title  to  the  property  would  not  pass,  al- 
though the  other  two  devisees  were  paid.  Two  of  the  com- 
plainants testified  that,  in  the  month  of  September,  1878,  they 
had  a  conversation  with  Mrs.  Park,  in  which  she  admitted  that 
she  had  received  the  amount  due  her  under  the  will,  and  had 
receipted  for  the  same ;  but  Mrs.  Park,  in  her  evidence,  ex- 
pressly denied  that  she  made  the  statement.  Here  there  is  such 
a  conflict  in  the  evidence,  that  a  court  would  not  be  justified  in 
basing  a  decree  upon  that,  unless  corroborated  by  other  satis- 
factory proof.  If  the  money  was  actually  paid  to  Mrs.  Park  by 
her  brother,  these  two  'parties  doubtless  knew  j;he  fact,  and,  al- 
though their  interest  was  adverse  to  the  complainant's,  it  is  un- 
reasonable to  believe  that  they  would  deny  the  fact  when  placed 
upon  the  stand.  They  were  both  sworn  for  complainant,  and 
Mrs.  Park  admits  that,  on  one  occasion,  her  brother  brought  her 
a  receipt  to  sign  and  she  signed  it ;  but  she  expressly  says  that 
she  did  not  read  it,  and  had  no  knowledge  of  its  contents.  But 
if  she  gave  a  receipt,  and  no  money  was  paid  her,  the  receipt 
would  amount  to  nothing ;  and,  if  her  evidence  is  reliable,  she 
never  received  a  dollar  of  the  legacy  from  her  brother  or  any 
other  person.  Nevius,  in  his  testimony,  corroborates  Mrs.  Park, 
that  he  obtained  from  her  a  receipt,  but  it  was  not  for  the  legacy. 
It  also  appears,  from  his  evidence,  that  he  never  gave  her  a  note 
for  the  legacy,  neither  did  he  pay  her  the  money,  or  any  part 
of  the  same ;  but  he  let  her  husband  have  a  horse  at  $90,  and 
allowed  him  $127  on  the  rent  of  the  land  in  question,  which  he 
had  leased  before  the  death  of  the  testator,  and  paid  him  in  other 
things  enough  more  to  make  up  the  $300.  The  record,  however, 
contains  no  evidence  that  Mrs.  Park  had  authorized  her  husband 
to  receive  the  money  coming  to  her  under  the  will,  and,  in  the 
absence  of  authority,  a  payment  to  the  husband  would  not  be  a 
payment  to  her. 

But  if  the  payment  to  the  husband  could  be  regarded  as  a 
payment  to  the  wife,  there  is  still  a  fatal  objection  to  the  pay- 
ment. The  will  required  Nevius  to  pay  the  legacies  from  his 
own  funds,  and  a  payment  from  rents  belonging  to  the  estate 
could  not  be  regarded  as  a  compliance  with  the  requirement  of 


NEVIU8  Y.  GOURLEY.  57 

the  will;  and  yet  $127  of  the  $300  paid  was  from  reuts  aris- 
mg  under  a  contract  made  between  the  testator  in  his  lifetime 
and  Park.  The  payment  of  the  legacies  by  Nevins  from  his 
own  private  fnnds  within  one  year  from  the  death  of  the  testa- 
tor was  a  precedent  condition,  and  if  the  condition  was  not  per- 
formed, the  title  to  the  land  would  not  vest. 

It  is  apparent,  from  the  language  of  the  will,  that  the  testa- 
tor did  not  intend  that  the  estate  should  vest  unless  the  condi- 
tions were  fully  performed  by  H.  W.  Nevins.  That  there  might 
be  no  uncertainty  or  doubt  in  regard  to  the  matter,  the  tes- 
tator used  the  following  language :  "  If  the  said  H.  W.  Nevius 
Bhall  not  fully  coviply  with  the  foregoing  conditions,  he  shall 
have  no  lien  on  the  two  lots  of  land  last  mentioned."  We 
understand  the  rule  to  be  that  a  precedent  condition  must  be 
strictly  performed,  and  where  there  is  a  substantial  deviation 
from  the  intent  of  the  testator,  as  expressed  in  the  will,  the  title 
will  not  vest.  Kent,  in  vol.  4,  sec.  125,  in  discussing  this  sub- 
ject, says :  "Precedent  conditions  must  be  literally  performed, 
and  even  a  court  of  chancery  will  never  vest  an  estate,  when,  by 
reason  of  a  condition  precedent,  it  will  not  vest  in  law.  It  can- 
not relieve  from  the  consequences  of  a  condition  precedent  un- 
performed," 

In  Va/aJiome  v.  Da/rrence,  2  Dall.  317,  it  is  said,  where  an 
act  is  previous  to  an  estate,  and  that  act  consists  of  several  par- 
ticulars, every  particular  must  be  performed  before  the  estate 
can  vest  or  take  effect.  See,  also,  Jarman  on  Wills,  2d  edition, 
vol.  1,  page  672,  and  notes,  and  Reynesh  v,  Martin^  3  Atk.  330. 
In  the  last  case  cited  it  is  said :  "  But  in  our  law,  where  the  con- 
dition is  precedent,  the  legatary  takes  nothing  till  the  condition 
is  performed,  and  consequently  has  no  right  to  come  and  de- 
mand the  legacy,  but  it  is  otherwise  where  the  condition  is  sub- 
sequent." 

In  the  case  under  consideration,  there  was  an  attempt  to 
perform  the  conditions  in  order  that  the  title  to.  the  property 
might  vest.  And  while  we  might  with  propriety  hold  that  two 
of  the  legacies  were  paid,  as  required  by  the  terms  of  the  wiU, 
yet,  in  regard  to  the  bequest  to  Mrs.  Park,  we  cannot,  without 
a  dear  disregard  of  the  evidence,  hold  that  H.  W.  Nevius  com- 


58  AMERICAN  PROBATE  REPORTS. 

plied  with  the  conditions  of  the  will,  which  was  necessary  in 
order  to  vest  the  title  of  the  property  in  him.  Had  the  com- 
plainants, before  the  mortgage  was  executed,  called  on  Mrs. 
Park  and  obtained  from  her  an  admission  that  she  had  received 
from  her  brother  the  amount  devised  to  her,  she  itiight  now  be 
estopped  from  claiming  that  the  money  had  not  been  paid  her; 
but  such  was  not  the  case.  The  conversation  they  had  with  her 
was  long  after  the  mortgage  was  executed,  and  hence  it  cannot 
be  claimed  that  they  were  misled  when  they  received  the  mort- 
gage, or  acted  on  her  declarations  or  conduct. 

As  the  conditions  upon  which  the  title  to  the  property  was 
to  vest  in  H.  W.  Nevius  were  not  fulfilled  by  him,  it  follows 
that  the  mortgage  he  gave  the  complainants  could  create  no 
lien  upon  the  premises  as  against  the  defendants  in  the  bill, 
and  the  court  erred  in  rendering  a  decree  of  foreclosure, — ^f or 
which  error  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


Devises  on  conditions  snbseqaent  and  precedent.— In  Wheeler  v. 
Walker,  2  Conn.  196,  the  testator,  after  making  certain  specific  devises, 
gave  all  the  residue  of  his  estate,  real  and  personal,  to  his  two  sons,  they 
jointly  and  severally  paying  to  his  two  daughters  $800  each,  within  one 
year  after  his  death.  The  court  construed  the  estate  to  be  vested,  subject  to 
be  divested  on  non-performance  of  the  required  act  within  the  year. 

A  similar  ruling  was  made  in  Stark  v.  Smiley,  26  Me.  201.  The  testator 
in  that  case  devised  his  farm,  providing  that  the  devisee  should  be  entitled 
to  the  estate  "as  soon  as  he  shall  have  paid  "  some  legacies  and  debts  speci- 
fied in  the  will.  The  court  lay  stress  on  the  fact  that  other  portions  of  the 
will  required  certain  acts  to  be  done  by  the  devisee  which  he  could  not  per- 
form unless  vested  immediately  with  the  estate. 

In  West  V.  Biscoe,  6  Harr.  &  J.  460,  the  language  was  more  like  that 
used  in  the  principal  case,  and  the  condition  was  held  to  be  a  precedent  one. 
The  will  gave  some  property  to  the  testatrix's  sons,  "provided  that  they 
shall,  before  they  receive  any  benefit  or  interest  under  the  trust,  pay "  a 
stated  stun  to  the  donor's  granddaughters. 

In  other  cases  where  the  condition  was  not  so  forcibly  expressed,  but 
simply  required  the  devisee  to  support  some  particular  persons,  the  courts 
have  construed  the  condition  as  a  subsequent  one.  Thomas  v.  Record,  47 
Me.  600  ;  Smith  v.  Jewett,  40  N.  H.  680;  Chipp  v.  Clapp,  6  R.  I.  129  ;  Jen- 
nings V.  Jennings,  27  111.  18. 
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Where  the  laiip:uage  used  was  "only  upon  condition  "  that  the  devisee 
should  pay  the  testator's  executors  a  certain  sum  of  money,  the  same  con- 
struction wasgiven.    Creswell  v.  Lawson,  7  Qill  &  J.  227-241. 

And  to  the  same  effect  see  Horsey  y.  Horsey,  4  Harring.  517;  Donner  y. 
Donner,  9  Watts,  60;  Burnett  v.  Strong,  26  Miss.  116  ;  Ward  v.  Ward,  15 
Pick.  511 ;  Groves  y.  Cox,  40  N.  J.  Law,  40. 

In  Page  y.  Frazer,  14  Bush,  206,  a  devise  to  persons  provided  they  should 
become  reconciled  with  one  of  their  relatives  within  a  year  after  testator's 
death,  was  held  to  be  on  a  condition  precedent.  See  also  Broadstreet  v. 
Clark,  21  Pick.  889  ;  BeaU  v.  Deale,  7  Gill  &  J.  216. 


EosA  N,  Gebbish  et  al.,  Respondents, 
John  J.  Gerrish  et  al.,  Appellants. 

[8  Oregon,  861.] 

Adoption  of  pbovibions  by  befebence  to  anotheb  will. — 
Object  of  statute  bequibing  naming  of  childben.  ' 

Where  the  will  of  a  testatrix,  otherwise  properly  executed,  refers  to  the  will  of 
her  late  hasband,  and  so  describes  it  as  to  leave  no  doubts  of  its  identity,  and 
adopts  the  provisions  therein  contained;  I/eUt  that  it  becomes  a  part  of  such 
will,  and  should  be  considered  in  construing  its  provisions. 

It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to,  adopted,  and  made 
a  part  of  the  will  of  the  testatrix.  NfUt  that  the  children  and  grandchildren  of 
the  testatrix  having  been  named  in  the  will  of  G.,  are  *' named  and  provided 
for"  in  the  will  of  the  testatrix  within  the  meaning  of  the  statute. 

The  object  of  the  statute  is  not  to  compel  parents  to  make  actual  beneficial  pro- 
visions for  their  children  and  their  descendants,  but  to  prevent  the  consequences 
of  forgetfulness  or  oversight,  and  to  produce  an  intestacy  only  when  the  child, 
or  the  descendant  of  such  child,  is  unknown  or  forgotten,  and  thus  uninten- 
tionally omitted. 

Appeal  from  Yamhill  comity. 

This  suit  is  a  suit  to  quiet  title.  The  respondents  claim  as 
devisees  of  Mary  Ann  Gerrish,  and  the  appellants  claim  as  her 
heiTB  at  law.     The  appellants  claim  that,  as  to  them,  the  will  of 
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Mary  Ann  is  void,  becanse  they,  being  the  children  and  grand- 
children, representing  deceased  children,  are  neither  named  nor 
provided  for  in  the  will  of  Mary  Ann.  Mary  Ann  made  no 
mention  of,  or  provision  for  the  appellants,  except  that  her  will 
contained  the  following  provision :  "  I  direct  that  whatever  may 
remain  at  my  death  of  the  personal  property  bequeathed  to  me 
by  my  late  husband,  James  Gerrish,  for  my  life,  shall,  at  my 
death,  be  distributed  in  accordance  with  the  provisions  made  in 
the  last  will  of  my  said  husband  concerning  the  same."  The 
will  of  James  Gerrish,  referred  to,  provided  as  follows :  "  I  give 
and  bequeath  to  my  beloved  wife  Mary  Ann  all  the  rest  and 
residue  of  my  personal  property  for  her  life-time ;  at  her  de- 
cease, I  do  devise  and  bequeath  all  that  may  remain  of  my  real 
and  personal  property  to  each  of  my  living  children  and  the 
children  of  my  deceased  daughters  alike,  to  be  divided  as  a  ma- 
jority of  them  shall  say,  by  sale  or  otherwise." 

The  controversy  is  concerning  the  construction  of  Mary 
Ann's  will.  If  it  be  held  that  the  heirs  generally  are  named 
or  provided  for,  then  the  appellants  take  nothing ;  otherwise, 
Mary  Ann,  as  to  them,  died  intestate,  and  they  have  a  valid  and 
subsisting  estate  and  interest  in  the  lands  in  controversy. 

Shattuch  ds  KiUin^  Thos,  Tanguej  H.  WtUio/mSj  and  Fenr 
ton  (k  McCain^  for  appellants. 

Northt'up  c6  Gilberty  for  respondents. 

By  the  Court,  Prim,  J.  This  is  a  suit  in  equity  to  quiet 
title  to  a  certain  parcel  of  land  lately  owned  by  Mary  Ann  Ger- 
rish, deceased.  The  respondents  claim  as  the  devisees  of  said 
Mary  Ann,  and  the  appellants  claim  as  her  heirs  at  law.  The 
appellants  are  the  children  and  grandchildren  of  the  deceased, 
and  they  claim  that  said  will  is  void,  because  they  are  neither 
named  nor  provided  for  therein ;  and  that  is  the  question  to  be 
decided  on  this  appeal.  The  statute,  page  788,  section  10,  pro- 
vides, that  "  if  any  person  makes  his  last  will  and  die,  leaving  a 
child  or  children,  in  case  of  their  death,  not  named  or  provided 
for  in  such  will,  although  born  after  the  making  of  such  will, 
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or  the  death  of  the  testator,  every  such  testator,  so  far  as  shall 
regard  sneh  child  or  children,  or  their  descendants,  not  named 
or  provided  for,  shall  be  deemed  to  die  intestate."  *  *  *  * 
It  is  admitted  that  the  will  itself  makes  no  direct  reference  to 
the  other  children  of  the  testatrix,  but  it  is  claimed  that  it  refers 
to  her  husband's  will,  and  adopts  the  provisions  made  in  that 
for  all  of  her  children  and  descendants. 

The  clause  in  the  will  which  refers  to  her  husband's  will  is 
as  follows :  ^^  I  direct  that  whatever  may  remain  at  my  death  of 
the  personal  property  bequeathed  to  me  by  my  late  husband, 
James  Gterrish,  for  my  life,  shall  at  my  death  be  distributed  in 
accordance  with  the  provisions  made  in  the  last  will  of  my  said 
husband  concerning  the  same."  This  is  the  only  clause  in  the 
will  which  refers  in  any  manner  to  the  appellants.  The  portion 
of  the  husband's  will,  to  which  the  above  clause  in  the  will  of 
the  testatrix  refers,  is  as  follows ;  "  I  give  and  bequeath  to  my 
beloved  wife,  Mary  Ann,  all  the  rest  and  residue  of  my  real  and 
personal  property  for  her  life-time ;  at  her  decease  I  do  devise 
and  bequeath  all  that  may  remain  of  my  real  and  personal  prop- 
erty to  each  of  my  living  children  and  the  children  of  my  de- 
ceased daughter  alike,  to  be  divided  as  a  majority  of  them  shall 
Bay,  by  sale  or  otherwise."  This  portion  of  the  will  of  James 
Gerrish  is  clearly  referred  to  in  the  will  of  the  testatrix,  and 
the  provisions  thereof  adopted  as  a  portion  of  her  will.  In 
Taunele  v.  SaU  (4  Com.  140),  it  was  held,  that  "  where  a  will, 
otherwise  properly  executed,  refers  to  another  paper  already 
written,  and  so  describes  it  as  to  leave  no  doubt  of  its  iden- 
tity, such  paper,  it  seems,  makes  part  of  the  will,  although  the 
paper  be  not  subscribed  or  even  attached." 

In  this  case,  there  can  be  no  question  as  to  the  identity  of 
the  instrument  referred  to.  The  husband  of  the  testatrix  had 
been  dead,  and  his  will  admitted  .to  probate,  several  years  before 
her  will  was  written.  In  fact,  she  was  then  enjoying,  under  the 
provisions  of  his  will,  a  life  estate  in  several  farms  and  a  large 
amount  of  personal  property.  Then,  considering  the  language 
of  the  will  of  James  Gerrish,  thus  adopted  and  made  a  part  of 
the  will  of  the  testatrix,  we  think  there  was  a  sufficient  naming 
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of  the  appellants  to  bring  the  case  within  the  provisions  of  the 
statute. 

Our  statute  is  an  exact  copy  of  the  Missouri  statute,  and  the 
courts  of  that  State  having  been  called  upon  frequently  to  con- 
strue it,  we  must  look  principally  to  the  decisions  of  that  State 
to  ascertain  its  proper  judicial  construetiou.  In  that  State,  it  is 
held  that  the  statute  does  not  require  that  an  actual  provision 
shall  be  made  for  the  children,  nor  that  the  children  shall  be 
designated  by  name ;  that  its  object  is  not  to  compel  parents  to 
make  testamentary  provision  for  children,  but  to  prevent  the 
consequences  of  f  orgetf ulness  or  oversight.  In  HockeramiOh  v. 
Slvsher  (26  Mo.  237),  Judge  Richardson  says :  "  It  may  now  be 
considered  as  settled  that  the  object  of  this  provision  is  to  pro- 
duce an  intestacy  only  when  the  child  or  the  descendants  of  such 
child  is  unknown  or  f  oi^otten,  and  thus  unintentionally  omitted, 
and  the  presumption  that  the  omisaion  is  unintentional  may  be 
rebutted  when  the  tenor  of  the  will,  or  any  part  of  it,  indicates 
that  the  child  or  grandchild  was  not  forgotten."  In  that  case, 
a  bequest  had  been  made  to  a  son-in-law,  without  naming  his 
relation,  and,  on  the  application  of  the  daughter  for  a  child's 
share,  it  was  held  that  the  bequest  must  have  been  given  to  her 
husband,  because  he  was  such,  and  the  daughter,  though  not 
named  or  provided  for,  could  not  have  been  forgotten.  In 
Guita/r  V.  Gordon  (17  Mo.  408),  the  testator  named  his  daugh- 
ter, who  was  then  dead,  but  did  not  name  her  children,  and 
that  was  held  a  sufficient  provision  for  his  grandchildren,  as 
they  were  represented  by  their  mother,  who  was  in  his  mind, 
though  dead.  To  the  same  effect  is  Block  et  al.  v.  Block  et  al. 
iOhio,  495 ;  Beck  v.  Metz^  25  Mo.  70  ;  McCourtney  et  al.  v. 
Mathes^  47  Id.  533. 

The  decree  of  the  c(Jurt  below  is  affirmed. 
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BOLLES   £T   AL.   V8.   HaERIS   ET   AL. 
[84  Ohio  State,  S8.] 

EviDENOE  TO  OVERTHBOW  NUNCUPATIVE  WILL. 

« 

Id  a  suit  to  contest  the  validity  of  a  nuncupative  will,  it  is  competent  to  prove 
that  the  testamentary  words  reduced  to  writing  and  probated  are  not  the 
words  spoken  by  the  testator;  and  it  is  not  error  for  the  court  to  instruct  the 
jury  that  if  the  words  reduced  to  writing  and  probated  are  not  substantially 
the  same  as  those  spoken,  the  will  is  invalid. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the 
judgment  of  the  District  Court  of  Sciota  county. 

The  original  action  was  brought  to  contest  a  nuncupative 
wiD,  admitted  to  probate  as  the  will  of  John  H.  Baird,  de- 
ceased. The  action  was  appealed  to  the  district  court.  On 
the  trial  in  that  court  evidence  was  given  by  the  contestors 
tending  to  prove,  among  other  things,  that  the  alleged  testator 
did  not  request  the  witnesses  to  said  will  to  witness  the  same, 
and  that  the  words  actually  spoken  by  the  said  testator  were 
not  the  same  as  the  words  written  down  by  the  witnesses. 

On  the  part  of  the  contestees  evidence  was  given  tending  to 
prove  that  the  words  reduced  to  writing  by  the  witnesses  were 
the  same  as  those  actually  spoken  by  the  testator,  and  that  he 
requested  them  to  witness  the  same  as  his  wilL 

The  testimony  being  closed,  the  contestees  asked  the  court 
to  instruct  the  jury,  among  other  things,  as  follows :  That 
"parol  evidence  is  not  competent  to  show  that  the  words 
actually  spoken  were  other  or  different  from  those  set  forth  in 
the  will  probated," 

The  court  refused  to  instruct  the  jury  as  requested,  but  did 
instruct  them,  on  this  subject,  as  follows :  "  That,  if  the  evi- 
dence showed  that  the  words  actually  spoken  were  substantially 
the  same  as  the  words  written  down  by  the  witnesses,  that 
would  be  sufficient ;  but,  on  the  other  hand,  if  the  evidence 
should  show  that  the  words  written  down«  by  the  witnesses 
as  proved  and  probated,  were  not  substantially  the  same  as  the 
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words  actually  spoken,  then  the  will  could  not  stand,  and  their 
verdict  should  be  for  the  plaintiffs." 

To  the  instruction  as  given,  and  to  the  refusal  to  instruct  as 
asked,  the  contestors  excepted. 

The  trial  resulted  in  a  verdict  against  the  validity  of  the 
will. 

The  only  error  relied  on  is  that  relating  to  the  charge  of 
the  court  to  the  jury. 

IF.  A.  Ilutchins^  iot  the  motion. 

0,  F,  Moore^  If,  IF.  Efoams^  and  William  Zivingstane^ 
opposed. 

"Whtfe,  C.  J.  The  statute  on  the  subject  of  nuncupative 
wills  is  as  follows : 

^^  A  verbal  will,  made  in  the  last  sickness,  sHall  be  valid  in 
respect  to  personal  estate,  if  reduced  to  writing,  and  subscribed 
by  two  competent  disinterested  witnesses,  within  ten  days  after 
the  speaking  of  the  testamentary  words ;  and  if  it  be  proved, 
by  said  witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  called  upon  some 
persons  present,  at  the  time  the  testamentary  words  were  spo- 
ken, to  bear  testimony  to  said  disposition  as  his  will." 

Counsel  for  the  plaintiffs  in  error  contends  that  the  admis- 
sion of  the  alleged  wQl  to  probate,  by  the  probate  court,  is 
conclusive  evidence  that  the  testamentary  words,  reduced  to 
writing  and  recorded,  are  those  of  the  testator. 

As  under  our  system  of  admitting  wills  to  probate,  in  the 
first  instance,  the  court  is  only  authorized  to  examine  the  wit- 
nesses to  the  will,  and  such  other  witnesses  as  any  person  inter- 
ested in  having  the  same  admitted  to  probate  may  desire,  the 
effect  of  this  claim  is  to  preclude  persons  interested  in  resisting 
the  probate  from  giving  any  evidence  to  contest  the  validity  of 
the  will,  by  showing  that  the  testamentary  words  were  never 
spoken.     Jlathawai/^s  WiU^  4  Ohio  St.  383. 

But  the  claim  of  the  plaintiffs  in  error  is  founded  on  a  mis- 
apprehension of  the  nature  of  the  jurisdiction  exercised  by  the 
court  in  trying  the  contest  of  a  willi     The  jurisdiction  exer- 
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cised  in  all  snch  cases  by  the  court  and  jury  is  yirtnallj  that  of 
a  court  of  probate,  charged  with  the  duty  of  finally  establish- 
ing or  rejecting  the  wilL  The  proceeding  to  admit  the  will  to 
probate  in  the  first  instance,  is  in  its  nature  ex  pa/rte  y  the  pro- 
ceeding by  contest  is  a  suit  inter  partes,  Meara  v.  MearSy  15 
Ohio  St.  96 ;  Con/verse  v.  Staar^  23  Ohio  St.  498. 

Every  fact  which  is  required  to  be  proved,  in  order  to  ad- 
mit the  will  to  probate  as  valid,  may,  on  the  contest  of  the  will, 
be  disproved  for  the  purpose  of  showing  it  to  be  invalid. 

The  statute  provides  that  a  verbal  wiU  shall  be  valid  in  re- 
spect to  personal  estate,  under  certain  prescribed  conditions. 
One  of  these  conditions  is  that  the  verbal  wiU  shall  have  been 
reduced  to  writing  within  the  time  and  in  the  manner  pre- 
scribed. 

Whether  this  condition,  as  weU  as  the  others  required  by 
the  statute,  had  been  complied  with,  were  questions  of  fact  to  be 
submitted  to  the  jury,  on  the  evidence.  The  order  of  probate 
v?^  prima  fade  evidence  that  the  conditions  had  been  com- 
plied with  ;  but  i\n&  prima  facie  case  it  was  competent  for  the 
contestors  to  rebut  and  overcome  by  other  evidence. 

The  exception  to  the  charge  is,  therefore,  not  well  taken. 

Leave  refused. 


Dennis  Mooney  et  al.  vs.  Mary  E.  Olsen. 

[22  Kansas,  69.] 

AniiiBsmiLrrY  of  testator's  declarations  to  show  mental 

OONDmON. — ^EvroENCE   OF   UNDUE   INFLUENCE. 

While  the  declarations  of  a  testator,  either  before  or  after  the  execution  of  his 
will,  are  as  evidence  of  external  facts  stated,  whether  in  support  or  impeach- 
ment of  the  will,  mere  hearsay  and  inadmissible,  yet  wherever  the  mental  con- 
dition of  the  testator  is  a  subject  of  inquiry,  his  statements  and  declarations 
are  competent  evidence  thereof.  Therefore,  where  a  wiU  is  charged  to  have 
been  executed  through  undue  influence,  and  the  circumstances  surrounding 
the  execution  tend  to  show  weakness  and  debility  on  the  part  of  the  testatrix, 
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and  the  presence  and  active  assistance  of  the  principal  devisees,  held,  that  it 
is  competent  to  show  that  for  years  prior  there  had  been  estrangement  and  ill- 
will  between  the  testatrix  and  one  of  such  devisees,  and  as  evidence  of  such 
estrangement  and  ill-will,  to  introduce  her  statements  and  declarations. 
In  an  action  to  contest  a  will  on  the  g^round  of  undue  influence,  a  wider  range  of 
inquiry  exists  than  in  ordinary  litigation.  The  contents  of  the  will,  the  extent 
of  the  testator's  estate,  his  family  and  connections,  the  terms  upon  which  he 
stood  with  them,  and  the  claims  of  particular  individuals,  the  condition  and 
relative  situation  of  the  legatee  or  devisee  named,  the  situation  of  the  testator 
himself,  and  the  circumstances  under  which  the  will  was  made,  are  all  proper 
to  be  shown. 

Action  bronght  by  Ohen,  against  Mooney  and  another,  to 
set  aside  the  will  of  Lydia  Foster,  who  died  July  8,  1876. 
Trial  by  a  jury,  at  the  March  Term,  1877,  of  the  District 
Court,  and  verdict  against  the  will.  The  defendants  below 
filed  their  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  in  favor  of  the  plaintiff  Olsen,  upon  the 
verdict  of  the  jury.  Defendants  bring  the  case  here.  Other 
facts  are  stated  in  the  opinion. 

Taylor  cfe  OiUpatrick^  for  plaintiffs  in  error. 
IL  T.  Green^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  Brewer,  J. 
Action  to  set  aside  a  will ;  trial  by  a  jury,  and  verdict  against 
the  will.  The  first  matter  whicli  we  shall  notice  is  the 
alleged  error  in  the  admission  of  testimony.  The  will  was 
challenged  on  the  ground  of  undue  influence,  as  well  as  on 
the  ground  that  the  decedent,  at  the  time  of  its  execution, 
was  not  of  sound  mind  and  memory.  It  appeared  that  the  de- 
cedent was  taken  sick  July  3d,  and  died  on  the  8th ;  that  Den- 
nis Mooney  and  Mrs.  Mary  McCarthy,  the  principal  devisees 
and  legatees  under  the  will,  were  in  attendance  upon  her  dur- 
ing most  of  this  time,  and  that  the  A^dll  was  written  the  day 
before  her  death.  Over  objection,  the  court  permitted  testi- 
mony of  the  conduct  of  these  devisees,  not  merely  at  the  time 
of  making  the  will,  but  also  while  present  at  the  house  of  de- 
cedent during  tlie  sickness  and  immediately  after  her  death  ; 
also,  of  the  statements  of  the  decedent  made  prior  to  her  sick- 
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nees  (some  a  long  time  prior),  showing  estrangement  from  and 
ill-feeling  toward  Dennis  Mooney ;  also,  of  letters  from  liim  to 
her,  tending  to  show  the  same  state  of  facts ;  also,  of  an  en- 
gagement of  marriage,  expected  to  be  consummated  on  the  10th 
of  Jnlj,  to  one  who  was  present  daring  most  of  the  sickness, 
and  was  not  mentioned  in  the  will.  The  testatrix  was,  at  the 
time  of  making  the  will,  very  much  debilitated  from  loss  of 
blood,  and  was  in  what  the  attendant  physician  called  a  semi- 
comatose state.  The  preparation  of  the  will  lasted  some  hours, 
although,  when  written,  the  instrument  itself  fills  scarcely  a 
page.  Afi  she  roused  from  a  state  of  stupor,  she  was  asked  to 
whom  she  wished  to  give  certain  property,  and  her  answer 
noted.  It  would  seem  ba  though,  after  nearly  every  answer,  she 
became  insensible,  and  was  rallied  only  by  the  use  of  stimulants. 
When  her  answers  had  all  been  noted  in  this  way,  the  will  was 
placed  in  form  and  her  signature  affixed,  though  she  was  so 
weak  that,  after  writing  her  first  name,  she  swooned,  and  had 
to  be  rallied  again  by  the  use  of  restoratives  before  finishing 
her  signature.  Of  course,  there  wiU  always  be  a  doubt  whether 
a  will  executed  under  such  circumstances  really  expresses  the  de- 
liberate purpose  and  desire  of  a  testator  in  the  distribution  of 
his  property ;  yet  mere  feebleness  and  weakness  like  hers  do 
not  of  themselves  prove  fraud  or  undue  influence — ^they  merely 
show  a  condition  easily  accessible  to  undue  influence.  The 
power  of  resistance  is  weakened,  and  the  mind  yields  to  fear  or 
pressure  which  ordinarily  would  make  no  impression.  The  ques- 
tion of  undue  influence  is  one  of  peculiar  character ;  it  does  not 
arise  until  after  the  death  of  the  one  who  alone  fully  knows 
the  influences  which  have  produced  the  instrument ;  it  does  not 
touch  the  outward  act,  the  form  of  the  instrument,  the  signa- 
ture, the  acknowledgment :  it  enters  the  shadowy  land  .of  the 
mind  in  search  of  its  condition  and  processes.  Was  the  mind 
strong,  or  weak  ?  clear  of  comprehension,  or  only  feebly  grasp- 
ing the  facts  suggested  ?  "Was  the  will  resolute  and  firm,  or  en- 
feebled by  disease  and  bodily  weakness  J  What  prompted  the 
making  of  the  will  ?  Was  it  the  thought  of  the  testatrix,  or  the 
su^estion  of  interested  parties  ?  What  infiuences  were  brought 
to  bear  to  secure  its  execution,  or  the  disposition  of  any  specific 
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property  ?  These  are  inquiries  always  difficult  of  solution,  often 
made  more  so  by  the  fact  that  the  parties  most  competent  to 
give  information  are  the  ones  most  interested  to  withhold  it. 
To  fully  inform  the  jury,  they  should  know  the  condition  of 
the  testatrix's  mind  at  the  time  of  the  execution,  the  circum- 
stances attending  the  execution,  the  relations  and  affections  of 
the  testatrix,  and  such  other  matters  as  tend  to  show  what  dis- 
position, if  in  health  and  strength,  and  uninfluenced,  she  would 
probably  have  made  of  her  property.    This  opens  a  broad  field 
of  inquiry,  and  gives  to  such  a  contest  over  a  will  a  wider  scope 
of  investigation  than  exists  in  ordinary  litigation.     "  Put  Tour- 
self  in  His  Place  "  is  the  title  of  a  recent  popular  novel,  and  is 
appropriate  to  indicate  the  scope  of  such  an  inquiry.    Much  of 
the  testimony  above  referred  to  was  properly  admitted  as  part 
of  the  res  gestcBy  as  matter  surrounding  the  execution  of  the 
will,  and  properly  throwing  light  upon  the  mental  condition  of 
the  testatrix,  and  the  influences  under  which  she  was  acting. 
So  far  as  her  prior  statements  are  concerned,  they  were  prop- 
erly admitted,  but  under  a  different  rule  and  not  as  part  of  the 
res  gedCB.     It  is  sometimes  broadly  stated  that  the  declarations 
of  a  testator,  whether  prior  or  subsequent  to  the  execution  of 
the  will,  are  admissible  for  the  purpose  of  impeaching  it.     In 
a  certain  sense,  this  is  doubtless  true.  *  As  a  mere  matter  of  im- 
peaching tlie  will,  they  are  hearsay,  and  inadmissible.     They 
are  not  like  statements  of  an  ancestor  in  derogation  of  title  or 
limitation  of  estate,  which,  being  declarations  against  interest, 
are  inadmissible  against  the  heir,  for  there  is  no  adverse  interest 
in  a  devisor  against  the  will  or  the  devisee.    They  are  more  like 
declarations  of  a  grantor,  after  grant  in  limitation  of  his  grant, 
and  are  strictly  hearsay.     Thus,  if  a  testator,  after  executing  a 
will,  should  say  that  the  will  was  forced  from  him,  or  that  it 
was  executed  against  his  will  and  through  undue  influence,  such 
statement  of  itself  would  be  hearsay,  and  inadmissible.     Jack- 
son  V.  Kniffen^  2  Johns.  31 ;  Stevens  v.  Vancleve,  4  Wash.  C.  C. 
266 ;  Ilwyes  v.  West^  37  Ind.  21.     In  the  case  from  4  Wash., 
supra^  Mr.  Justice  Wasliington  thus  stated  the  law :  "  The  dec- 
larations of  a  party  to  a  deed  or  will,  whether  previous  or  sub- 
sequent to  its  execution,  are  nothing  more  than  hearsay  evidence, 
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and  nothing  could  be  more  dangerous  than  the  admission  of  it, 
to  control  the  construction  of  the  instrument,  or  to  support  or 
destroy  its  validity." 

But  while  declarations  are  not  admissible  as  mere  impeach- 
ment of  the  validity  of  a  will,  they  are  admissible  as  evidence 
of  the  testator's  state  of  mind.  A  man's  words  show  his  mental 
condition.  It  is  common  to  prove  insanity  by  the  party's  say- 
ings  as  well  as  by  his  acts.  One's  likes  and  dislikes,  fears  and 
friendships,  hopes  and  intentions,  are  shown  by  his  utterances. 
So  that  it  is  generally  true  that  whenever  a  party's  state  of 
mind  is  a  subject  of  inquiry,  his  declarations  are  admissible  as 
evidence  thereof .  In  other  words,  a  declaration  which  is  sought 
as  mere  evidence  of  an  external  fact,  and  whose  force  depends 
upon  its  credit  for  truth,  is  always  mere  hearsay  if  not  made 
upon  oath ;  but  a  declaration  which  is  sought  as  evidence  of 
what  the  declarant  thought  or  felt,  or  of  his  mental  capacity,  is  of 
the  best  kind  of  evidence.  Thus,  in  the  case  of  Waterman  v. 
Whitney^  11  N.  Y.  157,  which  presents  a  careful  analysis  of 
this  matter,  Mr.  Justice  Selden  says :  "  The  diflEerence  is  cer- 
tainly very  obvious  between  receiving  the  declarations  of  a  tes- 
tator to  prove  a  distinct  external  fact,  such  as  duress  or  fraud,  for 
instance,  and  as  evidence  merely  of  the  mental  condition  of  the 
testator.  In  the  former  case  it  is  mere  hearsay,  and  liable  to 
all  the  objections  to  which  the  mere  declarations  of  third  per- 
sons are  subject ;  while,  in  the  latter,  it  is  the  most  direct  and 
appropriate  species  of  evidence.  Questions  of  mental  compe- 
tency and  of  undue  influence  belong,  in  this  respect,  to  the  same 
class ;  because,  as  is  said  by  Jarman,  in  his  work  on  "Wills :  "  The 
amount  of  undue  influence  which  will  be  sufficient  to  invalidate 
a  will  must,  of  course,  vary  with  the  strength  or  weakness  of  the 
mind  of  the  testator."  1  Jarman,  36.  So  the  mental  strength 
and  condition  of  the  testator  is  directly  in  issue  in  every  case 
of  alleged  undue  influence,  and  the  same  evidence  is  admis- 
sible in  eve^y  such  case,  as  in  cases  where  insanity  or  absolute 
incompetency  is  alleged.  And,  in  a  later  case,  ShaUer  v. 
Bumstead  et  al.  99  Mass.  112,  Mr.  Justice  Colt,  discussing  this 
matter,  says : 

"The  declaration  of  the  testator,  accompanying  the  act. 
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must  always  be  resorted  to  as  the  most  satisfactory  evidence  to 
sustain  or  defend  the  will  whenever  this  issue  is  presented.  So 
it  is  uniformly  held  that  the  previous  declaration  of  the  testator, 
offered  to  prove  the  mental  facts  involved,  are  competent.  In- 
tention, purpose,  mental  peculiarity  and  condition  are  mainly 
ascertained  through  the  medium  afforded  by  the  power  of  lan- 
guage. Statements  and  declarations,  when  the  state  of  the  mind 
is  the  fact  to  be  shown,  are  therefore  received  as  mental  acts  or 
conduct." 

Therefore,  where,  as  in  a  case  like  this,  the  circumstances 
attending  the  execution  raise  a  doubt  as  to  the  mental  strength 
of  the  testatrix,  evidence  that  the  disposition  of  the  property 
runs  along  the  line  of  her  established  friendships  and  previously 
expressed  intentions,  tends  strongly  against  the  idea  of  any  un- 
due influence,  while  evidence  that  it  is  contrary  to  such  friend- 
ships and  intentions  makes  in  favor  of  improper  influences. 
The  testimony  of  her  declarations  shows  a  state  of  mind  un- 
friendly to  one  of  the  principal  devisees,  and  his  letters  to  her 
indicate  a  mutual  understanding  of  this  estrangement  and  ill- 
will.  Such  estrangement  is  out  of  harmony  with  the  recogni- 
tion in  the  will.  It  is  not  often  that  a  dying  person  forgets  the 
obligations  of  kinship  and  affection,  to  reward  with  her  prop- 
erty a  more  distant  and  unfriendly  relative.  It  may  indeed  be 
done,  ex  mero  motUy  from  a  heightened  and  morbidly  active 
spirit  of  forgiveness,  but  sb  likely  through  the  influences  of 
solicitation,  pressure,  and  fear;  and  which  was  in  fact  the 
cause  was  for  the  jury,  under  all  the  circumstances  of  the  case, 
to  determine.  See  further,  in  support  of  the  competency  of 
this  testimony,  HoweU  v.  Barden^  3  Dev.  442  ;  Hester  v.  Hester^ 
4  Dev.  228  ;  Rambler  v.  Tryoriy  7  Serg.  &  R.  (Penn.)  90 ;  Beam- 
hien  V.  Cicotte^  12  Mich.  459 ;  Ca/wthom  v.  Haynes^  24  Mo. 
236 ;  Dams  v.  Calvert,  5  Gill  &  J.  269. 

We  pass  to  a  second  question  upon  which  counsel  place 
much  reliance.  The  verdict  of  the  jury,  as  returned  to  the 
court,  was  in  the  words,  to  wit : 

^^ Question  1st:  Was  Lydia  Foster,  at  the  time  the  alleged 
will  was  made  and  signed,  of  sound  mind  and  memory  ?  ^h- 
swer:  Yes. 
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"Question  2d:  Was  it  made  and  signed  without  undue  in- 
fluence on  the  part  of  the  defendants  or  others  ?  Answer : 
No. 

"  This  is  the  verdict  rendered  by  the  jury. 

"  Thomas  Plowman,  Foreftnan!^ 

On  this  verdict  the  court  said  in  substance  that  the  answer 
entitled  the  plaintiff  below  to  a  general  verdict,  and  the  clerk 
wrote  over  the  signature  of  the  foreman,  with  the  assent  of  the 
juiy,  the  words :  "  We,  the  jury,  find  for  the  plaintifE."  Upon 
this  counsel  contend  that  the  court  misinterpreted  the  verdict 
actually  returned,  and  improperly  directed  a  general  verdict  for 
the  plaintiff.  They  say  that  the  jury  did  not  indicate  the- ex- 
tent of  the  undue  influence,  and  that  the  mere  fact  of  improper 
influence  does  not  vitiate  a  will.  But  the  verdict  must  be  taken 
in  connection  with  the  instructions  in  which  the  court  tells  the 
jury  that  "  the  phrase  '  undue  influence '  has  a  well-deflned  legal 
meaning,  and  may  be  stated  thuB :  It  is  that  which  compels  the 
testator  to  do  that  which  is  against  his  wiU,  through  fear,  coer- 
cion, or  the  desire  of  peace,  or  some  feeling  which  he  is  unable 
to  resist."  Again,  ifhdue  influence  ^^must  be  such  as  in  a 
measure  destroys  free  agency."  These  instructions  were  asked 
by  plaintiffs  in  error,  and  they  were  given.  Similar  instruc- 
tions were  asked  by  the  plaintiff  below,  and  given,  as  follows : 
"  Undue  influence  is  anything  which  either  places  the  party  in 
fear  of  her  life  and  health,  or  overpowers  her  nervous  sensibility 
to  such  an  extent  as  to  deprive  her  of  doing  as  she  desired." 
With  this  definition  of  the  words  "  undue  influence,"  such  as  to 
vitiate  a  will,  the  jury  were  bound  by  the  instructions,  and  are 
not  presumed  to  have  disregarded  them  in  their  deliberations  on 
the  answers,  or  the  legal  meaning  of  the  words  thus  defined  by 
the  court. 

Counsel  further  complain  of  the  manner  in  which  the  ver- 
dict was  received  and  completed.  It  appears  that  when  the 
jury  were  first  sent  out  for  consultation,  three  questions  were 
submitted  ta  them ;  that  the  court  sent  for  them  about  mid- 
night, in  the  absence  of  defendants'  counsel,  and  was  informed 
that  they  could  not  agree  upon  the  answer  to  the  third  question, 
and  instructed  them  that,  if  they  could  agree  upon  the  answers 
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to  the  other  two,  they  might  let  the  third  question  pass ;  that 
at  eight  o'clock  the  next  morning  it  called  them  in,  and  they 
returned  the  verdict  as  aboTe,  neither  client  nor  counsel  being 
present ;  and,  after  its  completion,  discharged  the  jury  without 
their  being  poll%cL  But  it  also  appears  tiiat  the  court,  before 
the  jury  retired  in  the  first  instance,  instructed  them  that  if 
they  answered  all  three  questions  in  the  afiOrmative,  then  the 
form  of  their  general  verdict  would  be :  "  We,  the  jury,  find  for 
the  defendants ; "  and  also  that  if  they  answered  any  one  in  the 
negative,  then  their  verdict  must  be :  "  We,  the  jury,  find  for 
the  plaintiff ; "  so  that,  in  completing  the  form  of  the  verdict, 
and  in  construing.the  effect  of  their  answers  to  the  questions,  it 
was  only  carrying  out  its  previous  instructions.  It  did  not  at- 
tempt in  the  slightest  to  dictate  their  answers  or  control  their 
judgment,  but  placed  in  the  form  it  had  previously  indicated 
was  proper,  the  conclusions  they  had  freely  reached  and  re- 
tumcKi.  In  this  was  no  error,  but  only  the  due  discharge  of  its 
duty. 

Again,  at  the  close  of  the  afternoon  session  when  the  jury 
retired,  it  does  not  appear  that  the  court  adjourned  to  the  next 
morning.  On  the  contrary,  the  record  recites  that  the  court 
took  a  recess,  and  then  at  midnight  called  the  jury  in.  The 
record  nowhere  shows  that  the  court  in  any  manner  misled 
counsel,  or  ordered  a  recess  until  one  hour  and  then  called  the 
jury  in  at  another.  For  all  that  appears,  the  court  notified 
counsel  of  the  time  when  the  recess  would  end,  or  it  may  havQ 
itself  waited  in  the  court  room  for  some  communication  from 
the  jury.  The  fact  that  no  adjournment  was  ordered,  and  only 
a  recess  taken,  was  notice  to  them  to  remain  in  attendance  and 
watch  the  proceedings.  And,  as  the  record  shows,  their  client, 
Dennis  Mooney,  was  present  in  the  court  room  at  midnight 
when  the  jury  came  in.  The  duration  of  a  session,  the  time  of 
adjournment  and  of  convening,  and  the  length  of  any  recess, 
are  matters  within  the  discretion  of  the  trial  court,  and  until  it 
appears  that  such  discretion  has  been  abused,  it^  action  is  con- 
clusive. No  abuse  of  discretion  is  shown ;  none  will  be  pre- 
sumed. 

In  reference  to  the  instructions  challenged,  we  remark  that 
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some  refer  to  qnestions  which  the  jmy  decided  in  favor  of  the 
defendants,  and  that  the  others,  when  construed  in  connection 
with  the  entire  charge,  would  not  have  misled  the  jury. 

We  see  nothing  in  the  record  to  justify  a  reversal  of  the 
jndgment,  and  it  will  be  affirmed. 

Valentine,  J.,  concurring. 

HoRTON,  C.  J.,  dissenting. 


Price  vs.  Mace,  ADMiNtsxRAToif. 

[47  WUconein,  28.] 

Several    administrations. — Effect    of    judgment    against 

ONE  administrator. 

Where  there  are  several  administrations  of  an  intestate  estate,  in  different  juris. 

dictions,  a  judgment  against  one  administrator  does  not  bind  another. 
Whether  and  how  far  judgments  against  (he  principal  administrator,  accompanied 

bj  proof  that  there  are  no  assets  in  his  hands  to  satisfy  them,  would  be  evidence 

in  a  court  which  had  granted  ancillary  letters,  quare. 
It  is  the  place  of  the  intestate's  domicile  at  the  time  of  his  death,  and  not  the 

place  of  his  death,  which  determines  the  principal  administration. 
Where  letters  of  administration  on  the  same  estate  were  granted  in  this  and  an- 

other  State,  and  both  describe  the  intestate  as  of  that  place,  a  judgment  against 

the  foreign  administrator  is  not  even  prima  facie  evidence,  in  an  action  against 

the  Wisconsin  administrator. 

Appeal  from  the  Circuit  Court  for  Grant  county. 

In  October,  1873,  the  Circuit  Court  for  Sullivan  county,  In- 
diana, appointed  James  L.  Berry  administrator  of  the  estate  of 
Rossel  Atkins,  then  recently  deceased  in  said  county.  There- 
after an  action  was  brought  against  said  Berry,  as  such  adminis- 
trator, by  Nancy  Price,  on  an  account  against  the  estate  of  said 
decedent,  "  for  boarding  and  lodging  the  deceased,  and  caring 
for  him  in  his  sickness  and  during  his  last  illness,  from  Novem- 
ber 2, 1870,  till  August  19,  1873,"  amounting  to  $430.    In 
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Jannarj,  1874,  said  Circuit  Conrt  rendered,  as  is  alleged  in  the 
complaint  herein,  a  jadgment  in  favor  of  the  plaintiff  in  said 
action.  Afterwards  said  Naiicy  Price  presented  a  claim  for  the 
amount  of  said  judgment  to  the  commissioners  appointed  by 
the  County  Court  of  Grant  county,  in  this  State,  to  determine 
claims  against  the  estate  of  said  Kussel  Atkins.  The  claim 
having  been  disallowed  by  the  commissioners,  this  action  was 
brought  thereon  against  George  W.  Mace,  who  had  been  ap- 
pointed by  said  County  Court  of  Grant  county,  in  December, 
1873,  administrator  of  the  estate  of  said  decedent. 

The  answer  of  the  administrator  hei^in  alleges,  among  other 
things,  that  said  claim  was  fraudulent,  and  that  no  notice  of  said 
claim,  suit  or  judgment  was  ever  served  upon  the  defendant, 
and  no  sumqaons  in  ^id  action  or  notice  of  said  claim  was 
ever  served  upon  or  given  to  any  of  the  heirs  at  law  or  legal 
representatives  of  the  deceased. 

On  the  trial,  plaintiff  offered  in  evidence  certified  copies  of 
certain  proceedings  in  the  Circuit  Court  for  Sullivan  county, 
Indiana,  including  the  alleged  judgment  in  her  favor.  Defend- 
ant objected  to  the  evidence  on  various  grounds,  including  the 
following:  "3.  Because  such  pretended  judgment  is  not  be- 
tween the  parties  to  this  action  or  their  privies,  and  is  not  evi- 
dence for  any  purpose  against  this  defendant."  The  evidence 
was  rejected ;  the  defendant  had  a  verdict  and  judgment ;  and 
plaintiff  appealed. 

Bushnell  <&  Clark^  for  the  appellant. 
A.  TT.  Belly  for  the  respondent. 

Ryan,  C.  J..  The  rule  seems  to  be  universal,  that  where 
there  are  several  administrations  of  an  intestate,  in  different 
jurisdictions,  a  judgment  against  one  administrator  does  not 
bind  another. 

"  Where  administrations  are  granted  to  different  persons  in 
different  States,  they  are  so  far  deemed  independent  of  each 
other,  that  a  judgment  obtained  against  one  will  furnish  no 
right  of  action  against  the  other,  to  affect  assets  received  by  the 
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latter  in  virtue  of  his  own  administration ;  for,  in  contemplation 
of  law,  there  is  no  privity  between  him  and  the  other  adminis- 
trator." Story's  Conflict,  §  522.  In  another  place,  comment- 
ing upon  Miichay  v.  GoXj  18  Howard,  100,  the  same  learned 
writer  says :  "  The  true  law  in  regard  to  ancillary  administra- 
tions is  here  stated  by  iN^elson  and  Curtis,  J  J.,  that,  this  being 
an  ancillary  administration,  it  depended  upon  the  discretion  of 
the  Orphans  Court  which  granted  it,  whether  the  money  re- 
maining in  the  hands  of  the  ancillary  administrator,  after  the 
satisfaction  of  all  claims  in  this  jurisdiction,  should  be  distrib- 
uted here  by  the  ancillary  administrator,  or  remitted  to  the 
principal  administrators  for  distribution ;  and  until  that  direc- 
tion shall  be  executed,  and  the  ancillary  administrator  directed 
which  course  to  purstle,  he  is  in  no  default."  Sec.  529  d. 
So  it  is  said  in  3  Eedfield  on  Wills,  26 :  "  Hence,  where  there 
id  a  principal  administration  in  the  place  of  the  domicile  of  the 
decedent,  and  in  other  States  there  are  creditors  and  estate,  real 
or  personal,  belonging  to  the  estate,  there  accrues  a  right  to  an 
auxiliary  or  ancillary  administration,  as  it  is  called,  since  it  is 
subsidiary  and,  as  it  were,  supplemental  to  the  principal  admin- 
istration. But  these  administrations  are  regarded  as  wholly  in- 
dependent of  each  other ;  so  much  so  that  a  judgment  recovered 
against  the  personal  representative  of  the  estate  in  one  State 
forms  no  ground  of  action  against  such  representative  in  another 
State.  But  it  must  be  conceded,  that  where  there  are  no  cred- 
itors beyond  the  limits  of  the  principal  administration,  there  is 
no  reason  why  the  debtors  of  the  estate  may  not,  by  making 
payment  to  the  personal  representative  in  the  place  of  the 
principal  administration,  obtain  a  valid  release  of  the  cause  of 
action." 

This  doctrine  is  amply  affirmed  by  authorities  cited  by  the 
learned  counsel  for  the  respondent,  and  others.  Asjpden  v. 
Nixon^  4t  How.  467 ;  Stdcy  v.  Thrasher^  6  How.  44 ;  Low  v. 
BarfUtt^  8  Allen,  259,  and  other  cases. 

There  might  be  a  contingency,  however,  in  which  this 
sweeping  rule  would  operate  hardly.  The  principal  adminis- 
tration of  the  estate  of  an  intestate  is  at  the  place  of  his  domi- 
cile at  death.     Administration  in  another  jurisdiction  is  ancil- 
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laiy.  And  where  there  is  a  snrplns  for  distribntion  in  an 
ancillary  administration,  the  cases  seem  all  to  agree,  that  thongh 
the  distribution  mnst  follow  the  lex  domicilii^  jet  it  is  dificre- 
tionary  with  the  court  granting  the  ancilLuy  lettere  to  titinsmit 
the  surplus  to  the  principal  administrator,  or  to  distribute  it  for 
itself.  In  such  a  case  there  might  be  judgments  against  the 
principal  administrator,  without  assets  in  his  hands  to  satisfy 
them.  In  that  case,  it  seems  hard  to  driye  creditors,  who  had 
fairly  litigated  their  claims  against  the  principal  administrator, 
to  litigate  them  de  novo  against  the  ancillary  administrator. 
Whether  and  how  far  judgments  against  the  principal  adminis- 
trator, accompanied  by  proof  that  there  are  no  assets  in  his 
hands  to  satisfy  them,  should  be  evidence  in  a  court  which 
had  granted  ancillary  letters,  might,  perhaps,  be  regarded  as  a 
question  not  absolutely  settled  by  the  authorities.  They  leave 
such  an  effect  of  such  judgments,  however,'  in  very  great 
doubt. 

But  this  question  is  not  in  the  case  now  before  the  court. 
The  appellant  relied  in  the  court  below  solely  on  her  judgment 
in  the  Indiana  court.  Counsel  assumes  that  the  principal  ad- 
ministration is  in  Indiana,  because  the  intestate  died  there.  But 
it  is  the  place  of  domicile,  not  of  death,  which  determines  the 
principal  administration.  And  the  letters  of  both  courts,  Indi- 
ana and  Wisconsin,  describe  the  intestate  as  late  of  that  place. 
Neither  party  gave  evidence  tending  to  settle  the  question. 

In  these  circumstances,  the  court  cannot  hold  the  judgment 
in  Indiana  as  even  prima  fdcie  evidence  against  the  adminis- 
trator in  Wisconsin. 

The  judgment  of  the  court  below  is  affirmed. 
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Chables  v8.  Jacobs. 

[9  Richardson  (S   C),  296  ] 

JuDGMEin*  DEBTOR  BECOMIKa   PERSONAL   BEPSESEKTATIYE   OF  HIS 

CBEDITOR. 

The  general  rule  is,  that  where  a  judgment  debtor  becomes  the  personal  repre- 
sentative of  the  judgment  creditor,  the  judgment  is  extinguished  and  the  debt 
becomes  a  realised  asset  in  his  hands,  to  be  accounted  for  in  the  Probate  Court. 
But  this  rule  is  subject  to  many  exceptions;  and  where  an  executor  did  not 
treat  the  judgment  debt  against  himself  as  paid,  and  died  leaving  it  open  and 
some  land  subject  to  its  lien,  and  an  administrator  de  bonis  non  cum  testamento 
anfuxo  of  the  estate  assigned  the  judgment  to  a  third  party,  it  was  held  that 
the  assignee  had  the  right  to  enforce  the  judgment  against  the  estate  of  the 
testator. 

This  was  a  petition  by  William  B.  Charles,  trustee,  against 
Richard  H.  Jacobs,  administrator  with  the  will  annexed  of  Ed. 
0.  Jacobs,  deceased,  and  also  administrator  de  honis  non  cum 
tedamento  annexe  of  William  Jacobs,  deceased,  to  renew  an 
execution  on  a  judgment  by  confession  for  $2,485  57,  which 
William  Jacobs  in  his  lifetime  held  against  Ed.  O.  Jacobs. 

The  facts  on  which  the  appeal  was  heard  are  contained  in  a 
statement  prepared  by  counsel,  as  follows : 

On  September  23d,  1859,  Edward  O.  Jacobs  confessed  judg- 
ment to  his  father,  William  Jacobs.  Subsequently  William 
Jacobs  died,  leaving  a  will,  in  which  he  nominated  Edward  O. 
Jacobs  executor,  who  qualified  and  shortly  after  died.  R.  H. 
Jacobs,  who  owns  a  tract  of  land  bound  by  the  lien  of  this  judg- 
ment, took  out  letters  of  administration  de  bonis  non  cum  testa- 
mento  annexe  upon  the  estate  of  Edward  O.  Jacobs.  R.  H. 
Jacobs  then,  as  administrator  de  bonis  non  cum  testamento  an- 
n^xoy  transferred  the  judgment  of  Edward  O.  Jacobs  to  William 
B.  Charles,  the  plaintiff,  as  trustee  for  Martha  Charles,  in  part 
payment  of  a  legacy  to  him  as  such  under  the  will  of  William 
Jacobs,  his  maternal  grandfather,  and  credited  himself  with  the 
payment  pro  tanto  in  his  return.  Subsequently  John  Charles 
was  removed  as  administrator  ctmi  testamento  anixexo  of  Edward 
0.  Jacobs,  and  R.  H.  Jacobs  was  appointed  de  bonis  non.  The 
present  action  was  brought  to  renew  this  judgment.     The  first 
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appeal  was  from  an  order  vacating  a  judgment  on  account  of 
errors  in  the  calculation ;  the  second  was  by  the  defendant  for 
the  rejection  of  evidence  in  a  trial  upon  the  merits ;  and  the 
present  one  is  upon  the  proposition  that  this  judgment  became 
cash  in  the  hands  of  Edward  O.  Jacobs. 

Simpson  cfe  MoorCj  Cothrcm  <&  WellSy  for  appellants. 

iSuUvvan  cfe  StoJces^  Earle^  contra. 

The  opinion  of  the  Court  was  deKvered  by  Willard,  C.  J. 
This  is  an  application  for  leave  to  issue  execution  on  a  judg- 
ment held  by  the  plaintiff,  as  trustee,  as  against  the  defen- 
dant, the  administrator  de  bonis  non  cum  testamento  annexe 
of  the  judgment  debtor.  The  defendant  claims  that  the  judg- 
ment has  become  extinguished  by  the  fact  that  while  it  was 
in  force  E.  O.  Jacobs,  the  judgment  debtor,  became  the 
executor  of  WiUiam  Jacobs,  the  judgment  creditor,  and  that, 
by  operation  of  law,  the  judgment  became  paid  and  satis- 
fied through  the  union  in  E.  O.  Jacobs  of  the  right,  as  executor, 
to  enforce  such  judgment  and  the  obligation  in  such  judgment, 
lie,  therefore,  as  the  personal  representative  of  E.  O.  Jacobs, 
denies  the  existence  of  such  judgment.  On  the  other  hand,  it 
is  alleged  by  the  plaintiff  that  the  defendant,  in  the  character 
of  administrator  cum  testamento  anneoco  of  William  Jacobs,  the 
judgment  creditor,  transferred  to  him  as  trustee  of  certain 
persons,  distributees  of  WiUiam  Jacobs,  such  judgment  or  a 
distributable  portion  of  said  estate,  and  he  claims  that  what  was 
done  by  defendant,  as  representing  the  estate  of  WiUiam  Jacobs, 
estops  him  from  impairing  its  force  and  vaUdity  by  denying  the 
existence  of  the  judgment  as  the  representative  of  E.  O.  Jacobs, 
the  judgment  debtor.  It  appears  that  J.  Charles  preceded  tiie 
defendant  as  representative  of  the  estate  of  E.  O.  Jacobs,  and 
that  defendant  did  not  succeed  as  representative  of  that  estate 
until  long  after  the  judgment  had  been  transferred  by  him  as 
representing  the  estate  of  WiUiam  Jacobs. 

The  first  question  to  be  considered  is  whether,  the  judgment 
debtor  having  become  the  executor  of  the  judgment  creditor, 
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the  judgment  thereby  became  extinguished  by  operation  of 
law.  The  true  rule  to  be  drawn  from  the  authorities  appears 
to  be,  that  where  a  debtor  becomes  the  executor  or  administrator 
of  his  creditor,  the  debt  is  presumed  to  be  paid  from  the  time 
of  its  maturity,  and  the  executor  or  administrator  is  chargeable 
with  the  amount  as  realized  assets,  and  when  there  is  an  official 
bond,  the  sureties  are  likewise  responsible.  That  parties  inter- 
ested in  the  administration,  such  as  creditors  and  distributees, 
not  having  assented  to  such  extinguishment,  are  not  bound  by 
such  rule  of  presumption,  but  may  elect  to  treat  the  debt  as 
unpaid,  if  not  actually  paid,  so  as  to  reach  any  securities  by  way 
of  mortgage,  pledge  or  lien  taken  by  the  creditor  for  its  pay- 
ment. So  the  executor  or  administrator  may  prevent  the  ex- 
tinguishment of  the  original  debt  by  treating  and  dealing  with' 
it  a£  an  outstanding  obligation,  as  by  transferring  it  to  creditors 
of  the  estate  as  assets  of  the  estate,  but  that  such  right  cannot 
be  exercised  as  against  sureties  to  the  obligation  of  the  debtor, 
who  are  discharged  if  their  principal,  uniting  the  character  of 
payer  and  payee,  thus  deals  with  their  obligation.  That  if  the 
executor  or  administrator  actually  treats  the  debt  as  paid,  and' 
accounts  for  it  as  such,  it  becomes  legally  extinguished  as  to 
such  executor  or  administrator  and  those  claiming  under  him, 
and  cannot  be  revived  by  any  act  of  the  executor  or  adminis- 
trator, such  sus  transferring  it  in  payment  of  debts  of  the  estate ; 
and  if  payment  is  accepted  by  the  distributees  on  such  account, 
they  too  are  precluded  from  setting  up  the  debt.  The  author- 
ities from  which  these  conclusions  are  deduced  are  the  fol- 
lowing: 

Griffin  V.  Bonhcmiy  9  Rich.  Eq.  77 :  This  was  a  case  between 
a  surviving  executor  and  the  representative  of  a  deceased  exec- 
utor. It  was  alleged  that  the  deceased  executor  was  a  debtor 
of  the  testator  when  the  executorship  was  cast  upon  him,  and 
that  he  had  not  paid  the  debt.  There  was  a  demand  that  the 
representative  of  the  deceased  executor  should  surrender  to  the 
surviving  executor  the  evidence  of  such  indebtedness,  as  of  a 
valid  obligation,  and  there  was  also  a  question  of  commissions 
for  the  amount  of  such  indebtedness,  that  depended  on  the 
question  whether  it  was  considered  as  paid.     It  was  held  that 
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the  debt  was  paid  under  the  operation  of  the  rule  laid  down  as 
follows :  "  Wherever  an  executor  or  administrator  is  indebted 
to  his  testator  or  intestate,  the  amount  for  which  he  is  indebted, 
and  then  due,  will  be  considered  cash  in  hand,  at  the  moment 
when  he  assumes  upon  himself  the  administration.  If  the  debt 
is  not  due  at  the  commencement  of  the  administration,  it  will 
be  cash  on  account  to  the  credit  of  the  estate  whenever  it  falls 
due  in  course  of  administration."  This  is  a  correct  statement 
of  the  rule  in  its  application  between  the  parties  then  before 
the  court,  namely,  an  executor  and  the  representative  of  a  de- 
ceased co-executor.  That  it  is  subject  to  limitations  and  excep- 
tions, when  considered  with  reference  to  other  parties  interested, 
appears  by  the  cases  which  will  be  hereafter  referred  to.  As 
this  statement  of  the  rule  takes  no  notice  of  any  limitations 
whatever,  it  must  be  considered  that  it  was  intended  to  be  laid 
down  with  strict  reference  to  the  case  in  hand.  In  that  case 
nothing  appears  to  have  been  done  by  the  deceased,  while  exec- 
utor, to  evince  an  intent  to  uphold  the  debt  as  existing,  as  such, 
and  accordingly  it  was  presumed  paid.  This  case  is  clear  au- 
thority that,  as  against  a  co-executor,  the  debt  is  presumed  paid 
by  the  fact  of  co-executorship  falling  on  a  debtor  to  the  testator. 
But  it  is  not  determined  by  whom  and  under  what  circum- 
stances such  presumption  may  be  rebutted,  nor  could  that  de- 
termination have  been  made,  for  no  facts  raising  such  a  question 
were  before  the  court. 

Schnell  V.  Schroder^  1  Bail.  324,  leaves  the  question  in  the 
same  situation  in  which  Griffin  v.  Bonham  left  it. 

Clowney  v.  Caihcart^  2  S.  C.  395 :  In  this  case  the  adminis- 
trator had  assigned  a  mortgage  made  by  himself  to  the  intes- 
tate, and  held  by  him  as  administrator,  to  a  creditor  of  his 
intestate,  as  an  asset  of  the  intestate's  estate,  and  it  was  now 
sought  to  foreclose  for  the  benefit  of  such  creditor.  It  was 
held  that  the  mortgage  was  not  extinguished  by  the  fact  that 
the  mortgagor  and  holder  of  the  land  became  the  administrator 
of  the  mortgagee,  but  that  the  transfer  was  effectual  in  vesting 
the  creditor  with  the  mortgage,  as  a  valid  security,  which  could 
be  enforced  against  the  lands  in  the  defendant's  hands.  The 
case  places  the  question  of  extinguishment,  as  affecting  the  ad- 
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minigtrator,  upon  his  intention  as  to  whether  the  debt  should 
sabsist  in  specie  or  be  considered  paid  by  conversion  into  real- 
ized assets.  It  is  consistent  with  the  idea  that  unless  the  intent 
of  the  administrator  is  made  apparent,  it  will  be  presumed,  as 
against  him,  that  he  intended  that  the  debt  should  be  deemed 
paid.  Under  this  view,  it  was  not  necessary  to  decide  that  the 
creditor,  as  such,  had  an  independent  right  to  treat  the  mortgage 
as  an  asset. 

Jacobs  V.  Woodstde,  6  S.  C.  490 :  The  action  was  against  the 
sureties  on  a  note  of  the  debtor,  who  had  been  made  adminis- 
trator of  his  creditor. 

It  was  held,  as  affecting  the  sureties  on  the  obligation  of 
the  debtor,  that  the  note  was  to  be  deemed  paid  by  the  fact 
that  the  administration  had  been  cast  upon  the  principal 
debtor.  It  did  not  appear  that  the  administrator  had  attempted 
to  uphold  the  debt  as  subsisting  security,  and,  if  he  had,  it  may 
be  doubtful  whether  he  could  have  done  so  without  affecting 
the  contract  of  the  sureties  in  a  manner  inconsistent  with  the 
nature  and  obligacy  of  that  contract,  and  tending  to  discharge 
their  liability. 

Ipswich  Mcmufactaring  Company  v.  Story^  6  Mete.  310  : 
In  this  case,  one  who  had  given  a  bond  and  mortgage  to  the 
deceased  became  his  administrator.  The  administrator  ac- 
counted for  the  amount  of  the  bond  as  so  much  cash  in  hand 
before  the  Probate  Court,  and  a  decree  of  distribution  was 
made.  Subsequently  the  administrator  assigned  the  bond  and 
mortgage  to  a  third  party.  It  was  held  that  the  bond  and 
mortgage  were  extinguished  by  the  fact  of  the  accounting  and 
decree  of  distribution,  that  being  the  act  of  the  administrator 
signifying  his  intention  to  regard  the  debt  as  paid. 

Shaw,  C.  J.,  holds,  when  a  debtor  becomes  the  executor  or 
administrator  of  his  creditor,  "  the  debt  becomes  prima  fade 
assets  in  the  hands  of  the  administrator  or  executor,  to  be  ac- 
counted for  and  adjusted  in  probate  account  as  assets  actually 
realized."  He  holds  that  in  such  cases  a  presumption  would 
arise  from  the  fact  of  taking  administration  that  the  adminis- 
trator intended  to  regard  the  debt  as  paid,  and  that  such  pre- 
sumption is  strengthened  by  the  fact  that  the  administrator 
Vol.  L— 6 
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actually  acconnted  for  sncli  debt  as  cash.  He  says :  '^  Perhaps 
the  mere  fact  that  one  had  accepted  letters  of  administration 
would  not  so  far  be  regarded  as  payment  or  extinguishment  of 
his  debt  due  to  the  intestate  as  to  bar  an  action  to  be  subse- 
quently brought  by  an  administrator  de  bonis  nonP 

The  same  Judge  says,  in  speaking  of  the  case  of  an  executor 
or  administrator  dying  or  being  removed  without  actual  pay- 
ment or  distribution  made :  "  Perhaps,  in  such  case,  if  the  exec- 
utor or  administrator  was  to  die,  or  be  removed  before  any 
decree  of  distribution  or  satisfaction  of  such  decree,  and  it 
should  turn  out  that  he  had  no  means  to  pay  and  satisfy  the 
amount  due  in  his  administration  account,  it  might  be  held,  in 
equity,  in  favor  of  the  sureties  on  his  administration  bond  that 
the  mortgage  given  to  secure  the  same  debt  should  not  be 
deemed  to  be  discharged ;  but  when  the  debt  has  been  in  fact 
credited,  and  a  decree  of  distribution  made  and  satisfied,  and 
the  sureties  in  the  administration  bond  exonerated  from  all  re- 
sponsibility, and  no  such  change  of  administration,  the  mort- 
gage debt  must  be  deemed  satisfied  and  discharged  as  against 
all  persons  claiming  upon  the  mortgage  under  such  administra- 
tion." This  intimates  that  the  doctrine  may  be  extended  to 
afford  protection  to  the  sureties  on  the  administrator's  bond, 
which  could,  of  course,  only  be  accomplished,  as  is  said,  through 
the  intervention  of  equity. 

Stevens  v.  Oaylord^  11  Mass.  255 :  It  was  held,  also,  in  this 
case,  which  was  a  demand  made  by  the  administrator  of  the 
creditor,  appointed  in  Massachusetts,  that  the  debtor,  having 
been  appointed  administrator  of  the  creditor  in  Connecticut, 
where  such  intestate  had  assets,  and  having,  in  that  State,  ac- 
counted for  the  amount  of  the  debt  as  cash  in  his  inventory,  the 
Massachusetts  administrator  could  not  enforce  the  debt,  it  being 
considered  as  extinguished.  The  administrators  in  the  two 
States  having,  in  a  certain  sense,  co-ordinate  powers  as  between 
them,  on  the  principle  of  comity,  the  presumption  of  payment 
was  applicable,  conformably  to  the  principle  on  which  Griffin 
V.  Bonham  depended. 

Winship  V.  BiisSj  12  Mass.  198 :  This  case  contains  discus- 
sions as  to  the  rule  under  consideration  tending  to  confine  the 
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idea  of  extingaishinent  within  narrow  limits,  but  decided  nothing 
material  to  the  present  question. 

Kinery  v.  Ensign^  18  Mass.  232 :  It  was  held  in  this  case 
that  the  mortgage  was  not  extinguished  by  the  fact  that  the 
mortgagor  had  become  administrator  for  the  mortgagee,  and 
had  accoimted  for  the  mortgage  debt  as  cash  in  his  administra- 
tion accounts.  The  administrator  was  permitted  to  set  up  the 
mortgage  for  the  purpose  of  exercising,  in  behalf  of  the  estate, 
the  power  of  redeeming  from  a  prior  mortgage.  This  case 
holds  distinctly  that  the  rule  holding  a  debt  due  from  the  ad- 
ministrator to  the  estate  as  assets  is  a  mere  rule  of  convenience 
that  should  not  be  allowed  to  work  prejudicially  to  those  bene- 
ficially interested. 

Chief  Justice  Shaw  says  of  this  case,  in  Ipswich  Mcmufac- 
luring  Company  v.  Story ^  that  the  case  just  cited  was  decided 
distinctly  on  the  ground  that,  although  it  might  be  the  right  of 
the  creditors  and  the  heirs  of  the  mortgagee  to  require  the  ad- 
ministrator to  account  for  his  own  debt  secured  by  mortgage  as 
assets,  and  to  credit  it  in  his  administration  account,  yet  that 
they  were  not  bound  to  do  it. 

It  is  thus  seen  that  all  the  essential  features  of  the  rule 
stated  above  have  received  judicial  sanction  of  the  highest  re- 
spectability. It  will  be  observed  that  there  is  some  uncertainty 
in  the  language  of  the  cases,  as  to  whether  the  original  debt  of 
the  administrator  may  be  treated  as  so  far  existing  after  the 
debtor  has  become  the  administrator  of  the  creditor,  and  such 
administration  has  terminated,  that  an  action  may  be  brought 
upon  it  by  parties  interested  in  the  estate  for  other  purposes 
than  upholding  a  security  given  for  such  debt. 

This  question  is  of  no  great  importance  as  it  regards  the 
administrator  himself,  for  his  estate  can  be  pursued  without  re- 
sorting to  such  obKgation  as  the  foundation  of  the  proceeding ; 
nor  can  it  be  made  available  as  against  personal  securities  for 
the  debt,  as  we  have  seen.  But  the  cases  fully  support  the  idea 
that  if  any  mortgage,  lien  or  collateral  security  is  held  for  the 
debt,  it  may  be  pursued  and  made  available  in  behalf  of  those 
interested  in  the  estate.  What  may  be  the  rule  where  the  ad- 
ministrator is  jointly  indebted  with  another  need  not  be  consid- 
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ered  here.  The  foregoing  view  is  important  to  the  present  case. 
The  judgment  in  favor  of  the  original  testator,  W.  Jacobs,  and 
against  E.  O.  Jacobs,  was  a  seenrity  of  this  class ;  and  whatever 
lien  it  possessed  was  a  security  for  its  discharge.  E.  O.  Jacobs, 
the  judgment  debtor,  becoming  the  executor,  as  against  those 
beneficiallj  interested,  he  could  only  discharge  the  lien  of  the 
judgment  by  actual  payment.  In  fact,  it  does  not  appear  that 
he  ever  treated  the  judgment  as  paid  by  retaining  it  as  cash. 
The  defendant,  as  administrator  of  W.  Jacobs,  transferred  the 
judgment  to  the  plaintiff,  in  trust  for  the  parties  entitled  to  a 
distributive  portion  of  the  estate  shortly  after  the  death  of  E.  O. 
Jacobs.  Subsequently  the  defendant  became  administrator  de 
lofiis  71  (m  of  E.  O.  Jacobs,  and  in  that  character  seeks  to  pre- 
vent the  judgment  from  being  available  in  the  hands  of  the 
plaintiff.  It  is  clear  that  the  trustees,  standing  in  the  right  of 
distributees,  who  had  the  right  to  subject  the  judgment  consid- 
ered as  a  security  to  the  uses  of  the  administration,  had  a  right 
to  receive  from  defendant  the  judgment  as  a  distributable  por- 
tion of  the  estate.  The  defendant  recognized  the  right  and 
actually  transferred  the  judgment.  He  cannot  now,  in  the 
character  of  administrator  of  E.  O.  Jacobs,  defeat  that  right,  for 
that  would  be  to  enable  the  representative  of  E.  O.  Jacobs  to 
take  advantage  of  his  intestate's  wrong.  Nor  if  the  defendant 
is  in  possession  of  the  land  bound  by  the  judgment,  as  is  inti- 
mated but  not  established  to  be  the  fact,  can  he  defeat  the 
rights  of  the  plaintiff.  If  he  held  the  land  at  the  time  he  trans- 
ferred the  judgment,  his  act  setting  it  up  by  transfer  was  sup- 
ported by  the  fact  tliat,  having  the  land,  he  had  full  right  to  do 
so.  If  he  purchased  the  land  subsequently,  he  purchased  with  no- 
tice ;  and,  if  with  the  intention  of  denying  the  judgment,  it  mnst 
be  presumed  that  his  intention  was  to  take  advantage  of  his  own 
wrong.  In  any  case  supposable,  the  defendant  is  destitute  of 
ground  for  the  exercising  the  right  he  claims  to  prevent  the 
execution  of  the  judgment. 

The  appeal  must  be  dismissed  and  the  order  appealed  from 
affirmed. 

McIvEB,  A.  J.,  and  Haskeli.,  A.  J.,  concurred. 


FREAR  T.  WILLIAMS.  85 

Appointment  of  debtor  as  exeentor.— In  Marvin  ▼.  Stone.  3  Cowen,  781, 
two  executors  assigned  a  judgment  recovered  by  their  testator  against  a  third 
executor,  with  themselves,  covenanting  that  a  certain  amount  was  due  and 
unpaid  thereon.  It  was  held,  that  the  covenant  was  broken  eo  imtanti  that 
it  was  made:  that  the  appointment  of  the  judgment  debtor  as  executor, 
coupled  with  his  acceptance  of  the  office,  extinguished  the  judgment ;  and 
even  if  the  debt  should  be  viewed  as  assets  in  favor  of  creditors,  still  it  could 
not  be  assets  in  the  hands  of  the  executor  until  it  ceased  to  be  a  debt  due  to 
him,  and  had,  either  in  fact  or  in  judgment  of  law,  been  paid  to  and  received 
bjhinL 

At  law,  the  appointment  of  a  debtor  as  executor  to  his  creditor  works  a 
discharge  of  the  debt,  because  he  can  not  bring  an  action  against  himself  to 
recover  it,  and  this  condition  of  affairs  is  the  result  of  the  creditor's  volun- 
tary act  But,  in  equity,  the  debt  is  held  to  still  subsist  as  assets  for  the  benefit 
of  deceased's  creditors. 

In  addition  to  the  authorities  cited  in  the  foregoing  case,  the  following 
sustain  the  proposition  just  stated:  Griffith  v.  Chew,  8  Serg.  &  R  17 ;  Pusey 
V.  Clemson,  9  Serg.  &  R  204 ;  Uark's  Appeal,  2  Watts,  405 ;  Fishel  v.  Fishel, 
7  Watts,  44 ;  Eichelberger  v.  Morris,  6  Watts,  42  ;  Piper's  Estate.  15  Pa.  St. 
533 ;  Leland  v.  Felton,  1  Allen,  531 ;  Chapin  v.  Waters.  110  Mass.  195 ;  Wil- 
liams V.  Morehouse,  9  Conn.  470 ;  Childress  v.  Childress,  8  Ala.  754 ;  Duffer 
V.  Buchanan.  8  Ahi.  27;  Potter  v.  Titcomb,  7  Me.  802 ;  Farys  v.  Farys,  1 
Harper  8.  C.  Ch.  261;  Decker  v.  Miller,  2  Paige,  149;  Fmch  v.  Houghton, 
19  Wis.  149, 157. 

The  extinguishment  of  the  debt  has  been  adjudged  where  the  testator  ap- 
pointed as  his  executrix  a  penon  against  whom  he  had  previously  recovered 
judgment  in  the  capacity  of  administrator  for  another's  estate.  Thomas  v. 
Thompson,  2  Johns.  471. 


E.  EL  FuEAB  V8.  J.  A.  Williams. 

[7  Baxter,  650.] 

Revocatiox  of  will. — ^Burden  of  pboof  of  msANrry. 

The  testator  signed  his  surname  to  the  will  in  the  presence  of  two  witnesses,  his 
given  name  having  been  previously  written  in  by  the  draftsman.  Subsequently 
noticing  he  had  only  signed  a  part  of  his  name  he  called  in  two  other  witnesses, 
had  his  former  signature  erased,  and  re-executed  the  will ;  A^/d,  these  facts  did 
not  show  any  revocation  of  the  instrument. 

Where  the  formal  execution  of  the  will  is  proved  by  two  subscribing  witnesses, 


86  AMERICAN  PROBATE  REPORTS. 

the  presumption  of  sanity  arises  and  the  onus  of  establishing  insanity  is  thrown 
on  the  contestants. 
The  sanity  of  the  testator  may  be  established  by  witnesses  other  than  the  sub- 
scribing witnesses. 

Appeal  from  the  Circuit  Court 

J.  W.  Harris^  for  plaintiff. 

H,  CI  Mooreman,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court.  This 
is  an  issue  made  up  in  the  Circuit  Court  of  Fayette  county, 
to  try  the  question  whether  a  paper  propounded  as  the 
will  of  J.  T.  Williams  was  his  will  or  not?  The  paper  was 
propounded  by  J.  A.  Williams,  named  as  executor,  and  its 
validity,  as  the  will  of  J.  T.  Williams,  was  contested  by  E.  H. 
Frear  and  Bebecca  Polk,  his  nephew  and  niece.  The  paper  was 
set  up  as  the  will  of  the  testator  by  the  verdict  of  the  jury, 
and  the  judgment  of  the  court,  and  it  is  here  by  appeal  of  the 
contestants. 

The  validity  of  the  paper  as  a  will  to  convey  lands  was 
contested  on  these  grounds :  First,  because  there  was  not  a  due 
and  proper  execution  of  it;  second,  for  want  of  capacity  in  the 
testator;  and  third,  because  procured  to  be  executed  under 
improper  and  undue  influence. 

1st.  As  to  its  proper  execution.  As  the  will  devised  lands, 
it  was  essential  that  it  should  be  subscribed  by  two  witnesses  at 
least.  Code,  sec.  2162.  The  paper,  as  offered  on  the  issue,  was 
subscribed  by  four  witnesses,  all  of  whom  testified  that  it  was 
signed  by  the  testator  in  their  presence,  and  subscribed  by  them 
as  witnesses  at  his  request,  and  three  of  them  prove  affirma- 
tively and  directly  that  the  testator  was  of  sound  and  disposing 
mind  and  memory.  The  fourth  declined  to  express  an  opinion 
as  to  his  testamentary  capacity,  because  he  did  not  profess  to 
know  how  much  mental  capacity  a  testator  should  have  to  make 
him  capable  of  making  a  valid  will,  but  he  proceeded  to  state 
such  facts  as  clearly  showed  that  the  testator  was  of  sound  mind 
and  disposing  memory.  Yet  on  these  facts  the  witness  declined 
to  express  an  opinion  for  the  reason  already  stated. 
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The  question  as  to  the  due  execution  of  the  will  is  raised 
upon  the  following  facts,  which  were  proven  by  the  subscribing 
witnesses : 

It  appears  that  the  will  was  prepared  on  the  morning  of 
February  16,  1870,  and  in  the  evening  of  that  day  testator  sent 
for  two  neighbors,  viz :  R.  J.  Hart  and  W.  H.  Jamison,  and  in 
their  presence  signed  his  surname,  Williams,  to  the  will  imme- 
diately after  his  given  name,  Jefferson  T.,  which  had  been 
written  by  the  draftsman  in  inserting  his  name  in  the  attesting 
clause.  The  two  witnesses  subscribed  the  attesting  clause  at 
his  request.  Upon  looking  at  the  paper  two  days  afterwards, 
and  observing  that  he  had  only  signed  his  surname,  and  being 
doubtful  whether  that  was  a  due  execution  of  the  paper,  testator 
sent  for  two  other  neighbors,  and  stating  to  them  the  fact 
that  he  had  not  signed  his  full  name,  he  requested  one  of  them 
to  take  his  knife  and  erase  his  name  "  Williams,"  as  signed  by 
him,  in  order  that  he  might  remove  all  doubt  by  signing  his 
fall  name.  The  name  was  erased,  as  requested,  and  then  he 
signed  his  f  uU  name  over  the  erased  name,  and  at  his  request, 
and  in  his  presence,  the  other  two  neighbors,  viz :  J.  A.  Lips- 
comb and  D.  J.  Armour,  subscribed  their  names  under  the 
names  of  Hart  and  Jamison  as  attesting  witnesses. 

It  18  argued  now  that  the  erasure  of  the  surname  of  the  tes- 
tator was  a  revocation  of  the  will  executed  on  the  16th  of 
February,  and  his  signing  of  it  on  the  18th,  and  its  attestation 
by  two  witnesses,  was  a  republication  of  his  will,  and,  conse- 
quently, as  the  two  first  witnesses  were  not  present  at  the  re- 
publication, the  will,  in  fact,  was  only  attested  by  the  two  last 
witnesses,  Lipscomb  and  Armour.  And  as  Armour  declined  to 
express  the  opinion  that  testator  was  of  sound  and  disposing 
mind  and  memory,  therefore  the  will  was  only  proven  by  one 
of  the  subscribing  witnesses. 

The  first  answer  to  this  position  is,  that  the  erasure  of  the 
name  "  Williams "  was  not  a  revocation,  in  fact  or  in  law,  of 
his  will.  Whether  the  erasure  of  the  name  was  a  revocation 
of  the  wiU  depends  entirely  upon  the  intention  with  which  it 
was  done.      The  burning,   cancelling,   tearing,   or  otherwise 
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deetrojing  a  will  will  not  constitute  a  valid  revocation,  nnleas 
done  with  the  intent  to  revoke.   1  Bedf.  on  Wills,  304. 

In  Bethel  v.  Moorey  2  Dev.  &  Batt.  316,  Chief  Justioe 
Baffin  said:  "It  may  be  admitted  that  the  slightest  act  of 
cancellation,  with  intent  to  revoke  absolutely,  although  such 
intent  continue  only  for  a  moment,  is  a  total  and  perpetual 
revocation,  and  the  paper  can  only  be  set  up  as  a  new  i;vilL 
But  that  is  founded  on  the  intent.  Without  such  intention  no 
such  effect  can  follow,  for  the  purpose  of  the  mind  gives  the 
character  to  the  act.  When,  therefore,  there  appears  what  may 
be  called  a  cancellation,  it  becomes  necessary  to  look  to  the 
extent  of  it,  at  all  the  conduct  of  the  testator,  at  what  he  pro- 
fessed doing  at  the  time,  and  what  he  did  afterwards,  to  satisfy 
the  mind  whether  that  was  meant,  in  fact,  as  a  cancelling,  and 
was  to  operate  as  a  revocation  immediately  and  absolutely,  or 
only  conditionally,  upon  the  contemplation  of  something  else 
tlien  in  view ;  for,  although  every  act  of  cancelling  inij>orts 
prima  facie  that  it  is  done,  yet  it  is  but  a  presumption  which 
may  be  repelled  by  accompanying  circumstances." 

This  wo  adopt  as  a  clear  and  satisfactory  exposition  of  the 
law,  and  it  is  conclusive  as  to  the  present  question.  The  testar 
tor  had  no  purpose  to  revoke  his  will,  but  his  whole  object  was 
to  place  the  validity  of  its  due  execution  beyond  all  doubt. 
He  intended  to  make  it  dear  that  his  will  was  properly  exe- 
cuted, and  to  affect  this  end  he  called  in  two  other  witnesses, 
and  called  their  special  attention  to  the  object  he  had  in  viei;v. 
He  did  not  mean  that  he  had  not,  in  fact,  signed  his  will,  and 
called  the  two  first  witnesses  to  attest  his  testamentary  act,  but 
for  fear  his  signature  was  defective,  he  re-affirms  what  he  did 
in  their  presence,  and  calls  two  others  to  attest  a  more  formal 
signature. 

It  follows  that  there  were  four  subscribing  witnesses  to  the 
execution  of  the  will,  and  that  as  all  of  them  were  clear  and 
explicit  as  to  all  the  facts  necessary  to  constitute  its  due  exe- 
cution, so  far  as  it  was  incumbent  on  the  executor  to  prove  its 
due  execution  in  the  first  instance ;  and,  as  three  out  of  the 
four  proved,  in  addition,  the  testamentary  capacity  of  the  tes- 
tator in  direct  and  express  terms,  the  objection  taken  by  the 
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contestants  would  be  untenable,  even  if  the  f  onrth  witness  had 
not  shown  by  his  testimony  that  testator  had  testamentary 
capacity,  although  the  witness  declined  to  express  an  opinion  to 
that  effect.  There  was,  therefore,  no  error  in  the  ruling  of  the 
court  as  to  the  erasure  of  the  name  of  "  Williams  "  not  being 
a  revocation,  and  in  allowing  the  four  witnesses  to  testify  as 
subscribing  witnesses. 

But  if  it  were  conceded  that  the  erasure  of  the  name  was  a 
revocation,  and  that  the  re-signing  and  re-altering  of  the  will 
constituted  a  re-publication  of  it  as  a  new  will,  the  proof  of  the 
fact  of  execution  was  sufficient  to  throw  the  burden  of  proving 
the  incapacity  of  the  testator  upon  the  contestants. 

Although  there  seems  to  be  much  conflict  in  the  several 
States  on  this  question,  it  is  settled  in  this  State,  that  under  our 
statute,  when  the  validity  of  a  wiU  is  contested  on  the  ground  of 
insanity  of  the  testator,  the  executor  is  only  required  to  prove 
the  fact  of  the  formal  execution  by  two  subscribing  witnesses ; 
the  law  then  raises  the  presumption  of  sanity,  and  the  burden 
of  overturning  this  presumption  is  cast  upon  the  contestants. 
This  rule  rests  upon  the  principle  that  every  man  is  presumed 
to  be  sane,  and  when  insanity  is  alleged,  it  devolves  upon  the 
party  alleging  it  to  overturn  the  presumption  arising  from  the 
fact  of  execution. 

It  results,  that  even  if  the  subscribing  witnesses  should  fail 
to  prove  the  testamentary  capacity  of  the  testator,  the  executor 
would  not  be  precluded  from  establishing  his  sanity  by  other 
testimony. 

There  was,  therefore,  no  error  in  allowing  the  will  to  be 
read  to  the  jury  after  proof  by  the  subscribing  witnesses  of  the 
execution  of  the  will,  without  proving  the  soundness  of  mind 
of  the  testator  by  them. 

2d.  The  questions  as  to  the  testamentary  capacity  of  the 
testator,  and  as  to  the  procurement  of  the  will  by  undue  influ- 
ence, were  submitted  to  the  jury  upon  the  proof,  and  found  in 
favor  of  the  executor. 

A  careful  examination  of  the  evidence  on  both  questions 
satisfies  us  that  the  finding  of  the  jury  was  well  sustained  by 
the  proof. 
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3d.  A  number  of  exceptions  are  taken  to  the  charge  of  the 
conrt,  but  it  seems  to  ns  to  be  full  and  accurate  on  all  the  ques- 
tions raised  by  the  evidence.  If  the  court  was  not  sufficiently 
explicit  on  any  of  the  various  points  involved,  it  was  the  duty 
of  the  parties  excepting  to  have  called  for  further  and  more 
explicit  instructions.  This  was  not  done,  and  we  cannot  hold 
that  there  was  any  error  unless  it  appeared  that  further  instruc- 
tions were  called  for  and  refused. 

We  are  of  opinion  that,  upon  the  facts  and  the  law,  the  case 
was  fairly  tried,  and  its  merits  reached  by  the  verdict  and  the 


Matter  of  the  Will  of  Lawrence  Convey. 

[62  Iowa,  197.] 

Subscribing  in  wttnesses'  presence. — ^Proof  of  sionatubb. — 

Undue  influence. 

The  word  onus,  though  Latin,  has  been  incorporated  into  the  English  language, 

and  its  use  in  an  instruction  is  not  error. 
It  is  not  essential  that  the  witnesses  to  a  will  should  see  the  testator  subscribe 

the  instrument ;  that  he  acknowledges  or  adopts  the  signature  in  their  presence 

is  sufficient. 
The  fact  of  signature,  or  the  formal  execution  of  a  will,  as  distinguished  from  its 
.    acknowledgment  or  adoption,  may  be  shown  by  testimony  other  than  that  of 

the  subscribing  witnesses. 
Instructions  as  to  the  competency  of  the  testator,  and  proof  of  undue  influence, 

considered  and  approved. 

This  was  a  proceeding  for  the  probate  of  a  will.  Lincoln 
Convey,  son  of  the  decedent,  contested  the  sufficiency  of  the 
will,  on  the  ground  that  the  instrument  was  not  executed  by 
Lawrence  Convey ;  that  he  was  of  unsound  mind,  was  under  the 
influence  of  intoxicating  liquors,  and  his  signature  was  procured 
through  duress  and  undue  influence.     The  cause  was  tried  to  a 
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jury,  and  a  verdict  found  against  the  contestant,  and  the  will 
was  admitted  to  probate.    The  contestant  appeals. 

MacJceyj  Harned  <k  Fonda^  for  appellant. 

Woodin  cfe  McJunkin  and  Sampson  <&  Browriy  for  ap- 
pellee. 

Beck,  Ch.  J.  I.  The  will  in  question  disposes  of  all  the 
property  of  the  decedent,  without  making  any  provision  for  the 
contestant,  a  minor  son,  further  than  it  bequeaths  him  a  silver 
watch,  or,  in  case  of  its  loss,  thirty  dollars.  The  other  benefi- 
ciaries of  the  will  were  other  children  and  the  mother  of  the 
deceased.  There  was  evidence  tending  to  show  that  the  de- 
ceased, at  the  time  the  will  was  alleged  to  have  been  executed, 
was  of  unsound  mind,  that  he  was  in  the  last  stage  of  consump- 
tion, and  was  under  the  influence  of  intoxicating  liquors,  which 
he  used  as  a  remedy,  or  rather  as  a  stimulant  to  prolong  his  life. 
The  witnesses  to  the  will  were  not  present  when  the  testator 
Bubscribed  the  instrument. 

II.  Upon  the  issue  involving  the  fact  of  the  due  execution 
of  the  will,  the  court  gave  the  jury  the  following  instructions : 

^^  2.  In  this  State,  it  is  provided  by  statute  that  any  person 
of  full  age  and  sound  mind  may  execute  a  will,  which,  to  be 
vaKd,  must  be  in  writing,  witnessed  by  two  competent  witnesses, 
and  signed  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  express  direction. 

"  3-  It,  therefore,  devolves  upon  the  proponent  (that  is,  the 
party  seeking  to  have  the  will  established)  to  show  by  the  evi- 
dence that,  at  the  time  of  the  execution  of  the  will  or  instrument 
in  question,  the  testator,  Lawrence  Convey,  was  of  sound  mind ; 
that  he  signed  said  instrument  as,  and  for,  his  last  will,  and  that 
such  will  was  witnessed  by  two  competent  witnesses. 

"4.  While  the  onita  of  showing  a  compliance  with  the  stat- 
ute, as  above  explained,  devolves  upon  the  party  seeking  to 
establish  the  will,  yet  the  formal  execution  may  be  shown  by 
persons  other  than  the  subscribing  witnesses,  or  may  be  inferred 
from  circumstances,  as  well  as  established  by  the  direct  and 
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positive  testimony  of  the  attesting  witnesses,  and  it  is  sufficient 
if  the  statute  was  substantially  complied  with. 

"  5.  The  statute  does  not  require  that  the  subscribing  wit- 
nesses sh:ill  see  the  testator  write  his  name  to  the  will,  but  it  iB 
sufficient  if  he  did  in  fact  sign  the  will,  provided  he  afterwards 
acknowledged  it  as  his  will,  and  requested  them  to  sign  as  ^t- 
nesses. 

"  6.  The  attestation  clause  to  the  will  is  as  follows : 

^^ '  The  said  will  was  signed,  and,  at  the  request  of  the  testa- 
tor, we  signed  the  same  as  witnesses,  in  his  presence  and  in  the 
presence  of  each  other.' 

"  Now,  if  you  find  from  the  evidence  that  this  attestation 
clause  was  read  in  the  presence  of  the  testator  and  the  witnesses 
'at  the  time  they  signed  the  same,  and  was  understood  by  the 
testator,  this  is  sufficient  presumptive  proof,  not  only  of  publica- 
tion, but  also  that  the  witnesses  signed  at  his  request." 

These  instructions  are  made  the  subject  of  objections,  which 
we  will  proceed  to  consider. 

III.  It  is  first  insisted  that  the  use  of  the  word  onus  in  the 
fourth  instruction  is  erroneous,  because  it  is  not  known  to  our 
language,  and,  therefore,  it  is  to  be  presumed,  that  it  was  not 
understood  by  the  jurors.  The  objection  is  answered  by  the 
consideration,  that  the  word,  though  Latin,  is  incorporated  into 
our  language. 

IV.  The  other  objections  to  the  instruction  may  be  answered 
together.  The  statute  does  not  require  that  the  witnesses  shall 
see  the  testator  subscribe  the  will.  Code,  section  2326.  If  the 
signature  be  adopted  or  acknowledged  in  the  presence  of  the 
witness,  it  is  sufficient.  IlaU  v.  IlaU^  17  Pick.  373 ;  Deteej/  v. 
Deioey^  1  Mete.  349 ;  Buffer  v.  Benson^  1  Barb.  526 ;  Denton  v. 
Frahklin^  9  B.  Mon.  28. 

y.  The  fourth  instruction  is  assailed  on  the  ground  that  it 
holds  the  formal  execution  of  the  will,  the  subscribing  thereof, 
may  be  shown  by  testimony  other  than  that  of  the  subscribing 
witnesses.  This  instruction,  considered  in  connection  with  the 
fifth  and  sixth,  is  evidently  not  intended  to  express  the  thought 
that  the  testimony  of  the  subscribing  witnesses  may  be  dispensed 
with,  or  that  the  will  may  be  proved  without  calling  thenu     It 
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expresses  the  idea  that  the  fact  of  the  testator  subscribing  the 
will,  the  formal  execution,  may  be  shown  by  testimony  other 
than  that  of  the  subscribing  witnesses.  Such  evidence,  how- 
ever, will  not,  under  the  instructions,  dispense  with  the  neces- 
sity of  proof  that  the  signature  was  adopted  or  acknowledged 
by  the  testator  in  the  presence  of  the  witnesses.  We  think  this 
is  the  obvious  meaning  of  the  instructions,  taken  together. 

This  view  of  the  import  of  the  instructions  is  confirmed  by 
reference  to  the  testimony.  Both  of  the  witnesses  were  exam- 
ined upon  the  trial,  one  called  by  plaintiff  and  the  other  by  de- 
fendant. Neither  was  present  when  the  testator  signed  the 
wilL  They  were  with  him  just  before  the  will  was  written, 
and  were  asked  to  retire  while  the  scrivener  was  engaged  in  its 
preparation.  After  it  was  completed  and  signed,  they  were  re- 
quested to  return  to  the  room.  One  of  the  witnesses  testifies 
that  the  attestation  clause  set  put  in  the  sixth  instruction  was 
read  to  the  vntnesses,  and  they  were  asked  by  the  testator  to 
subscribe  their  names  thereto  as  witnesses,  which  was  done  in 
his  presence,  and  in  the  presence  of  each  other.  The  other 
witness,  who  was  called  by  the  contestant,  testifies  as  follows : 
"The  door  being  opened,  Mr.  Convey  said :  *  You  can  come  in 
now.'  We  went  in.  He  said :  ^  I  have  remembered  you  in  my 
will.'  I  did  not  know  what  he  meant.  Mr.  Brown  (the  scriv- 
ener) says  :  *  I  will  read  what  I  have  written  by  the  request  of 
the  testator,  etc.,'  and  then  took  his  finger  or  pen,  and  says : 
*  You  can  write  your  name  right  there,'  and  I  done  it.  I  did 
not  see  any  signature  there.  Mr.  Convey  did  not  ask  me  to 
sign  it,  nor  did  he  say  it  was  his  will.  I  did  not  see  Mr. 
Wright,  the  other  witness,  sign  his  name."  Mr.  Brown,  the 
scrivener,  testified  that  he  wrote  the  vrill  after  the  witnesses  had 
retired,  and  it  was  signed  by  the  testator  before  the  witnesses 
returned  to  the  room. 

In  view  of  this  testimony,  it  clearly  appears  that  the  pur- 
pose of  the  fourth  instruction  was  to  present  a  rule  under  which 
the  jury  were  to  determine  the  question  whether  the  testator 
signed  his  name  to  the  will,  and  that  it  does  not  refer  to  the  at- 
testation of  the  will  by  the  witnesses. 

VI.  The  court  directed  the  jury  that,  to  sustain  the  will, 
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they  must  find  the  testator  possessed  of  a  sonnd  mind ;  that  he 
was  in  possession  of  his  mental  faculties,  so  as  to  comprehend 
the  effect  and  nature  of  the  transaction,  and  was  able  to  maJce 
a  disposition  of  his  property  with  understanding  and  reason. 
That  if  he  was  of  weak  mind  or  unwise,  but  possessed  of  his 
reason ;  or  if  he  was  under  the  influence  of  intoxicating  liquors, 
yet  capable  of  exercising  judgment,  reason,  and  deliberation, 
and  of  weighing,  to  a  reasonable  degree,  the  consequences  of 
his  will,  and  its  effect  upon  his  estate  and  family,  he  was  com- 
petent to  execute  it.  The  jury  were  further  directed  that  they 
should  consider  the  provisions  of  the  will,  together  with  the 
mental  capacity  of  the  testator,  in  determining  whether  undue 
influence  was  exercised  towards  him. 

We  think  the  instructions  are  correct.  We  have  carefully 
compared  them  with  instructions  approved  by  this  court  in 
Bates  V.  BateSj  27  Iowa,  110,  and  we  can  discover  no  difference 
in  the  effect  and  substance  of  the  rules  announced  therein,  and 
those  contained  in  the  instructions  under  consideration.  We, 
therefore,  regard  them  as  correct.  Instructions  asked  by  the 
contestant,  in  conflict  with  those  given,  were  rightly  refused. 

VII.  Instructions  were  given  the  jury,  intended  to  guide 
them  in  determining  whether  there  was  undue  influence  exerted 
upon  the  testator,  and  the  will  was  the  result  thereof.  The  con- 
testant's counsel  insist  that  these  instructions  are  erroneous.  We 
are  relieved  of  the  duty  of  considering  them,  in  view  of  the 
fact  that  there  is  entire  absence  of  evidence  tending  to  establish 
such  undue  influence. 

The  evidence  which  the  contestant  claims  most  strongly 
tends  to  show  the  exercise  of  undue  influence  is  the  declaration 
made  by  the  testator  some  time  before  the  wiQ  was  executed, 
to  the  effect  "  that  some  of  his  friends  had  advised  him  to  cut 
Lincoln  (the  contestant)  out,  and  that  he  did  not  think  he  ought 
to  do  it."  All  that  this  testimony  tends  to  establish  is,  that  the 
testator  was  advised  to  execute  the  will.  But  this  does  not  tend 
to  show  undue  influence,  nor  can  it  be  presumed  to  have  been 
exercised  from  the  fact  that  advice  was  given.  We  think, 
therefore,  that  the  instruction  could  have  wrought  no  possible 
prejudice. 
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Vin.  The  contestant  insists  that  the  verdict  is  against  the 
weight  of  the  testimony.  If  this  be  admitted,  it  will  not  an- 
thorize  xls  to  interfere  in  the  case.  There  mnst  be  such  absence 
of  proof  to  support  the  verdict  as  to  authorize  the  conclusion 
that  it  was  not  the  result  of  an  honest  and  intelligent  exercise 
of  judgment  on  the  part  of  the  jury.  There  is  no  ground  for 
snch  a  conclusion. 

In  our  opinion,  the  judgment  of  the  Circuit  Court  ought 
to  be  affirmed. 


See  Matter  of  Hulse,  tn/ra  /  Greenwood  v.  Cline;  infra. 


Stewart  vb.  Habriman. 

[56  New  Hampshire.  26.] 

Re-examination  or  pkobate. — Competency  of  executob  and 

OTHEBS  AS  SUBSGBIBINO  WriNESSES. 

The  provbton  of  General  Statutes,  chap.  175,  sec.  7,  that  *'  any  party  interested 
may  have  the  probate  of  any  will  which  has  been  proved  without  notice  re- 
examined, and  the  will  proved  in  solemn  form  before  the  Court  of  Probate  at 
any  time  within  one  year  of  such  probate,  if  no  appeal  from  such  probate  has 
been  prosecuted  before  the  Supreme  Court,"  means  ihat  the  proceedings  for 
re-eiamination  must  be  commenced  within  one  year,  but  it  does  not  require 
their  entire  completion  within  that  time. 

An  executor  and  his  wife  are  competent  attesting  witnesses,  unless  he  takes  some 
beneficial  interest  under  the  will,  but  his  fees  and  commissions  are  not  such 
interests  as  to  disqualify  either  of  theili. 

Fbom  Merrimack  Probate  Court. 

Francis  Davis  died  on  August  3,  1872,  and  his  will  was 
proved  in  common  form  on  August  27, 1872.  On  August  9, 
1873,  Judith  H.  Stewart,  testator's  only  child  and  heir  at  law, 
filed  a  petition  for  probate  of  the  will  in  solemn  form.  A  cita- 
tion was  thereupon  issued  on  August  12, 1873,  returnable  on  the 
fourth  Tuesday  of  September  the  same  year. 
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On  the  hearing,  the  execntor's  counsel  objected  that  the 
present  proceeding  could  not  be  entertained,  as  more  than  a 
year  had  elapsed  since  the  probate  in  common  form.  The 
executor's  wife  was  one  of  the  three  attesting  witnesses. 

Ha/wthome  cfe  Oreene^  MugriAge^  and  Tappom^  for  the 
appellant. 

Eastmcmj  Page  cfe  AXbin^  and  Sa/rgent  dk  Chasej  for  the 
appellee. 

Gushing,  C.  J.  It  is  contended  by  the  appellee,  that  the 
change  in  the  words  of  the  statute  of  1822  by  the  Revised 
Statutes  of  1842,  has  changed  the  construction,  so  that  now  the 
whole  proceedings,  on  the  petition  to  prove  in  solemn  form, 
must  be  completed  within  one  year  from  the  date  of  the  proof 
in  common  form. 

This  construction  of  the  statute  would  render  the  period 
of  limitation  for  probate,  in  solemn  form,  ambulatory,  and  de- 
pending not  upon  the  diligence  of  the  party  in  claiming  his 
right,  but  on  his  good  luck  in  getting  through  his  litigation  in 
one  year.  When  we  consider  how  few  contested  probates  are 
ever  completed  in  one  year,  especially  considering  the  right  of 
appeal  and  the  time  ordinarily  consumed  in  such  appeals,  it 
seems  as  if  the  mere  statement  of  the  consequences  would  be 
enough  to  show  the  construction  untenable.  It  is  well  enough 
settled  in  New  Hampshire,  that,  on  a  revision  of  a  law,  *'  the 
mere  change  of  phraseology  shall  not  be  deemed  a  change  of  the 
law,  unless  such  phraseology  evidently  purports  an  intention  of 
the  legislature  to  work  a  chajige."  Jewell  v.  I/oldemess,  41 
N.  H.  161.  I  have,  therefore,  no  difficulty  in  holding  that  it  is 
sufficient  if  the  petition  for  probate  in  solemn  form  be  filed 
within  one  year  from  the  date  of  the  probate  in  common  form. 

The  second  question  is,  whether  the  wife  of  the  executor 
named  in  the  will  was  a  competent  witness. 

By  Gen.  Stats,  chap.  209,  removing  disabilities  pf  witnesses 
by  reason  of  interest,  as  parties  or  otherwise,  it  is  enacted,  sec, 
23,  as  follows,  viz :  "  The  provisions  of  this  chapter  shall  not 
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affect  the  law  relative  to  the  attestation  of  wills  or  other  instni- 
ments  required  to  be  attested  by  subscribing  witnesses." 

It  is  well  settled  that  the  witnesses  mnst  be  competent  at 
the  time  of  attestation.  Hvndson  y.  Kersey^  cited  1  Eedf .  on 
Wills,  253  ;  Hawes  v.  Humphrey^  9  Pick.  350 ;  Ha/oen  v.  HUr 
Hard,  23  Pick.  10 ;  Carlton  v.  CaaiUm,  40  K  H.  14 ;  1  Eedf. 
on  WiUs,  255,  and  cases  cited ;  2  Vesey,  Jr.,  636,  Eoslyn,  L. 
C. ;  Anstey  v.  Dowsing^  2  Stra.  1253. 

In  the  case  of  Lowe  r.  JMiffe,  a  most  spirited  and  graphic 
accomit  of  which  is  given  by  Sir  William  Blackstone — 1  Wm. 
Blackstone,  365 — ^Mr.  Dovey,  being  executor  in  trust  under  the 
will  by  which  a  legacy  of  two  hundred  pounds  had  been  given 
him  for  his  trouble,  was  admitted  to  testify  on  his  releasing  his 
legacy.  Mr.  Dovey  was  not  an  attesting  witness,  but  at  that 
time,  when  any  pecuniary  interest  would  have  excluded  'him 
from  testifying,  as  well  as  from  attesting  the  will,  it  was  held 
that  he  must  release  his  legacy,  and  that  then  he  would  be  coi|n- 
petent.  I  believe  that  the  law  is  now  universally  held,  that  the 
person  named  as  executor  in  the  wiU  is  competent  if  he  takes 
no  pecuniary  interest  under  it. 

The  only  question  which  remains,  then,  is,  whether  the 
executor^s  right  to  the  ordinary  fees  and  commissions,  under 
the  laws  of  this  State,  constitutes  such  a  beneficial  interest  as  to 
render  him  incompetent.  My  brethren  have  reached  the  con- 
dosion  that  they  do  not,  and,  although  I  cannot  agree  with 
them,  I  acknowledge  that  the  preponderence  of  authority  out 
of  the  State  is  that  way.  I  am  not  aware  of  any  benefit  which 
oonld  result  from  any  discussion  by  me. 

The  result  is,  therefore,  that  the  executor  under  this  will 
takes  no  beneficial  interest  such  as  to  render  him  incompetent, 
and  that  therefore  his  wife  was  a  good  attesting  witness. 

liADD,  J.  I  agree  with  the  chief  justice,  that  the  right  of 
Judith  H.  Stewart  to  have  the  will  proved  in  solenm  form  was 
not  lost  by  the  lapse  of  time,  and  do  not  wish  to  add  anything 
to  the  reasons  he  has  given  for  that  conclasion. 

The  second  question  in  the  case  is,  Was  Mary  A.  Harriman, 
wife  of  the  executor,  Henry  H.  Harriman,  a  "  credible  wit- 
VoL.  L— 7 
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nes8 "  within  the  meaning  of  the  statate,  at  the  time  of  the 
'execution  of  the  will  ?  It  is  conceded  that  this  depends  upon 
whether  her  husband  was  disqualified  to  be  a  subscribing  wit- 
ness, by  the  fact  that  he  was  therein  named  as  executor.  This 
-question  has,  therefore,  been  most  elaborately  discussed  by 
counsel,  who  have  called  our  attention  to  a  great  number  of 
cases,  both  English  and  American,  bearing  more  or  less  directly 
upon  it.  As  to  the  English  authorities,  they  seem  to  be  uniform, 
that  an  executor,  who,  takes  no  beneficial  interest  under  the  will, 
is  a  good  attesting  witness.  Phipp%  v.  Pitcher^  6  Taunt.  220 ; 
BettUon  v.  Bromley^  12  East,  250 ;  GoodtiUe  v.  Wdfordj  Doug. 
139 ;  and  see  Lowe  v.  JoUiffe^  1  Wm.  Bl.  365.  It  is  said,  how- 
ever, by  counsel  for  the  appellant,  that  these  cases  may  stand 
well  enough,  because  in  England  the  office  of  executor  is  simply 
s  burdensome  trust,  for  the  performance  of  which  no  compen- 
sation is  allowed ;  but  that  where,  as  in  this  State,  a  commission 
on  moneys  coming  to  the  hands  of  the  executor  by  way  of 
remuneration  for  his  services,  and  for  the  care,  trouble,  and 
risk  not  otherwise  compensated  {Gordon  v.  Weat^  8  N.  H.  444), 
he  takes  such  a  direct  interest  under  the  will  as  disqualifies  him 
to  be  a  subscribing  witness. 

The  question  is.  Was  the  witness  incompetent  by  reason  of 
interest  at  the  time  of  attesting  the  willf  Oen.  Stats,  chap. 
175,  sec.  12 ;  and  see  1  Bedf .  on  Wills,  253,  n.  1.  It  seems  to 
me  this  question  is  determined  in  the  negative  by  the  plainest 
application  of  the  rule  with  respect  to  disqualifying  interest, 
as  laid  down  in  all  the  books  and  cases.  That  rule,  as  given  by 
Professor  Greenleaf,  is, — It  must  be  a  present,  certain,  and 
vested  interest,  and  not  an  interest  uncertain,  remote,  or  contin- 
gent. 1  Gr.  Ev.,  sec.  390.  That  this  has  always  been  recog- 
nized in  this  State  as  a  correct  statement  of  the  rule  is  abun- 
•dantly  shown  by  the  numerous  cases  in  our  reports,  where  it 
was  discussed  and  applied  before  the  statutes  removing  the  dis- 
qualification of  interest.    Mor.  Dig.  tit.  Interest,  p.  641,  et  seq. 

Which  one  of  the  requirements  of  this  rule  is  met  by  the 
fact,  that,  if  the  testator  does  not  revoke  his  will,  nor  make 
another,  nor  nominate  another  executor,  and  the  executor  lives, 
4md  accepts  the  trust,  and  is  dxdy  appointed  to  administer  by 
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the  probate  conrt,  and  actually  enters  upon  the  administrationy 
lie  will  be  entitled  to  comniiBslons  ? 

Was  the  interest  a  present  interest  at  the  time  of  the  attes- 
tation? The  answer  to  this  is  found  in  the  fact,  that  the  will 
does  not  take  effect  till  the  death  of  the  testator.  Was  it  cer- 
tain} The  answer  to  this  is  found  in  the  fact,  that  if  the  exec- 
utor died  before  the  testator,  there  is  nothing  which  he  ha^ 
taken  bj  the  will  that  will  go  to  his  heir  or  administrator,  or 
that  he  can  himself  dispose  of  by  wilL  It  is  inconceivable  to 
me  upon  what  ground,  or  in  what  proper  sense  of  the  term,  an 
interest  can  be  called  vested,  which  may  be  recalled  and  obliter- 
ated by  him  who  has  created  it  at  any  moment  after  its  creation, 
and  before  the  possibility  of  its  possession  and  enjoyment  haa 
ever  arisen.  A  thing  like  this,  so  evanescent  and  uncertain  as 
almost  to  elude  the  keenest  legal  optics,  seems  hardly  entitled 
to  be  called  an  interest  at  all,  much  less  a  vested  interest.  The 
word  "vest"  is  defined  "to  give  an  immediate,  fixed  right  of 
present  or  future  enjoyment."  Bouv.  L.  Die.  A  vested  in- 
terest can  mean  nothing  else  than  an  interest  in  respect  of  which 
there  is  a  fixed  right  of  present  or  future  enjoyment.  The 
power  of  a  testator  over  his  will  to  destroy  it,  make  a  new  one, 
or  appoint  another  executor,  certainly  seems  to  leave  narrow 
ground  for  the  contention  that  the  interest  of  the  executor 
therein  named  is  a  vested  interest. 

Smith  r.  JBlackAam,  1  Salt  283,  Treby,  C.  J.,  held  that 
^^an  heir  apparent  may  be  a  witness  concerning  the  title  of  the 
land,  but  a  remainder  man  cannot,  for  he  hath  a  present  estate 
in  the  land ;  but  the  heirship  of  the  heir  is  a  mere  contingency." 
This  seems  to  be  going  about  as  far  as  to  hold  that  an  executor, 
to  whom  a  beneficial  interest  is  given  by  the  will,  may  be  an 
attesting  witness.  There  is  no  fixed  present  right  in  either  case, 
and  the  contingency  as  to  future  enjoyment  is  to  all  appearance 
as  great  in  the  case  of  a  legatee  or  devisee  before  the  death  of 
the  testator,  as  in  case  of  an  heir  apparent  before  the  death 
of  the  ancestor.  But  I  have  not  seen  the  doctrine  anywhere 
questioned,  and  Mr.  Greenleaf  quotes  it  as  good  law.  1  Or. 
Ev.,  sec.  390.  This  case  was  in  1699.  Nearly  a  hundred  years 
later,  in  the  ease  of  Bent  v.  Baker j  3  Term,  27,  Lord  Kenyon 
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has  some  observations  on  the  subject  which  I  quote.  He  says, 
^^  I  premise,  with  mentioning  what  was  said  by  Lord  Mansfield 
( Walton  V.  Shellej/y  1  Term,  300)  on  this  subject,  that  *  the  old 
cases,  upon  the  competency  of  witnesses,  have  gone  upon  very 
subtle  grounds.  But  of  late  years  the  courts  have  endeavored, 
as  far  as  possible  consistent  with  those  authorities,  to  let  the 
objection  go  to  the  credit  rather  than  to  the  competency  of  a 
witness ; '  and  if  the  opinion  of  so  great  a  judge  stood  in  need 
of  any  support,  it  would  have  it  from  the  sentiments  of  Lord 
Hardwicke,  in  the  case  of  JKing  v.  Bray  (Eep.  Temp.,  Hard., 
360),  who  said,  that  '^  whenever  a  question  of  this  sort  arose  on 
which  a  doubt  might  be  raised,  he  was  always  inclined  to  restrain 
it  to  the  credit  rather  than  to  the  competency  of  the  witness, 
making  such  observations  to  the  jury  as  the  nature  of  the  case 
should  require.  Now,  fortified  with  two  such  authorities  as 
these,  I  have  no  scruples  in  declaring  my  concurrence  that, 
wherever  there  are  not  any  positive  rules  of  law  against  it,  it  is 
better  to  receive  the  evidence  of  the  witness,  making,  neverthe- 
less, such  observations  on  the  credit  of  the  party  as  his  situation 
requires."  But  in  the  case  which  we  are  considering,  after  the 
lapse  of  almost  another  century,  when  the  policy  of  the  law 
has  become  fixed  and  unmistakable  in  the  direction  of  admit- 
ting rather  than  excluding  light,  I  think  it  is  quite  unnecessary 
to  invoke  even  the  sensible  doctrine  thus  emphatically  an- 
nounced by  Hardwicke^  Mansfield,  and  Kenyon ;  for  in  none  of 
the  oldest  cases  have  I  found  a  witness  excluded  for  interest 
upon  a  ground  sufficiently  subtle  to  warrant  us  in  holding  this 
witness  incompetent. 

JRichardson  v.  JRichard^onj  35  Vt.  238,  is  exactly  in  point, 
and  I  do  not  see  how  a  different  position  can  be  held  without 
overturning  such  cases  as  Sears  v.  Dillingham^  12  Mass.  358, 
Comstoch  V.  Iladlyme^  8  Conn.  254,  and  a  multitude  of  others, 
decided  by  American  courts,  which  Judge  Sedfield  (1  Eedf .  on 
Wills,  258,  n.  12)  cites  in  support  of  his  own  statement,  that 
"  the  proposition  of  the  competency  of  an  executor  to  one  of 
the  witnesses  of  the  will  seems  to  be  well  settled  in  the  Ameri- 
can States." 

I  have  thus  far  placed  my  opinion  upon  the  sole  ground  that 
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the  right  of  the  executor,  named  in  the  will,  to  administer  the 
testator's  estate,  and  so  to  receive  commissions,  was  not  a 
present,  certain,  and  vested  interest,  such  as  to  render  him,  or, 
what  amoxmts  to  the  same  thing,  his  wife,  incompetent.  But 
even  admitting  that  this  is  not  so, — ^that  his  right  was  then  cer- 
tain and  fixed, — ^the  appellant  has  still  a  further  objection,  to 
overcome  which  seems  to  me  extremely  formidable,  to  say  the 
least :  Did  that  right  constitute  an  interest  of  such  character  as 
to  disqualify  t  Upon  this  point,  Poland,  C.  J.,  in  Micha/rcUon 
V.  Richardson^  s^ipray  says,  ^^  But  if  it  be  regarded  as  settled 
at  the  time  that  he  is  to  be  executor,  the  only  interest  he  can  be 
said  to  acquire  is  to  perform  a  service,  for  which  he  is  to  receive 
a  bare  compensation  just  in  proportion  to  the  service  performed. 
This  can  hardly  be  regarded  as  a  legal  interest,  by  any  rule  that 
has  ever  been  recognized  in  the  law.  If  a  fixed  per  cent,  were 
given  by  law,  irrespective  of  the  actual  services  performed,  it 
would  be  quite  a  different  case."  To  my  mind  that  is  conclu- 
sive. But  whether  it  be  so  regarded  or  not,  it  is  certainly  suffi- 
cient to  raise  a  very  grave  doubt,  and  such  a  doubt  as  makes  it 
the  duty  of  the  court  to  apply  the  doctrine  of  the  great  English 
judges  already  quoted,  and  admit  the  witness,  weighing  the  fact 
of  inclination  or  bias  which  may  be  thus  created  in  her  mind, 
for  whatever  it  may  be  worth,  against  her  credit. 

Smith,  J.  It  would  be  little  less  than  absurd  to  hold  that 
a  petition  for  the  re-examination  of  the  probate  of  a  will  must 
not  only  be  filed,  but  that  a  hearing  or  trial  thereon  should 
be  had,  and  a  decree  or  judgment  rendered,  all  within  the  space 
of  one  year  from  the  probate  of  the  will.  Such  a  result  could 
not  ordinarily  be  reached  by  the  use  even  of  the  utmost  dili- 
gence. If  the  legislature  intended  such  a  construction  they 
should  be  put  upon  the  statute.  Gen.  Stats.,  ch.  175,  sec.  7. 
They  have  failed  to  say  so,  and  too  serious  consequences  are  in- 
volved to  warrant  us  in  holding  that  such  intent  is  to  be  in- 
ferred from  the  language  used. 

The  other  question  raised  is,  whether  the  wife  of  a  person 
named  as  executor  is  a  creditable  attesting  witness  to  the  execu- 
tion of  a  wiU.    This  question,  so  far  as  I  am  aware,  is  presented 
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here  for  the  first  time.  I  have  examined,  so  far  as  I  have  had 
opportanity,  the  decisions  of  other  States,  and,  with  the  excep- 
tions of  the  courts  in  Korth  and  South  Carolina,  the  authorities 
are  uniform  that  the  executor,  not  otherwise  interested  in  a 
will,  is  a  competent  attesting  witness. 

In  Bettison  v.  Bromley ^  12  East,  250,  the  wife  of  an  execu- 
tor, taking  no  beneficial  interest  under  the  wiU,  was  held  to  be 
a  competent  attesting  witness  to  prove  the  execution  of  it, 
within  the  description  of  a  credible  witness  in  the  statute  of 
frauds  (29  Car.  2,  ch.  8,  sec.  5).  Lord  Ellenborough,  C.  J.^ 
said,  ^^  The  point  had  been  decided  so  long  ago  as  Lord  Hale'a 
time,  that  an  executor  having  no  interest  in  the  surplus  was  a  good 
witness  to  prove  the  wiU  in  a  cause  concerning  the  estate,  and 
this  had  been  followed  by  other  decisions  to  the  same  efEect."^ 
So,  in  Phippa  v.  Pitcher,  6  Taunt.  220,  an  executor,  clothed 
with  a  trust  to  pay  debts,  and  to  lay  out  money  for  the  benefit 
of  the  testator's  children,  and  with  power  to  sell  lands,  but 
taking  no  beneficial  interest  in  the  will,  was  held  to  be  a  good 
attesting  witness  to  the  will. 

Of  the  American  cases,  in  Snyder  v.  BvU,  17  Pa.  St.  58,  is. 
an  able  opinion  by  Gibson,  C.  J.,  where  the  executor  was  held 
to  be  a  competent  subscribing  witness.  He  said,  ^'  Granting 
for  the  moment  that  the  office  of  an  executor  is  a  beneficial  one,, 
he  was  not  an  executor,  though  nominated,  for  no  man  living 
has  an  executor ;  but  he  might,  eventually,  be  one.  True  :  but 
he  might  not.  He  might  die  in  the  lifetime  of  the  testator,  or 
his  nomination  might  be  revoked,  or  he  might  not  find  it  con- 
venient to  accept.  He  may  have  had  the  executorship  in  pros- 
pect ;  but  a  contingent  interest  does  not  disqualify  a  witness  at 
the  time  of  deposing,  or  for  an  equal  reason  at  the  time  of 
attesting.  Had  he  renounced,  he  might  have  been  sworn ;  yet 
his  renunciation  would  not  have  been  a  release  of  an  immediate 
interest.  But,  in  contemplation  of  law,  an  executorship  is  not 
an  office  of  profit.  In  England,  the  services  are  gratuitous,  and^ 
though  they  are  paid  for  here,  the  design  of  the  allowance  is 
compensation.  It  is  sometimes  more,  and  seldom  less ;  but  the 
executor  is  supposed  to  get  nothing  that  he  has  not  earned,  and 
if  he  sometimes  gets  too  much,  it  is  the  fault  of  the  court,  and 
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not  of  the  law.  *  *  Now,  on  no  rule  of  evidence  can  the  ex- 
pectation of  a  fat  job  go  to  more  than  credibility ;  and  interest 
which  goes  to  competency  is  fixed  and  certain." 

This  point  is  decided  the  same  way  in  Maine,  in  Jone%  v. 
La/rrabee^  47  Me.  474 ;  Patten,  v.  Tollman j  27  Me.  17 ;  Warren 
V.  Boaster^  48  Me.  198  ;  also,  in  Massachusetts,  in  Sears  v.  DU- 
linghamj  12  Mass.  358 ;  Wyman  v.  Symmes^  10  Allen,  153 
also,  in  Connecticut,  in  Conistoek  v.  Badlyme^  8  Conn.  254 
also,  in  Kew  York,  in  MoDonough  v.  Laughlin^  20  Barb  228 
To  the  same  effect  are  Dtijo  v.  AUen,  1  Penning.  (N.  J.)  35 
CoaUer  v.  Bryan^  1  Gratt.  (Va.)  18 ;  Perolta  v.  Castro j  6  Cal 
354 ;  Omdorff  v.  Hummer ^  12  B.  Monroe  (Ky.),  619,  and  Meyer 
V.  Meyer,  7  Fla.  292. 

In  Richardson  v.  Richardson,  it  was  said  the  only  interest 
the  executor  can  be  said  to  acquire  is,  to  perform  a  service  for 
which  he  is  to  receive  a  bare  compensation,  just  in  proportion 
to  the  service  performed. 

In  Meyer  v.  Meyer,  Chief  Justice  Beltzell  says  a  contra-con-^ 
Btmction  ^'  would  disqualify  not  only  the  executor  but  aU  others 
rendering  services  to  the  estate.  The  judge  of  probate  himself 
is  allowed  a  compensation  for  his  services  in  taking  probate  of 
the  will ;  why  is  he  not  incompetent  %  In  like  manner  the 
sheriff  appraisers  of  the  estate,  the  auctioneer,  mechanic,  mer- 
chant, and  lawyers  rendering  service,  are  entitled  to  compensa- 
tion, why  are  they  not  also  disqualified  and  incompetent  wit- 
nesses % " 

In  McDonaugh  v.  Laughlin,  supra,  one  Cassidy,  a  subscrib- 
ing witness,  was  named  as  executor  and  residuary  legatee  in 
trost.  S.  B.  Strong,  J.,  said,  ^^  It  is  undoubtedly  beneficial  to 
have  an  employment  for  a  reasonable  compensation,  but  the 
benefit  is  not  of  a  character  to  disqualify  a  witness ;  and  it  is 
to  such  only  that  the  statute  refers.  *  ^  I  am  inclined  to 
follow  the  English  decisions,  as  it  seems  to  me  they  are  sup- 
ported by  the  better  reason.  It  is  true,  that  in  England  the 
executor  has  not  generally  any  compensation  for  his  services ; 
but  it  is  .taking  a  very  narrow  view  of  the  subject  to  suppose 
that  the  statute  allowing  a  meagre  compensation  for  what  are 
too  often  unthankful  services,  can  confer  such  a  benefit  as  to 
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disqualify  an  otherwise  competent  witness.  The  tendency  of 
modem  legislation  is  to  relax  the  roles  of  exclusion,  and  I  yield 
to  the  spirit  of  the  age  where  those  rules  were  merely  techni- 
cal or  had  no  substantial  foundation."  This  decision  clearly 
overrules  Burritt  v.  SiUiman^  16  Barb.  198,  where  the  conclu- 
sion was  reached  by  the  court,  as  stated  by  Harris,  J.,  ^^  with 
some  hesitation." 

In  seeming  conflict  with  the  foregoing  decisions  is  Tucker  y. 
Tucker^  5  Ired,  (N.  C.)  161,  where  the  executor  was  held  to  be 
an  interested  witness,  "  because  the  act  of  1799  gave  an  execu- 
tor a  legal  right  over  and  above  his  charges  and  disbursements 
to  commissions  on  the  personal  estate." 

In  Suae  v.  J/(?  6bn«^M,  .2  Jones's  Law  (N.  C.),465,  the  court 
remark,  ^^  It  it  well  settled  that  an  attesting  witness  to  a  will 
must  be  competent  at  the  time  of  attestation,  and  that  no  subse- 
quent release,  where  the  objection  is  one  of  interest,  can  restore 
competency.  The  leading  case  in  this  State  is  AUieon  y.  AUUon^ 
4  Hawks,  141.  This  was  followed  by  the  case  of  Tucker  y. 
I'ucker^  5  Ired.  161,  in  which  the  case  of  Allison  is  cited  and 
approved,  and  in  Morton  v.  Ingram^  11  Ired.  868.  Both  those 
cases  are  referred  to  as  correctly  decided,  that  the  right  to  com- 
missions which  an  executor  under  our  statute  has  is  such  an  in- 
terest as  disqualifies  a  witness,  and  that  a  release  does  not 
remove  the  disqualification. 

In  the  case  of  Uuae  v.  Mc  Connelly  the  wife  of  the  person 
named  as  executor  was  one  of  the  subscribing  witnesses ;  and 
the  case  would  be  directly  in  point  here,  if  it  is  authority  in 
this  State. 

The  decision  in  these  North  Carolina  cases  turned  upon  the 
peculiar  provisions  of  their  statutes,  which  gave  the  executor 
commissions  over  and  above  his  charges  and  disbursements.  In 
Allison  V.  AUiaonj  the  court  say  that  the  right  to  commiesions 
is  such  an  interest  as  disqualifies  a  witness,  and  that  the  execu- 
tor has  a  right  hy  law  to  commissions.  These  decisions  are 
thus  clearly  distinguishable  from  the  authorities  of  other  States 
above  stated,  where  commissions  are  allowed,  not  by  virtue  of 
some  peremptory  statute  as  perquisites,  but,  as  in  this  State,  as 
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compeiiBation  for  services.     Oordon  y .  Weslj  8  N.  H.  444 ;  Lucy 
V.  Lucy,  65  N.  H.  9. 

In  Taylor  v.  TayloTy  1  Bich.  (S.  C.)  531,  an  executor  was 
held  to  be  an  incompetent  attesting  witness  to  a  will  of  personal 
property,  under  the  act  of  1824;  bnt  the  decision  was  by  a 
divided  conrt,  and  several  of  the  judges  delivered  very  able 
dissenting  opinions. 

It  appears,  then,  that  the  decisions  in  this  country  uniformly 
support  the  doctrine  that  the  executor,  not  otherwise  interested 
in  the  will,  is  a  competent  attesting  witness,  except  the  case 
above  dted  from  the  Carolinas,  which  would  seem  to  stand  upon 
exceptional  grounds.  In  the  face  of  authorities  so  numerous, 
and  concurred  in  by  courts  eminent  for  the  ability  of  their 
judges,  I  should  hesitate  to  dissent,  even  though  there  might  be 
doubt  as  to  the  soundness  of  the  principle  upon  which  their 
decisions  rest ;  but  I  think  it  has  been  clearly  shown  that  there 
is  no  well  grounded  objection  to  the  competency  of  an  executor 
as  an  attesting  witness  to  a  will  on  the  score  of  interest  in  the 
compensation  to  which  he  is  entitled  for  services  rendered,  and 
the  principle  ought  not  at  this  day  be  questioned.  The  policy 
of  legislation  of  late  years  has  been  to  relax  the  strictness  of 
the  rules  of  excluding  testimony  on  the  ground  of  interest,  and 
to  admit  such  witnesses  as  may  be  available,  leaving  the  ques- 
tion of  credibility  to  be  weighed  with  the  evidence.  Disabilities 
have  been  removed  from  parties  in  civil  suits,  from  prisoners  in 
criminal  prosecutions,  and  from  persons  convicted  of  crime, 
^til  scarcely  an  obstacle  remains  in  the  way  of  preventing  any 
and  every  one,  who  can  throw  any  light  upon  the  issue,  from 
testifying  as  to  aU  facts  within  his  knowledge. 

To  hold,  therefore,  that  Mrs.  Harriman  is  not  a  competent 
attesting  witness  to  this  will  would,  in  my  judgment,  be  taking 
A  retro^ude  step  in  the  interpretation  of  principles  that  should 
govern  the  admission  of  evidence  in  this  class  of  cases  especially, 
and  in  the  trial  of  causes  generally.  We  are  not  called  upon 
to  take  any  narrow  views  of  the  subject,  but  are  rather  required 
to  so  interpret  the  law  that  the  intention  of  testators  will  be 
carried  into  effect,  and  not  be  defeated. 

Case  discharged. 
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Abraham  Mandeville  and  others,  Appellants, 

Jane  Parker*  and  others,  Respondents. 

[81  New  Jersey  Equity,  242.] 

Signature  m  presence  of  testator. 

The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in  which  the  testator  lay. 
Between  the  rooms  there  was  a  door  partly  open,  but  the  testator  could  not  see 
them  sign. — J/eU,  not  to  have  been  a  compliance  with  the  statute  which  re- 
quires that  the  witnesses  sign  in  the  presence  of  the  testator. 

On  appeal  from  decree  of  Morris  Orphans  Court  refusing 
probate  of  a  paper  writing  purporting  to  be  the  last  will  and 
testament  of  Jacob  G-.  Mandeville,  deceased,  late  of  that 
county. 

A.  W.  Bell  and  Theodore  LittUy  for  appellants. 

A.  MiUs^  for  respondents. 

The  Ordinary.  On  the  14th  day  of  March,  1874,  Jacob 
G.  Mandeville  executed  an  instrument  of  writing  as  his  last 
will  and  testazhent.  It  was  drawn  by  Benjamin  Boome,  a 
scrivener,  for  whom'he  had  sent.  The  testator  signed  it  with 
his  mark  (he  had,  to  a  very  great  extent,  lost  the  use  of  his  right 
arm  and  hand,  through  an  accident),  in  the  presence  of  Mr. 
Boome  and  Mr.  William  D.  F.  Merrick,  a  neighbor  who  had 
been  sent  for  to  witness  the  will.  The  testator,  at  the  time, 
was  in  his  last  illness.  He  died  the  next  day.  He  lay  in  his 
house,  on  a  bed  in  a  small  bed-room  in  the  rear  of  the  kitchen, 
and  separated  therefrom  by  a  partition  wall,  in  which  was  a 
door.  The  bed  was  in  the  northeast  comer  of  the  bed-room ; 
the  partition  was  on  the  south  of  the  bed-room,  and  the  door,  at 
its  nearest  point,  was  about  eight  or  nine  feet  distant  from  the 
head  of  the  bed.  The  testator,  lying  in  the  bed,  coidd  see  a 
person  standing  at  the  door.     The  door  opened  outwards  into 
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the  kitchen.  In  the  kitchen,  standing  sideways  against  the 
partition,  and  entirely  ont  of  sight  from  the  place  where  the 
bed  stood,  was  a  table,  with  a  leaf  on  each  side.  The  door  was 
partly  open.  The  witnesses,  after  the  testator  had  signed  and 
declared  the  will;  took  the  paper  out  of  the  bed-room  into  the 
kiteheif,  and  on  that  table  signed  their  names.  The  paper  waa 
not  afterwards  taken  or  shown  to  the  testator,  but  was  handed, 
after  the  witnesses  had  signed  it,  to  the  testator's  wife,  by  the 
scrivener.  The  Orphans  Court  of  Morris  county  refused  to 
admit  the  paper  to  probate,  on  the  ground  that  it  was  not  at- 
tested by  the  witnesses  in  the  presence  of  the  testator. 

I  am  satisfied,  from  the  evidence,  that  the  testator  was  of 
sonnd  and  disposing  mind  when  the  will  was  made,  and  that  it 
was  his  free  act. 

Objection  is  made  to  the  publication,  on  the  ground  that  it 
appears  to  have  been  made  before  the  will  was  signed,  and  that 
it  was  a  mere  acknowledgment  by  the  testator  of  the  instru- 
ment '^  to  be  his  hand  and  seal  for  the  uses  and  purposes  therein 
mentioned  and  expressed."  The  testimony  shows  clearly  that 
he  acknowledged  it  to  be  his  last  will  and  testament.  Both  of 
the  witnesses  say  so,  and  it  is  evident  that  that  was  his  language 
from  the  fact  that,  at  first,  and  until  an  explanation  was  made 
to  him,  he  declined  to  acknowledge  that  it  was  his  last  will,  be- 
cause it  was  the  first  he  had  ever  made,  and  also  because 
he  might  get  well  and  make  another.  If  the  publication  was 
made  before  the  testator  signed,  it  was  a  sufficient  compliance 
with  the  provision  of  the  statute  in  that  respect.  Mundy  v. 
Mundy,  2  McCart.  290 ;  ErHckaon  v.  Fields,  3  Stew.  684. 

But  I  am  satisfied,  from  the  evidence,  that  the  provision  of 
the  statute  which  requires  that  the  witnesses  sign  in  the  pres- 
ence of  the  testator,  was  not  complied  with.  The  certificate  of 
attestation  declares  that  the  witnesses  signed  in  the  presence  of 
the  testator,  and  that  fact  throws  the  burden  of  proof  to  the 
contrary  on  the  opponents  of  the  will.  Tappen  v.  Dcuvidsorij 
12  C.  E.  Or.  459 ;  Allaire  v.  AUadre,  8  Vr.  312,  s.  o.  in  error, 
10  Vr.  118.  There  is  no  evidence  that  the  witnesses  signed  in 
the  presence  of  the  testator,  but  the  proof  is  to  the  contrary. 
The  most  that  is  said  in  support  of  the  attestation  is,  that  if  the 
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witnesses  had  signed  (standing  or  sitting)  at  the  west  end  of 
the  table,  the  testator  might  have  seen  part  of  their  bodies,  but 
conld  not  see  their  hands.  Kot  only  is  it  not  proved  that  they 
signed  (standing  or  sitting)  at  that  end  of  the  table,  but  it  ap- 
pears, very  clearly,  that  they  signed  sitting  at  the  table,  behind 
the  partition,  entirely  out  of  view  of  the  testator,  where  he  could 
not  possibly  have  seen  th^m  from  the  bed. 

Mr.  Boome,  the  scrivener,  when  he  first  testified,  was  asked 
what  he  did  after  the  testator  made  his  mark  to  the  wilL  He 
answered  that  Mr.  Merrick  (the  other  witness)  and  himself 
wrote  their  names  as  witnesses  to  the  will.  The  question  was 
then  put  to  him :  ^^  Then  and  there,  in  the  presence  of  the  tes- 
tator i "  and  he  answered,  "  No ;  we  had  nothing  to  write  our 
names  on,  and  we  wrote  them  just  outside,  in  the  kitchen,  on  the 
table  standing  right  by  the  door  that  enters  into  the  bed-room, 
not  more  than  eight  or  ten  feet  off;  the  door  was  open."  To 
the  question :  ^^  Could  the  testator  see  you  sign  your  names  from 
where  he  lay?"  he  replied,  "I  tliiiJk  not;  it  was  around  the 
door-post  of  the  kitchen;  this  kitchen  joins  the  bed-room." 
When  he  was  subsequently  (more  than  a  month  afterwards)  re- 
called, he  said,  that  if  he  stood  at  the  west  end  of  the  table 
when  he  signed,  he  would  have  been  in  open  sight  of  the  testa- 
tor ;  but,  he  added,  that  he  was  not  positive  whether  he  stood 
there  or  not,  and  had  no  distinct  recollection  on  the  subject 
He  further  said,  that  if  he  did  stand  at  that  end  of  the  table, 
the  testator,  though  he  could  have  seen  him,  could  not  have  . 
seen  him  and  Mr.  Merrick  write.  He  also  said  that  Mr.  Mer- 
rick, when  he  signed,  sat  at  the  front  of  the  table,  near  the 
southwest  corner,  and  that  the  testator  could  not,  he  thinks,  see 
him  in  that  place.  He  also  said  that,  when  he  drew  the  will, 
he  sat  in  the  place  just  mentioned,  at  the  side  of  the  table. 
While  he  cannot  remember  whether  he  was  standing  or  sitting 
when  he  signed,  Mr.  Merrick  testifies  positively  on  the  subject. 
He  says  that  he  himself  signed  sitting  at  the  table,  and  that  he 
thinks  it  could  not  have  been  possible  for  any  one  on  the  bed 
on  which  the  testator  lay,  to  see  him.  He  also  says  that,  after 
he  had  signed,  he  rose  from  the  chair,  and  Mr.  Boome  sat  down 
in  it,  at  the  same  place,  and  signed  his  name  there.    It  is  dear. 
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from  the  testimony,  that  if  the  witnesses  had  sat  or  stood  at  the 
west  end  of  the  table,  which  was  within  a  few  inches  of  the 
door,  though,  perhaps,  part  of  their  bodies  cotdd  be  seen  from 
the  bed,  their  hands  could  not ;  they  could  not  be  seen  to  write. 
Both  witnesses  testify,  then,  that  when  they  signed,  they  were 
in  a  room  other  than  that  in  which  the  testator  lay,  and  that  he 
could  not  have  seen  them  when  they  signed.  The  object  of  the 
provision  of  the  statute  that  the  witness  shall  sign  in  the 
presence  of  the  testator,  is  to  prevent  substitution  and  fraud 
upon  him.  An  attestation  made  in  the  same  room  in  which  he 
is,  \&j  prima  faciej  an  attestation  in  his  presence.  On  the  other 
hand,  an  attestation  made  in  another  room  is,  prima  facie^  not 
made  in  his  presence.  Neil  v.  Neil^  1  Leigh,  6  ;  1  Greenl.  on 
Ev.  (12th  ed.)  §  272;  In  the  Goods  of  Colmcm^  3  Curt.  118. 

In  Oraha/m  v.  OraJicmiy  10  Ired.  219,  the  witnesses  sub- 
scribed out  of  the  testator's  room,  and  in  such  a  situation  that, 
though  he  could  see  their  bodies  as  they  wrote,  he  could  not 
see  the  paper.  It  was  held  that  it  could  not,  in  any  proper 
sense,  be  said  that  the  signing  was  done  in  his  presence.  See, 
also,  Jones  v.  Tuch,  3  Jones  (N.  C),  202 ;  Boldry  v.  Pa/rrisy 
2  Gush.  433 ;  Bowni^s  WiU^  42  Wis.  66  ;  Hindmarsh  v.  Ca/rJr 
ton,  8  H.  of  L.  Gas.  160 ;  Doe  v.  Manifold,  1  M.  &  S.  294, 296 ; 
Tribe  v.  Tribe,  1  Kobt.  775 ;  Norton  v.  Bazett,  Dea.  &  Sw. 
259 ;  Goods  of  TrimneU,  11  Jur.  (N.  S.)  248.  Though  the 
testator  be  blind,  it  must  appear  that  he  could  have  seen  the 
witnesses  had  he  had  his  eye-sight.  1  Wms.  on  Ex'rs,  93 ;  1 
Jarm.  on  Wills,  75,  note. 

The  decree  of  the  Orphans  Court  will  be  affirmed. 


The  following  note  is  prepared  by  John  H.  Stewabt,  Esq.,  and  is  repro- 
duced by  his  permission  from  the  reports  edited  by  him: 

NoTB.— The  rule  is  established  in  New  Jersey,  that  the  signing  of  the 
witnesses  to  a  will  must  be  done  in  the  testator's  presence.  Den  v.  Allen, 
Pen.  35, 48;  Mickle  v.  Matlack,  2  Harr.  86,  06, 116. 

The  following  cases  show  what  has  been  deemed  a  sufficient  signing  in  the 
presence  of  the  testator  : 

In  Shires  y.  Glasscock,  2  Salk.  688,  Garth.  81,  the  witnesses  withdrew 
into  a  gallery  and  there  subscribed  the  will.    Between  the  gallery  and  the 
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l>ed  chamBer  where  the  testator  lay,  there  was  a  lobby  with  glass  doors,  asd 
the  glass  broken  in  some  places,  and  the  testator  coujd,  through  the  broken 
glass,  have  seen  the  table  where  the  witnesses  signed. 

In  Dary  v.  Smith,  8  Salk.  895, 13  Mod.  87,  the  testator  biy  in  a  bed  in  one 
room,  and  the  witnesses  went  through  a  small  passage  into  another  room,  and 
there,  at  a  table  opposite  the  door  (both  doors  being  open),  wrote  their  signa- 
tures ;  it  being  possible  for  the  testator  to  see  their  acts;  and,  ufmJtiU,  good,  if 
in  the  same  room  where  the  testator  lies,  although  the  bed-curtains  be  drawn 
<;lose.  lb. ;  also,  Longford  v.  Eyal,  1  P.  Wms.  740,  and  Newton  ▼.  Clarke,  2 
Curteis,  320. 

In  Todd  y.  Winchelsea,  Moo.  &  M.  12,  2  Car.  &  P.  488,  8  Buss.  441,  the 
will  was  taken  into  an  adjoining  room,  the  door  left  open,  and  a  person  lying 
where  the  testator  did  could  see  a  small  part  of  the  adjoining  room,  in  which 
there  were  two  tables,  one  commonly  used  as  a  writing-table,  and  generally 
standing  out  of  sight  as  to  testator's  position;  the  other,  also  movable,  whose 
position  was  not  shown.  The  witnesses  did  not  remember  on  which  table  the 
will  was  attested.    Also,  Percy's  Case,  1  Roberts.  278. 

In  Casson  y.  Dade,  1  Bro.  C.  C.  99,  Dick.  586,  the  carriage  of  testatrix  was 
in  such  a  position  that  she  might  have  seen,  through  the  window  of  the  car- 
riage and  of  the  office,  the  witnesses  signing  her  will  within  the  office. 

In  Trimneirs  Case,  11  Jur.  (N.  S.)  248,  one  witness  signed  in  testator's 
presence,  and  the  other,  in  order  to  sign,  withdrew,  at  his  request,  into  an 
4idjacent  room,  and  signed  at  a  table  where  he  could  have  been  seen  by  any 
one  sitting  up  in  testator's  bed,  the  testator  being  physically  able  to  do  so,  and 
the  doors  of  both  rooms  being  open. 

In  Wright  y.  Lewis,  5  Rich.  212,  the  testator,  being  in  ordinary  health, 
after  executing  his  will  on  a  piazza  near  a  door,  left  his  seat  to  be  occupied 
by  the  witnesses  while  subscribing  their  names,  and  stepped  into  and  remained 
in  an  adjoining  room,  from  which  he  might  haye  seen  the  attestation,  although 
none  of  the  witnesses  pretended  to  know  where  he  was  when  they  signed,  nor 
could  he  haye  seen  them  from  the  seat  he  was  occupying  when  they  imme- 
diately afterward  went  into  that  room. 

In  Ray  y.  Hill.  8  Btrobh.  297,  the  witnesses,  when  signing,  were  so  near  to 
the  testator,  a  blind  man,  that  he  could  have  heard  the  scratching  of  their 
pens. 

In  Tucker  y.  Oxner,  12  Rich.  141.  when  the  witness  rose  from  the  table 
where  he  had  been  attesting  her  will,  the  testatrix,  whom  he  had  not  noticed 
before,  was  standing  in  a  doorway  leading  into  another  apartment,  and  look- 
ing towards  him.    [The  decision,  however,  went  off  on  another  point.] 

In  Bynum  v.  Bynum,  11  Ired.  632,  the  witnesses  signed  at  a  table  near 
the  head  of  a  bed  where  the  testatrix  was  lying  very  sick;  she  could  see  the 
table  and  their  arms,  but  perhaps  not  the  paper  on  which  the  will  was 
written. 

In  Cornelius  v.  Cornelius,  7  Jones,  593,  the  table  was  on  the  testator's  left 
side,  seven  or  eight  feet  away,  and  a  little  back  of  where  he  was  lying  but 
he  could  have  seen  the  pen  and  paper  by  turning  his  head  half  over,  which 
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he  was  physically  capable  of  doing-— and  one  witness  said  he  observed  that 
the  testator  did  once  torn  his  head  during  the  attestation. 

In  HiU  ▼.  Burge,  12  Ala.  687.  the  testator  was  lying  in  bed  with  his  head 
pn>i>ped  up  anH  averted  from  the  attesting  witnesses,  but,  by  turning  his  head, 
he  could  have  seen  them,  although  some  of  them,  while  attesting,  had  their 
backs  toward  him.    See,  also.  Pope  v.  Pickett,  61  Ala.  584. 

In  If  core  v.  Moore,  8  Gratt.  807,  four  judges  were  equally  divided  on  the 
•question  of  the  validity  of  an  attestation  made  in  a  passageway  adjoining  the 
room  where  the  testator  lay.  He  could  not  have  seen  them  while  lying  down, 
bat  by  leaning  over  the  foot  of  the  bed,  or  by  getting  out  of  it,  either  of  which 
he  had  strength  to  do,  he  could  have  seen  them. 

In  Stnrdivant  v.  Birchett,  10  Gratt.  67,  three  out  of  five  judges  held  that 
an  attestation  made  in  an  adjoining  room,  in  such  a  position  that  it  was  im- 
possible for  the  testator  to  see  the  act,  would  be  validated  by  their  acknowl- 
edgment of  the  genuineness  of  their  signatures,  made  immediately  afterwards 
to  the  testator 

In  Nock  y.  Nock,  10  Gratt.  106,  the  witnesses  signed,  at  a  bureau,  in  an 
adjoining  room,  sixteen  or  seventeen  feet  from  the  bed  where  the  testator  was 
lying  with  his  head  raised  up,  and  from  which  he  could,  through  an  open 
door,  plainly  see  the  witnesses,  excepting  their  forearms  and  hands,  while 
writing. 

In  McElfresh  v.  Guard,  82  Ind.  408,  the  will,  after  execution  by  the  tes- 
tatrix, was  taken  into  an  adjoining  room  and  attested  by  the  witnesses  at  a 
stand  or  desk,  in  a  position  where  she  might  have  seen  them  through  a  door 
which  stood  open. 

In  Turner  v.  Cook,  86  Ind.  129,  the  witnesses  attested  the  will  on  a  table 
in  a  comer  of  the  testator's  room,  opposite  to  where  he  lay,  with  nothing  in- 
tervening.   See,  also,  Bundy  v.  McEnight,  48  Ind.  602, 509. 

In  Mason  v.  Harrison,  6  Harr.  &  Johns.  480,  the  testator  was  sitting  up  in 
bed  with  his  back  towards  the  witnesses,  while  they  were  signing  in  the  same 
room,  in  a  place  where  he  could  have  seen  them  by  turning  his  head,  and  this 
he  was  capable  of  doing. 

In  Butler  v.  Benson,  1  Barb.  526,  680,  an  attestation  in  the  te8tator*s  pres- 
ence was  deemed  still  necessary  imder  the  New  York  statute.    But  see  Lyon . 
V.  Smith,  11  Barb.  124;  Ruddon  v.  McDonald,  1  Bradf .  862 ;  Yemam  v.  Spen- 
cer, 8  Bradf.  16, 20. 

In  Ambre  y.  Weishaar,  74  IlL  109,  the  testatrix  was  sitting  in  her  bed, 
plopped  up,  and  could  have  seen  the  witnesses  while  signing  in  the  next 
rsom,  the  door  between  the  rooms  being  open,  and  a  straight  line  from  her 
position  through  the  doorway  strildng  about  the  center  of  their  table. 

In  Meurer's  Case,  44  Wis.  892,  the  testator,  during  and  after  executing  his 
will,  sat  up  in  his  bed,  and  from  that  posture  could  plainly  see  the  witnesses 
attesting  bis  will  in  the  next  room,  through  an  open  doorway. 

Hie  following  are  instances  of  what  has  been  deemed  not  a  sufficient  sign- 
ing in  the  testator's  presence : 

In  Edelston  v.  Speake,  Holt,  222,  8  Mod.  269,  Comb.  166,  the  witnesses 
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sulMcribed  their  names  in  a  hall  adjoining  the  room  where  the  testator  lay, 
but  in  such  a  place  that  he  could  not  see  them. 

In  Machell  v.  Temple,  2  Show.  288,  the  witnesses  withdrew  out  of  sight 
into  another  room,  at  the  request  of  the  testator,  because  the  noise  in  his  sick 
room  disturbed  him. 

In  Broderick  ▼.  Broderick,  1  P.  Wms.  289,  4  Yin.  Abr.  684,  the  witnesses, 
for  the  ease  of  the  testator,  went  down  stairs  into  another  room,  to  attest  his 
will.    See,  also,  Onions  y.  Tyrer,  Id.  848. 

In  Clark  y.  Ward,  1  Bro.  P.  C.  187,  the  witnesses  subscribed  at  a  window 
in  a  passageway,  where  they  could  see  but  part  of  the  bed,  and  the  testator, 
lying  thereon,  could  not  see  them. 

In  Tribe  y.  Tribe,  18  Jur.  798,  1  Rob.  776,  the  testatrix  lay  in  bed  with  the 
curtains  drawn,  and  her  back  turned  toward  the  witnesses,  who  were  signing 
at  a  table  in  the  same  room. 

In  Wright  Y.  Manifold,  1  M.  &  S.  294,  the  testator  could  not,  from  his 
room,  haYe  seen  into  the  room  where  the  witnesses  signed,  without  putting 
his  head  out  into  the  passageway  which  connected  the  two  rooms;  alUiough, 
as  the  witnesses  were  retiring  from  his  room,  he  called  upon  his  attendant  to 
assist  him  in  rising. 

In  Ellis's  Case,  2  Curteis,  896,  the  witnesses  were  in  an  adjoining  room, 
where  they  could  neither  see  the  testator  nor  be  seen  by  him,  although  they 
were  so  near  that  they  could  hear  him  breathe. 

In  Colman's  Case,  8  Curteis,  118,  folding  doors  between  the  two  rooms 
were  open,  being  tied  back,  but  the  table  on  which  the  witnesses  wrote  was 
so  situated  that  the  testator  could  not  possibly  haYe  seen  it. 

In  Norton  y.  Bazett,  Dea.  &  Sw.  269  (6  Am.  Law  Reg.  62),  the  witnesses 
were  clerks  of  the  testator,  and  called  by  him  from  an  outer  office  into  his 
own,  where  he  was  sitting  with  his  back  towards  the  door.  The  will  was 
written  on  two  separate  sheets,  the  second  (see  Bond  y.  Seawell,  8  Burr.  1773; 
Gass  Y.  Gass,  3  Humph.  278 ;  Horsford's  Case,  L.  R  [8  P.  &  D.]  211)  of  which 
he  signed,  and  they,  his  table  being  full  of  papers,  took  into  their  room  for 
attestation.  When  they  returned  he  was  standing  up,  but  otherwise  relatiYely 
in  the  same  position  as  before,  and  from  which  it  was  imposnble  for  him  to 
haYe  seen  them  while  signing. 

In  Eiltick's  Case,  3  Sw.  &  Tr.  678,  the  deceased  could,  by  changing  her 
position  in  bed,  haYe  seen  the  witnesses  sign  her  will  in  another  room,  but 
the  proof  was  that  she  did  not  do  so. 

In  Yiolette  y.  Therriau,  1  Pug.  &  Bus.  (N.  B.)  889,  the  testator  had  been 
paralyzed,  and  was,  when  his  will  was  executed,  tmable  to  rise  from  his  bed 
without  assistance.  A  small  table  stood  at  the  foot  of  his  bed,  and  was  con- 
cealed therefrom  by  the  footboard  of  the  bed  rising  aboYe  it,  so  that,  although 
he  could  see  the  persons  of  the  witnesses,  their  arms  and  hands  and  the  paper 
on  which  they  wrote  on  the  table,  were  iuYisible. 

In  Robinson  y.  King,  6  Ga.  689,  the  testator  signed  his  will  in  bed,  and 
was  not  able  to  get  up  without  assistance.  The  witnesses  wrote  their  names 
thereto  on  a  piazza  adjoining  his  room,  and  about  ten  feet  from  him.    There 
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was  a  door  communicating  with  the  room,  but  their  relative  positions  were 
mch  that  they  could  not  see  each  other. 

In  Brooks  v.  Duffell,  23  Qa,  441,  a  will  was  executed  by  the  testator  in 
bed,  towards  eyening,  and,  for  the  sake  of  seeing  better,  the  witnesses  stepped 
to  a  door,  which,  when  opened,  swung  against  the  side  of  his  bed,  so  that> 
without  changing  his  position,  it  would  have  been  impossible  for  him  to  see 
them,  and  he  was  too  weak  to  notice  anything  that  was  going  on. 

In  Seed  v.  Roberts,  26  Qtk.  294,  the  testator,  in  extremu,  was  lying  in  a 
bed  with  four  high  posts,  having  a  counterpane  stretched  across  those  at  the 
head  to  protect  him  from  the  air.  After  he  had  signed,  the  will  was  taken 
behind  the  head  of  the  bed,  to  a  chiest  against  the  wall,  some  seven  or  eight 
feet  distant,  and  attested.  The  proof  showed  that  he  was  too  feeble  to  change 
his  position  without  help. 

In  Lamb  v.  Girtman,  88  Ga.  289,  the  testator  signed  his  will  at  a  small, 
table  in  a  hallway,  and  then,  being  in  feeble  health,  withdrew  to  his  room 
adjoining,  accompanied  by  a  witness,  who  returned  to  the  others,  and  then 
they  all  signed.  The  testator,  when  afterwards  noticed  by  them,  was  lying 
in  the  ordinary  attitude  on  his  bed,  and  in  that  position  could  not  have  seen 
the  witnesses  when  signing. 

In  Graham  v.  Graham,  10  Ired.  219,  the  witnesses  went  into  another  room 
to  sign  at  a  chest  standing  against  the  partition,  two  or  three  feet  from  the 
open  door.  The  bed  in  which  the  testator  lay  stood  also  against  the  parti- 
tion, with  its  head  nearly  opposite  to  the  chest,  so  that  the  testator  could,  by 
taming  his  head,  see  the  backs  of  the  witnesses  as  they  sat  at  the  chest  writing, 
bat  he  could  not  see  their  faces,  arms  or  hands,  nor  the  paper  on  which  they 
were  writing. 

In  Reynolds  v.  Reynolds,  1  Spears,  258,  the  testator,  after  being  raised  to 
sign  his  will,  sank  back  in  his  bed,  and  the  witnesses  went  to  a  table  in  a  hall' 
and  signed  their  names.  The  testator  could  not  see  them,  as  he  lay,  and  al- 
though he  had  strength  to  rise  sufficiently  to  see  them,  yet  he  did  not  rise. 

In  Jones  v.  Tuck,  8  Jones,  202,  the  testatos  could  not  see  the  witnesses 
whUe  signing  his  wiU  in  another  room,  without  raising  himself  up  on  his 
elbow,but  this  the  witnesses  thought  him  capable  of  doing,  because  they  saw 
him  torn  himself  several  times  in  his  bed. 

In  Omdorf  v.  Hummer,  12  B.  Hon.  619,  the  table  on  which  the  witnesses 
wrote  stood  just  behind  the  head  of  a  lounge  on  which  the  testator  lay,  and 
four  or  five  feet  therefrom.  He  could  not,  from  his  position,  have  seen  the 
witnesses  at  all,  and  it  seemed  doubtful  whether  he  could,  without  assistance, 
have  changed  his  posture. 

In  Neil  v.  NeU,  1  Leigh,  6,  the  testator,  when  two  of  the  witnesses  signed 
St  a  table  by  his  bed,  lay  with  his  back  to  them,  and  his  sight  was  poor  and 
the  light  in  the  room  dim.    He  could  not  rise  alone. 

In  Boldry  v.  Parris,  2  Cush.  488,  the  testatrix  and  one  witness  signed  in 
her  room,  and  then  that  witness  took  the  will  into  an  adjoining  room,  where 
it  was  signed  by  the  other  two  witnesses,  out  of  the  testatrix's  sight  alto- 
gether. 

In  Edelen  v.  Hardy,  7  Harr.  &  Johns.  61,  the  testator,  after  signing,  re- 
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quested  the  witnesses  to  retire,  and  they  went  into  an  adjoining  room,  sepa- 
rated from  the  other  by  a  plank  partition;  there  was  no  direct  communication 
between  the  rooms,  nor  could  testator  have  possibly  seen  them.  See  Russell 
y.  Falls,  8  Harr.  &  McHen.  457. 

In  Cornelius's  Will,  14  Ark.  676,  attestation  in  the  presence  of  testator  was 
held  to  be  unnecessary.    Also,  Abraham  y.  Wilkins,  17  Ark.  202. 

In  a  testator's  ''  presence  "  means  not  only  his  corporeal  presence,  but  also 
that  he  must  be  mentally  capable  of  executing  a  will  Right  y.  Price,  Doug. 
241;  Hudson  y.  Parker,  1  Roberts.  24;  Watson  y.  Pipes,  82  Miss.  451;  Mc- 
Guire  y.  Kerr,  2  Bradf .  244;  Jackson  y.  Moore,  14  La.  Ann,  218;  Hall  y.  Hall, 
18  Ga.  40;  Aurand  y.  Wilt,  9  Pa.  St.  54. 

Whether  a  witness's  subsequent  acknowledgment  to  a  testator  of  an  attes- 
tation made  out  of  his  presence,  is  sufficient,  see  Chase  y.  Eittredge,  11  Allen, 
49,  reyiewing  all  the  prior  cases;  Yaughan  y.  Yaughan,  18  Am.  Law  Reg. 
735;  Downie's  WiU,  42  Wis.  66;  Duffle  y.  Carridon,  40  Ga.  122;  mndmaish 
y.  Carlton,  8  H.  of  L.  Cas.  160. 

As  to  the  effect  or  conclusiyeness  of  an  attesting  clause,  see  Tappen  y. 
Dayidson,  12  C.  E.  Gr.  459;  Barnes  y.  Barnes,  66  Me.  286;  Howard's  Case,  5 
Mon.  199;  Carpenter  y.  Denoon,  29  Ohio  St.  879;  Hands  y.  James,  Com.  631; 
Croft  ▼.  Pawlet,  2  Str.  1109 ;  Lloyd  y.  Roberts,  12Moore  P.  C.  158;  Crawford 
y.  Curragh,  15  Up.  Can.  55;  Swinford's  Case,  L.  R  (1  P.  &  D.)  680;  Ragland 
y.  Huntingdon,  1  Ired.  561;  Pool  y.  Pool,  5  Ala.  12;  Hall  y.  Hall,  18  Ga.  40; 
Clark  y.  Donnorant,  10  Leigh,  22;  Fatheree  ▼.  Lawrence,  88  Miss.  622;  Deu- 
pree  y.  Deupree,  45  Ga.  415;  Chaffee  y.  Baptist  Soc  10  Pftige,  85;  Leaycraft 
y.  Simmons,  8  Bradf.  85;  Penniman's  Case,  20  Minn.  245;  and  how  far  an 
attesting  witness  may  qualify  or  yary  it  (White  y.  Trustees,  &c,  6  Bing.  810; 
Lucas  y.  Parsons,  24  Ga.  640;  Boyens's  Will,  28  Iowa,  854;  Dewey  y.  Dewey, 
1  Mete.  849;  Barnes  y.  Barnes,  66  Me.  286;  Rose  y.  Allen.  1  Cold.  28;  Jen- 
kins's Wm,  43  Wis.  610;  Weld  y.  Sweeney,  85  Dl.  60;  Otterson  y.  Hofford,  7 
Yr.  129). 


PiNKHAM  VS.  Blair 

[67  New  Hampshire,  226.] 

Indefinite  failure  of  ibstje. — Next  of  kin. 

Testator  devised  his  estate  to  his  two  daughters,  providing  that  if  either  died 
without  issue,  the  survivor  should  have  her  share;  and  if  both  died  without 
issue,  the  estate  should  vest  in  the  son  for  life,  and,  on  his  death,  descend  to 
the  heirs  of  his  body;  but  if  the  son  should  die  without  heirs  of  the  body,  the 
estate  was  to  pass  to  the  testator's  next  of  kin.  First,  one  daughter  died,  then 
the  son,  and  afterwards  the  other  daughter,  all  intestate  and  withoat  issue, — 
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Held^  that  the  limitation  to  the  testator's  next  of  kin  was  valid.     The  failure  of 
issue  was  issue  living  at  the  death  of  the  surviving  daughter. 
The  words  next  of  kin  embraced  persons  within  that  description  at  the  death  of 
the  surviving  daughter,  not  at  testator's  death. 

From  Merrimack  Probate  Court. 

Eichard  Pinkham  made  his  wiU  August  18,  1851;  died 
December  18,  1853;  and  his  will  was  proved  February  28, 
1854. 

The  testator  used  the  following  language  in  the  will : 

"  First.  I  give,  bequeath,  and  devise  to  Sarah  C.  Pinkham, 
my  wife,  the  one-third  part  of  all  my  real  estate,  wherever  the 
same  may  be  situate,  to  have  and  to  hold  the  same  to  her  and 
her  assigns  during  the  term  of  her  natural  life ;  and  I  also  give 
and  bequeath  unto  my  said  wife  one-fourth  part  of  all  my  per- 
sonal estate,  after  the  payment  of  my  debts  and  charges  of  ad- 
ministration.^ 

"Secondly.  I  give,  bequeath,  and  devise  to  my  two  daugh- 
ters, Mary  Ann  Pinkham  and  Lucy  Ellen  Pinkham,  share  and 
share  alike,  two-third  parts  of  all  my  real  estate,  and  three- 
fonrths  of  aU  my  personal  estate,  wherever  the  same  may  be 
situate,  together  with  the  remainder  in  the  remaining  third  part 
of  my  real  estate  from  and  after  my  wife's  decease — ^to  have  and 
to  hold  the  same  to  them,  the  said  Mary  Ann  and  Lucy  Ellen 
Pinkham,  free  from  the  control  and  intervention  of  any  husband 
that  either  of  them  may  hjCv^e,  and  to  thfeir  respective  heirs  and 
assigns  forever,  they  conforming  to  and  discharging  the  provis- 
ions of  this  will. 

"And  my  will  further  is,  that  if  either  of  my  said  daughters 
shall  die  without  issue,  that  the  survivor  of  them  and  her  heirs 
and  assigns  shall  have  the  share  of  her  deceased  sister ;  and  if 
both  of  my  said  daughters  die  without  issue,  that  my  son, 
Charles  E.  Pinkham,  shall  have  the  use  and  income  of  all  my 
said  estate  during  his  natural  life,  and  after  his  death  the  same 
to  descend  to  the  heirs  of  his  body,  and  their  heirs  and  assigns 
forever ;  but  if  the  said  Charles  E.  Pinkham  shall  die  without 
any  heirs  of  his  body,  then  my  will  is  that  said  estate  shall  go 
to  my  next  of  kin,  and  their  heirs  and  assigns  forever." 

Lucy,  one  of  the  testator's  daughters,  died  March  27, 1860 ; 
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his  son  Charles  died  December  9,  1861 ;  his  widow  died  July 
22, 1866 ;  and  his  other  daughter,  Maiy,  died  October  14, 1873. 
The  son  and  daughters  died  intestate  and  without  any  issue. 

At  the  time  of  Mary's  death,  his  brothers,  Enoch  Pinkham, 
since  deceai^  leaving  five  children,  and  George  W.  Finkham, 
were  living,  as  was  his  sister,  Mary  Chapman.  Four  of  his 
brothers  had  previously  died,  all  leaving  children  then  living. 
There  was  also  living,  at  this  daughter's  death,  Samuel  Blair  and 
Lucy  Ann  Patten,  her  mother's  brother  and  sister.  One  ma- 
ternal uncle  had  previously  died  leaving  two  children. 

The  court  below  decreed  ^that  the  estate  in  the  executor's 
hands  should  be  divided  equally  between  Samuel  Blair  and 
Lucy  Atiti  Patten  and  the  appellants,  the  surviving  paternal  and 
maternal  aunts  of  the  daughter  Mary. 

Asa  Fowler,  for  the  testator's  surviving  brothe^  and  sisters. 

W.  JS.  SmaUy  for  the  children  of  the  testator's  deceased 
brothers. 

/SI  C.  Eastman,  for  the  heirs  of  Mary  Finkham,  on  her 
mother's  side. 

Smtth,  J.  The  contingency  upon  which  Charles  E.  Fink- 
ham was  to  take  the  estate  devised  to  his  sisters  never  happened, 
he  having  died  during  the  lifetime  of  Mary  without  issue.  No 
part  of  his  father's  estate  devised  to  his  sisters  ever  descended 
to  him,  or  to  the  heirs  of  his  body,  because  there  were  no  such 
heirs.  The  will  of  Kichard  Finkham  is,  therefore,  to  be 
<ionstrued  as  if  no.  devise  or  bequest  to  Charles  had  been 
made.  Eaton  v.  Si/ra/vo,  18  N.  H.  320,  and  authorities  cited  on 
p.  324. 

I.  The  question  presented  is,  whether,  upon  the  death  of 
Mary  without  issue,  the  estate  which  she  inherited  from  her 
father  descended  to  her  heirs,  or  to  the  next  of  kin  of  her 
father ;  and  the  answer  to  this  question  depends  upon  w*hether 
the  limitation  over  to  the  next  of  kin  of  the  testator  by  way  of 
executory  devise  is  void  for  remoteness.  Li  other  words.  Does 
the  language  of  the  will — "  if  both  of  my  said  daughters  shall 
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die  without  issue " — mean  without  issue  at  the  time  of  their 
respective  deaths,  or  an  indefinite  failure  of  issue  at  any  time 
afterwards,  no  matter  how  long  after?  If  the  latter,  then  the 
limitation  is  void  for  remoteness ;  but  if  the  former,  then  it 
took  effect  by  way  of  an  executory  devise,  and  the  estate  des- 
cends to  the  next  of  kin  of  Richard  Pinkham. 

In  Sail  V.  Chaffee^  14  N.  H.  215,  is  an  interesting  discussion 
by  Parker,  C.  J.,  wtether  the  courts  of  this  State  would,  when 
a  case  should  arise,  be  bound  to  follow  the  English  decisions, 
that  a  devise  to  a  person,  with  a  limitation  over  in  case  he 
should  die  without  issue,  would  be  void  for  remoteness,  if  such 
person  should  die  leaving  no  issue  living.  It  was  not  necessary 
in  the  decision  of  that  case  to  decide  what  words  would  and 
what  would  not  be  held  to  denote  such  a  failure  of  issue,  be- 
cause the  language  of  the  will  then  under  consideration  did  not 
admit  of  any  other  construction  than  that  the  testator  intended 
a  failure  of  issue  at  the  time  of  the  death  of  the  first  taker.  In 
the  very  able  review  by  Judge  Parker  of  the  authorities,  and  in 
his  discussion  of  the  principles  that  underlie  the  doctrine,  he 
very  significantly  questions  whether  we  are  bound  to  follow  a 
cast-off  rule  of  the  English  jurisprudence  as  a  true  rule  of  the 
common  law  here  upon  the  subject.  Likewise,  in  the  subse- 
quent cases  of  BeU  v.  Scornvmon^  15  N.  H.  381 ;  Eaton  v.  Stra/Wy 
18  N.  H.  320 ;  and  Damning  v.  Wherrin,  19  N.  H.  9,  the  in- 
tention of  the  testator  clearly  appeared  to  be  a  failure  of  issue 
living  at  the  time  of  the  death  of  the  devisee,  and,  consequently ^ 
the  court  was  not  called  upon  to  determine  whether  the  worda 
used  of  themselves  denoted  a  definite  failure  of  issue. 

In  the  case  before  us  the  court  is  saved  the  trouble  of  in- 
quiring whether  the  language  of  the  will — "  if  both  my  said 
daughters  shall  die  without  issue" — means  an  indefinite  failure 
of  issue,  according  to  the  old  English  rule  in  relation  to  estates 
of  inheritance,  The  intention  of  the  testator,  to  be  collected 
from  the  whole  will  taken  together,  is  "  the  pole  star  to  guide 
the  court "  in  the  interpretation  of  the  will. 

The  testator  devised  his  estate  to  his  two  daughters  in  fee, 
'*  they  conforming  to  and  discharging  the  provisions  of  his  will,'* 
which  he  established  in  the  following  terms : 
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"  And  my  will  further  is,  that  if  either  of  my  said  daughters 
shall  die  without  issue,  that  the  survivor  of  them  and  her  heirs 
and  assigns  shall  have  the  share  of  her  deceased  sister ;  and  if 
both  of  my  said  daughters  shall  die  without  issue,  that  my  son, 
Charles  E.  Pinkham,  shall  have  the  use  and  income  of  all  my 
said  estate  during  his  natural  life,  and  after  his  death  the  same 
to  descend  to  the  heirs  of  his  body  and  their  heirs  and  assigns 
forever ;  but  if  the  said  Chai*les  £.  Pinkham  shall  die  without 
any  heirs  of  his  body,  then  my  will  is  that  said  estates  shall  go 
to  my  next  of  kin  and  their  heirs  and  assigns  forever." 

The  will  also  provided  that  the  daughters  should  pay  certain 
annuities  to  the  testator's  son,  mother  and  sister  during  their 
lives ;  and  if  the  daughters  died  without  issue,  and  the  estate 
should  come  to  his  son  and  the  heirs  of  his  body,  he  and  they 
should  continue  the  same  annuities  to  his  mother  and  sister 
during  their  lives. 

These  provisions  taken  together  clearly  show,  to  my  mind, 
that  the  testator  intended  a  failure  of  issue  at  the  time  of  the 
deaths  respectively  of  his  daughters  and  son.  I  do  not  see  how 
they  admit  of  any  other  construction.  The  provision,  that  if 
either  daughter  should  die  without  issue,  the  survivor  and  her 
heirs  should  take  the  share  of  the  deceased  sister,  certainly 
shows  that  the  testator  had  in  his  mind  only  the  contingency 
of  her  dying  leaving  no  issue  at  the  time  of  her  death,  and  not 
an  indefinite  failure  of  issue  long  afterwards — ^perhaps  after 
several  generations.  So  the  provision,  that  if  both  daughters 
should  die  without  issue,  the  son  Charles  should  take  a  life 
estate,  remainder  to  the  heirs  of  his  body,  unmistakably  shows 
that,  by  the  words  "shall  die  without  issue,"  the  testator  meant 
a  dying  without  issue  living  at  the  time  of  the  death  of  his 
daughters.  Likewise  the  provision  that,  upon  the  death  of  the 
son,  the  estate  should  descend  to  the  heirs  of  his  body  and  their 
heirs,  shows  that  the  same  idea  was  in  the  mind  of  the  testator, 
and  that  the  thought  of  an  indefinite  failure  of  issue  after  sev- 
eral generations  was  not  what  he  intended  to  provide  for.  There 
is  nothing  in  any  of  these  several  provisions  that  indicates  that 
the  testator  intended  the  dying  without  issue  should  be  imder- 
stood  in  the  technical  sense  of  an  indefinite  failure  of  issue,  ac- 
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cording  to  the  discarded  English  rule,  when  applied  to  both  of 
his  danghtersy  and,  in  the  common  and  grammatical  sense,  of  a 
definite  failure  of  issue  when  applied  to  the  daughter  who 
should  first  decease.  It  is  a  familiar  rule,  applied  in  the  con- 
straction  of  wills,  that  words  occurring  more  than  once  in  a 
will  shall  be  presumed  to  be  used  always  in  the  same  sense, 
unless  a  contrary  intention  appear  from  the  context,  or  unless 
the  words  be  applied  to  a  different  subject.  Bedf .  on  Wills, 
42T.  The  further  provision,  imposing  the  payment  upon  the 
saccessive  takers  of  the  property  of  an  annuity  to  the  mother 
aud  sister  of  the  testator,  is  also  evidence,  as  it  seems  to  me, 
that  he  intended  a  definite  failure  of  issue  at  the  death  of  each 
successive  taker. 

It  is  well  settled,  also,  that  a  limitation  to  a  survivor  indi- 
cates an  intention  to  limit  on  a  definite  failure  of  issue,  ^oa- 
dick  V.  Comellj  1  Johns.  440,  and  authorities  cited  in  appellants' 
brief. 

It  is  no  objection  that  the  devise  over  depended  upon  more 
than  one  contingency.  The  number  is  not  material,  provided 
they  are  all  to  happen  within  the  compass  of  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards  (adding,  in  case  of  ges- 
tation, about  nine  months).  In  this  case,  all  the  contingencies 
upon  which  the  devise  over  to  the  testator's  next  of  kin  de- 
pended, must  happen  upon  the  deaths  of  his  three  children 
living  at  the  date  of  the  execution  of  his  will. 

For  these  reasons,  I  am  satisfied  that  the  devise  over  to  the 
next  of  kin  of  the  testator  took  effect  upon  a  definite  failure  of 
ifisue  in  his  two  daughters,  which  occurred  upon  their  dying 
without  leaving  issue  living  at  their  deaths,  and  the  devise  over 
is  therefore  valid  as  an  executory  devise. 

II.  The  next  question  that  presents  itself  is,  whether  the 
estate  over  vested  in  the  next  of  kin  who  were  such  at  the 
death  of  the  testator,  or  at  the  death  of  his  surviving  daughter. 
The  rule,  as  given  in  Jarman,  is,  that  where  an  estate  is  given 
to  a  stranger  for  life,  or  any  other  limited  interest,  then  over 
to  his  next  of  kin,  those  who  stand  in  that  relation  at  the  death 
of  the  testator  will  be  entitled  to  take,  whether  living  or  not  at 
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the  period  when  the  devise  over  takes  effect.    2  Jarman  on 
Wills,  52, 

But  if  there  be  a  gift  for  life  or  in  fee  to  persons  who  are 
themselves  the  sole  next  of  kin  of  the  testator  at  the  time  of  his 
decease,  the  gift  over  must  be  considered  as  intended  to  refer 
to  the  persons  answering  the  description  of  next  of  kin  at  the 
death  of  the  first  taker.    lb.  54,  55. 

In  Eedfield  on  Wills  (ed.  of  1864,  ch.  9,  sec.  21,  p.  392),  the 
author  says :  "  The  devise  or  bequest  of  property  to  the  testa- 
tor's heirs  at  law  means  those  who  are  such  at  the  time  of  his 
decease,  unless  a  contrary  intent  is  very  obvious.  Mere  conjec- 
ture or  surmise  is  not  sufficient.  But  where  there  are  interven- 
ing estates,  and  the  remainder  is  contingent,  it  will  be  construed 
as  having  reference  to  those  who  shall  sustain  the  relation  of 
heirs  at  the  time  the  estate  vests  in  possession.  But  the  fact 
that  the  persons  to  whom  the  estate  for  life  is  given  are  among 
such  heirs  is  no  sufficient  ground  to  vary  the  general  construc- 
tion." 

In  Alibott  V.  Bradstreety  8  Allen,  587,  the  well  settled  gen- 
eral rule  of  construction  is  stated  to  be,  that  a  bequest  or  devise 
to  "  heirs  "  or  "  heirs  at  law  "  of  a  testator  will  be  construed  as 
referring  to  those  who  are  such  at  the  time  of  the  testator's  de- 
cease, unless  a  different  intent  is  plainly  manifested  by  the  will. 
Where  such  intent  is  plainly  manifested  it  will,  of  course,  pre- 
vail. See  authorities  cited  on  p.  589.  On  p.  591  the  court 
say :  ^^  It  has  been  held,  in  some  cases,  that  if  there  is  a  gift  to 
a  person  for  life  with  remainder  to  the  testator's  next  of  kin, 
and  the  person  taking  the  life  estate  is  the  sole  next  of  kin  at 
the  death  of  the  testator,  the  remainder  will  be  considered  as 
given  to  the  persons  answering  the  description  at  the  termina- 
tion of  the  estate  for  Ufe.  Jones  v.  Colhech^  8  Ves.  Jr.  38  ; 
Long  V.  BlackaU^  8  Ves.  486.  And  where  the  prior  legatee, 
whose  interest  on  his  death  without  issue  is  divested  in  favor 
of  the  ulterior  gift  to  the  testator's  next  of  kin,  was  one  of  such 
next  of  kin  at  the  time  of  the  testator's  death,  this  has  been 
deemed  a  sufficient  ground  for  construing  the  words  to  mean 
the  next  of  kin  at  the  time  of  the  happening  of  the  contin- 
gency.   Butler  V.  Busfmelly  3  Mylne  &  Keen,  232.    But  both 
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those  classes  of  cafles  are  generally  recognized  as  exceptional, 
and  the  construction  adopted  is  nsnallj  strengthened  by  some 
special  circmnBtances  indicative  of  intention.  Briden  v.  Hew- 
lett^ 2  Mylne  &  Keen,  90.  Most  of  them  are  cases  of  a  bequest 
oTer,  upon  failure  of  some  prior  object  of  the  testator's 
bonnty." 

Sears  y.  Russell^  8  Gray,  86,  is  a  case  of  this  class,  where, 
npon  special  circumstances,  the  intent  of  the  testator  was  found 
to  be  a  gift  to  those  who  were  heirs  at  the  time  of  distribu- 
tion. 

In  Jones  v.  CoUbeck^  cited  by  the  appellants,  the  daughter 
was  the  only  next  of  kin  of  the  testator  at  the  time  of  his  death ; 
and  it  was  held  that,  by  ^^  relations,"  the  testator  intended  those 
who  were  such  at  the  death  of  his  daughter,  and  not  at  his  own, 
"deeming  it  impossible  that  the  testator  could  mean  that  his 
daughter,  whom  he  evidently  thought  would  survive  him,  should 
take  under  the  devise  over." 

Briden  v.  Hewlett^  2  Mylne  &  Keen,  90,  also  cited  by  the 
appellants,  is  another  case  where  the  intention  of  the  testator 
was  held,  in  opposition  to  the  general  rule,  to  be,  under  the  cir- 
cumstances disclosed  by  the  will,  that  the  property  devised  to 
his  next  of  kin  meant  next  of  kin  at  the  death  of  the  first  taker. 
The  Master  of  the  Bolls  said :  '^  It  is  impossible  to  contend  that 
this  testator  meant  to  give  the  property  in  question  absolutely 
and  entirely  to  his  mother,  because  he  gives  it  to  her  for  life 
with  a  power  of  appointment." 

Enough  authorities  have  been  cited  to  show  what  the  rule  is 
which  must  govern  the  decision  of  this  case.  Looking,  then,  at 
the  win  of  Richard  Pinkham,  was  it  his  intention  that,  in  the 
event  of  his  children  dying  without  issue,  his  estate  should  des- 
cend to  his  next  of  kin  who  were  such  at  the  time  of  the  death 
of  the  last  survivor  of  them?  His  only  next  of  kin  at  the  time 
of  his  own  decease  were  these  same  three  children  to  whom  he 
devised  his  estate  in  fee.  I  cannot  put  this  any  more  strongly 
than  the  learned  counsel  for  the  appellants  does  in  his  argu- 
ment :  *'  It  would  be,  it  seems  to  us,  extremely  absurd  to  sup- 
pose the  testator  could  possibly  have  intended  to  give  the  prop- 
erty over  after  the  death  of  his  children  without  issue,  to  those 
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very  children  to  whom  he  had  previously  given  it  in  fee.  In 
the  language  of  the  cases  we  have  cited,  such  an  idea  is  impos- 
sible to  be  entertained ;  and  the  testator  mnst  have  intended  to 
give  it  to  those  who  should  be  his  next  of  kin  at  the  decease  of 
the  last  survivor  of  his  children,  they  all  having  died  without 
leaving  living  issue.  *  *  *  Such  a  devise  over  to  those  to 
whom  the  property  had  already  been  given  in  fee  would  be  re- 
pugnant to  the  preceding  provisions  of  the  will,  because  both 
could  not  be  carried  into  effect,  and  therefore  void.  Sweet  v. 
ChMe,  2  K  Y.  73." 

lU.  At  the  time  of  the  death  of  the  surviving  child  of  the 
testator,  there  were  living  two  brothers  and  a  sister  of  the  tes- 
tator. Four  brothers  had  previously  deceased,  all  leaving  chil- 
dren  who  were  then  living.  The  last  question  presented  for 
our  consideration  is,  whether,  under  the  term  ^'  next  of  kin," 
the  two  surviving  brothers  and  sister  only  are  included,  or  also 
the  children  of  the  four  deceased  brothers. 

Counsel  for  the  surviving  brothers  and  sister  contend  that 
they  alone  are  meant  by  next  of  kin,  and  cite  Elmedy  v.  Y<yung^ 
2  Myl.  &  K.  780,  as  authority. 

That  was  an  appeal  from  Sir  John  Leach,  Master  of  the 
Bolls,  reported  in  the  same  volume,  p.  82,  who  held,  in  1833, 
that  the  words  ^^next  of  kin"  must  be  taken  to  mean  next  of 
kin  according  to  the  statute  of  distributions.  On  appeal,  in 
1835,  the  Lords  Commissioners  Shadwell  and  Bosanquet  re- 
versed his  decision,  and  held  that  the  words  ^^  next  of  kin," 
used  svnvpliciter^  are  to  be  taken  to  mean  nea/rest  of  kin.  By 
this  decision,  the  cases  of  Phillips  v.  Garthj  3  Bro.  Ch.  Ca.  64, 
decided  in  1790,  and  Hinckley  v.  MadarenSy  1  MyL  &  K.  27, 
decided  in  1832,  as  well  as  Elmesly  v.  Yotrng^  as  decided  by  the 
Master  of  the  Bolls  in  1833,  were  overruled ;  also  Stamp  v. 
Cookcy  1  Cox,  234,  decided  in  1786,  where  the  question  was 
whether  "  next  relations  "  included  nephews  and  nieces  as  well 
as  sisters.  Lord  Kenyon  said :  '^  If  the  residue  had  been  given 
to  ^  the  next  of  kin,'  and  the  testator  had  stopped  there,  the 
statute  would  have  been  the  rule  to  go  by;  and  although 
nephews  and  nieces  are  not  in  fact  so  near  as  brothers  and  eis- 
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ters,  yet  the  fund  would  have  been  distributed  per  stirpea^ 
according  to  the  statute." 

On  the  other  hand  are  the  cases  of  Garrick  v.  Zord  Camderiy 
14  Ves,  372 ;  Smith  v.  Campbell^  Coop.  277 ;  and  Brandon  v. 
Brandojij  3  Swanst.  312,  where  the  rule  as  laid  down  in  Phillips 
V.  Garth  is  either  dissented  from  or  questioned. 

The  case  of  Elmesly  v.  Yowig  may  be  considered  as  having 
settled  the  question  in  England.  How  far  the  result  was  due 
to  the  provisions  of  the  statute  of  distributions  does  not  clearly 
appear ;  but  the  conclusion  reached  is  in  conflict  with  our  own 
case  of  Varrell  v.  WmdeU^  20  N.  H.  431,  decided  in  1846,  nine 
years  after  the  decision  in  Elmesly  v.  Youmg^  and  undoubtedly 
with  f  nil  knowledge,  by  the  learned  judge  who  delivered  the 
opinion  of  the  court,  of  what  had  been  held  in  that  case.  In 
Varrell  v.  Wendellj  a  bequest  was  made  of  bank  stock  for  the 
life  of  the  legatee,  with  power  of  sale  on  certain  conditions,  and 
to  be  apportioned  among  ^^  the  relations  "  of  the  testator  accord- 
ing to  the  discretion  of  the  legatee,  to  be  by  them  enjoyed  after 
her  decease.  She  attempted  to  dispose  of  her  stock  by  will,  ap- 
portioning it  among  various  persons  that  were  of  kin  to  the  testa- 
tor, in  different  degrees,  and  excluding  some  who  were  his  next 
of  kin.  The  question  was  whether  this  was  a  valid  execution 
of  the  power.  It  was  held  by  the  court,  Gilchrist,  J.,  that  by 
his  ^^ relations"  the  testatoi^  must  have  intended,  without  any 
reasonable  doubt,  his  "  next  of  kin "  according  to  the  sta/tute^ 
and  that  the  apportionment  must  be  confined  to  the  next  of  kin 
according  to  the  statute  of  distributions. 

Beferring  to  our  statute  of  distributions,  we  find  that  the 
real  estate  (and  the  same  rule  applies  to  personal  estate)  of  every 
person  deceased  descends  in  equal  shares : 

1.  To  the  children  of  the  deceased,  and  to  the  legal  repre- 
sentatives of  such  of  them  as  are  dead. 

2.  If  there  be  no  issue,  to  the  father  if  he  be  hving. 

3.  If  there  be  no  issue  or  father,  in  equal  shares  to  the 
mother  and  to  the  brothers  and  sisters  of  the  deceased,  or  their 
representatives. 

4.  To  the  next  of  kin  in  equal  shares.  Gen.  Stats,  ch.  184, 
seel. 
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Who,  then,  were  the  next  of  kin  of  Bichard  Pinkham  when 
the  devise  over  to  them  took  effect,  to  wit,  upon  the  death  of  his 
last  surviving  child,  Mary  Ann  Pinkham,  without  issue!  No 
one  named  in  the  first  clause  of  the  statute,  for  his  children  were 
all  dead,  leaving  no  legal  representatives.  By  the  second  clanse, 
his  father  if  he  had  been  living ;  but  he,  too,  had  deceased.  By 
the  third  clause,  the  mother  and  the  brothers  and  sisters,  or 
their  representatives ;  his  mother  had  also  deceased,  but  there 
were  two  brothers  and  one  sister  living,  and  the  children  of 
four  brothers  deceased.  Plainly,  then,  the  two  surviving 
brothers  and  sister,  and  the  representatives  of  the  deceased 
brothers,  took  the  estate  devised  over  to  "the  next  of  kin"  of 
the  testator. 

By  the  construction  contended  for  by  the  appellants,  if,  at 
the  death  of  Mary  A.  Pinkham  there  had  been  living  other 
children  than  Lucy  and  Charles,  and  the  representatives  of  still 
other  children  deceased,  the  estate  must  have  descended  to  the 
children,  to  the  exclusion  of  the  representatives  of  the  deceased 
children ;  that  is,  if,  as  the  appellants  contend,  by  "  next  of 
kin  "  is  meant  the  nea/rest  of  kin,  children  would  take  to  the 
exclusion  of  children  of  deceased  children,  that  is,  grandchildren, 
and  uncles  and  aunts  to  the  exclusion  of  children  of  other  uncles 
and  aunts,  that  is,  nephews  and  nieces.  Nothing  but  impera- 
tive necessity  would  compel  us  to  assent  to  a  result  so  un  jnst 
and  unnatural. 

Except  in  Va/rrdl  v.  Wenddlj  I  cannot  find  that  this  ques- 
tion has  before  been  raised  in  this  court,  or  that  it  has  been 
raised  even  in  the  Probate  Courts  of  this  State — ^f  rom  which  I 
inf  eif  that  the  term  ^^  next  of  kin  "  in  wills,  in  this  State,  has 
been  uniformly  construed  with  reference  to  the  statute  of  dis- 
tributions. 

How  Bichard  Pinkham  intended  the  words  "  next  of  kin  *' 
to  be  understood  is  a  very  material  inquiry,  and  any  expression 
of  his  in  his  will,  however  slight,  that  would  throw  any  light 
upon  his  intention,  would  be  laid  hold  of  for  that  purpose.  2 
Wm.'s  Ex.  1364,  notes.  It  is  not  probable  that  he  ever  heard 
of  the  doctrine  of  Elmesly  v.  Young,  It  may  be  presiuned, 
however,  that  he  was  familiar  with  our  statute  of  distributions, 


WRIGHTS  APPEAL.  125 

and  of  the  practioe  under  it,  and  hence  made  his  will  with  ref- 
erence to  the  law  as  understood  in  this  State. 

Onr  statute  of  distributions  is  plain  and  simple.  It  is  the 
same  for  both  real  and  personal  estate.  It  is  important  that 
the  rules  of  descent  and  distribution,  and  especially  for  the  ad- 
ministration of  estates,  should  be  simple  and  uniform.  The 
rule  of  construction  here  laid  down,  it  seems  to  me,  commends 
itself  to  the  common  sense  of  every  one,  and  will  of  tenest  carry 
into  effect  the  intention  of  testators. 

The  decree  of  the  Probate  Court  should  be  set  aside,  and  a 
new  decree  entered,  giving  the  funds  in  the  hands  of  the  ad- 
ministrator to  the  surviving  brothers  and  sister  of  the  testator 
at  the  time  of  the  decease  of  Mary  Ann  Pinkham,  and  to  the 
representatives  of  the  deceased  brothers  per  ati/rpeSy  in  equal 
shares.  The  thirty  dollars  advanced  to  Mrs.  Chapman  must  be 
taken  into  account  m  determining  her  share. 

CusHiNO,  C.  J.,  and  Ladd,  J.,  concurred. 

Decree  accordingly. 


See  Dove  v.  Terr,  infra. 


Wright's  Appeal. 

[89  Pennsjlvaiiia  State,  66.] 
AdVANOBMBNT. — ^EVIDENOE  TO  SHOW   SAME. 

The  testator  held  his  son's  notes  made  about  four  years  before  the  execution  of 
his  wiU.  In  this  instrument  he  recited  that  he  had  "  loaned"  moneys  to  his 
son  and  other  children, .  which  should  be  construed  as  "^advances "  to 
them,  adding,  "should  I  make  any  further  advances  to  them,  I  will  charge 
the  same  in  my  memorandum  or  account  book  as  heretofore."  No  subsequent 
charges  were  entered  in  the  book  against  his  son— Held,  that  the  words  "  loaned'* 
and  "  advances  "  were  used  interchangeably  and  the  notes  were  to  be  consid- 
ered advancements. 
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The  technical  meaning  of  words  must  give  way  to  the  equities  of  the  parties  and 
the  plain  intent  of  testator. 

Appeal  from  the  Orphans  Court  of  Philadelphia  county. 
Appeal  from  a  decree  made  upon  the  first  settlement  of 
the  executor's  account  in  the  estate  of  Isaac  K.  Wright. 

W,  W.  Ledyard  and  J.  C.  Stilwell^  for  appellant. 
John  Pusey  and  George  W.  Thorn^  for  appellee. 

Mr.  Justice  "Woodward  delivered  the  opinion  of  the  court. 
When  Isaac  K.  Wright  died  on  the  18th  of  February,  1875,  he 
held  two  notes  of  his  son,  George  Wright,  for  $2,554  89  and 
$650,  respectively,  dated  the  8th  of  April,  1869,  and  payable 
ten  days  after  date.  Whether  the  amount  of  these  notes 
ought  to  be  treated  as  a  debt  due  to  the  decedent's  estate  or  as 
an  advancement  to  be  adjusted  under  the  directions  of  the  de- 
cedent's will,  is  the  only  question  presented  for  inquiry  and 
determination. 

The  will  was  executed  on  the  18th  of  October,  1873,  four 
years  and  a  half  after  the  notes  were  given.  In  the  residuary 
clause,  after  a  gift  of  one-seventh  of  the  residue  of  his  estate  to 
each  of  his  five  surviving  children,  of  one-seventh  to  the  chil- 
dren of  a  deceased  daughter,  and  one-seventh  to  the  children  of  a 
deceased  son,  the  testator  proceeded  to  define  the  pecuniary  re- 
lations existing  between  his  children  and  grandchildren  and 
himself.  He  said  :  ^^  I  have  loaned  sundry  amounts  of  money 
to  my  children  and  some  of  my  grandchildren,  as  hereinafter 
set  forth,  which  loans  I  wish  to  be  considered  as  advances  to 
them,  and  to  be  taken  as  money  due  from  them  to  me,  and  in 
the  distribution  of  my  estate  amongst  them,  to  be  deducted  from 
his,  her,  or  their  share  thereof.  To  this  time  I  have  advanced 
to  my  daughter,  Sarah  Kenderdine,  the  sum  of  three  thousand 
dollars ;  *  *  *  to  my  son,  George  Wright,  four  thousand 
dollars."  The  concluding  sentence  of  the  residuary  clause  was 
in  these  words :  "  Should  I  make  any  further  advances  to  them, 
I  will  charge  the  same  in  my  memorandum  or  account  book  as 
heretofore."    Four  codicils  were  added  to  the  will,  the  last  of 
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which  bore  date  the  9th  of  November,  1874,  and  in  none  of 
them  waB  the  charge  against  George  changed. 

Upon  the  notes  of  the  appellant  to  the  testator  the  receipt 
of  vnterest  to  the  8th  of  October,  1870,  was  indorsed,  and  an- 
other indorsement  of  the  words,  "no  more  interest  to  be 
charged  on  the  within  notes,"  was  made  on  the  2d  of  February, 
1875.  The  notes  themselves  were  given  in  lien  of  other  notes 
previously  held  by  the  testator.  The  consideration  for  them 
had  been  in  part  coal  sold,  and  in  part  and  mainly  money  lent. 
No  "memorandum  or  account  book"  making  additional 
charges  against  his  children  or  grandchildren  was  found  after 
the  testator's  death.  Two  of  the  executors,  in  filing  their  ac- 
count, included  the  notes  in  controversy  as  assets  of  the  estate. 
The  claim  was  resisted  by  the  appellant,  on  the  ground  that 
they  were  part  of  the  advancement  the  will  had  charged  against 
him.  At  the  audit,  he  was  called  as  a  witness  by  the  execu- 
tors. He  admitted  that,  including  the  amount  of  the  notes,  he 
had  received  from  his  father  about  $5,000.  His  testimony  has 
not  been  brought  up,  but  it  was  found  as  a  fact  by  the  adjudi- 
cating judge,  that  "  a  large  part  of  what  he  had  received,  in  ex- 
cess of  the  sum  mentioned  in  the  will,  was  after  his  failure  in 
business  and  when  he  was  in  a  state  of  actual  want.  It  was 
given  to  him  in  small  sums  of  $5,  $10  and  $20."  With  none 
of  these  sums  did  his  father  charge  him  after  the  will  was  exe- 
cuted. The  adjudicating  judge  held  the  charge  in  the  will  to 
have  embraced  the  notes,  and  treated  them  as  part  of  the  ad- 
vancement made  to  the  appellant.  A  different  view  was 
adopted  by  the  Orphans  Court.  The  notes  were  held'to  be 
exclusive  of  the  charge  for  advancements,  and  to  be  evidences 
of  indebtedness  for  which  the  appellant  was  bound  to  accoimt. 

Beyond  the  terms  of  the  will  and  some  proof  relating  to  two 
bonds  held  by  the  testator  against  a  son-in-law  and  another  son, 
there  was  no  evidence  bearing  on  the  question  in  dispute,  ex- 
cept the  testimony  of  the  appellant  himself.  The  effect  of  the 
decree  below  was  to  increase  his  liability  to  the  estate  from 
$4,000  to  $7,204  89.  He  testified  that  his  indebtedness  for 
everything  given,  advanced,  or  lent  him,  did  not  exceed  $5,000, 
and  part  of  this  was  received  after  he  failed  in  business,  and 


128  AMERICAN  PROBATE  REPORTS. 

after  the  will  was  made.  Between  the  sum  charged  against 
him  and  the  principal  of  the  note,  there  was  a  margin  of 
$795  11,  and  nothing  outside  of  his  own  admission  has  been 
found  to  show  how  or  when  or  whether  any  part  of  that  mar- 
gin had  been  advanced.  The  notes  alone  may  well  have  been 
in  the  testator's  mind.  It  was  found  by  the  adjudication  that, 
*^with  interest  added  to  the  date  of  the  will,  they  are  very 
nearly  the  exact  sum  charged. 

It  has  been  strongly  urged  on  behalf  of  the  appellees,  that 
the  testator  declared  that  he  had  ^'  loaned  "  certain  moneys  to 
his  children  and  grandchildren,  debts  owing  by  them  to  him 
were  not  intended  to  be  included  in  the  amounts  severally 
specified.  But  the  word  '^  advanced  "  was  used  in  immediate 
connection  with  the  schedule  in  which  the  appellant's  liability 
to  account  in  the  distribution  was  declared.  Besides,  the  notes 
were  given  mainly  for  moneys  lent  They  were  •  in  existence 
long  before  the  will  was  executed  and  the  description  of  such 
moneys  as  "  loans  "  or  as  "  advancements  "  was  not  absolutely 
inapt.  Under  all  the  circumstances  surrotmding  these  parties, 
and  in  the  light  of  the  precedents  by  which  cognate  questions 
have  been  settled,  it  must  be  held  that  it  was  the  purpose  of 
the  testator  to  make  the  charge  for  advances  substantially  equal 
to  the  debts  the  appellant  owed  him.  The  word  "  loaned " 
and  the  word  "  advanced  "  were  used  interchangeably.  They 
are  to  be  construed  in  view  of  the  facts  that  have  been  either  ad- 
mitted or  ascertained.  It  has  often  happened  that  the  stringent 
application  of  even  a  strictly  technical  word  has  worked  griev- 
ously unjust  results.  "  All  mere  technical  rules  of  construction 
must  give  way  to  the  plainly  expressed  intention  of  a  testator ." 
Sharswood,  J.,  in  RecK%  Appeal^  28  P.  F.  Smith,  432.  And 
when,  in  aid  of  a  written  instrument,  its  intention  can  be  gath- 
ered from  undoubted  proofs,  the  equities  of  parties  claiming 
under  it  are  not  to  be  overthrown  by  a  rigid  adherence  to  one 
alternative  meaning  of  an  equivocal,  technical  word.  If,  after 
advancements,  a  will  be  made,  the  intention  of  the  testator  ia 
matter  of  fact  determinable  from  the  will  itself,  and  from  ex- 
trinsic matters  or  testimony  to  show  whether  money  or  goods 
were  intended  as  advancements  or  to  be  paid  for.    Huston,  J.^ 
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in  Watson  v.  WaUorij  6  Watts,  254.  In  the  absence  of  direct 
evidence  accompanying  a  gift,  the  question  of  advancement 
most  be  determined  from  a  consideration  of  the  surrounding 
facts.  KnaWs  Estate^  30  Leg.  Int.  361.  YundPs  Appeal^ 
1  Harris,  575,  which  was  relied  on  by  the  counsel  for  the  appel- 
lees at  the  argument,  belongs  to  a  large  class  of  cases,  which 
have  settled  the  rule  that  a  debt  due  by  a  son-in-law  cannot  be 
converted  by  proof  of  a  testator^s  subsequent  parol  declaration 
into  an  advancement  to  his  daughter.  The  facts  developed 
before  him  fully  justified  the  decision  of  the  adjudicating 
jndge.  It  is  certain  that  any  charge  against  the  accountant  be- 
yond $5,000  would  be  excessive  and  undue.  The  amount  of 
money,  he  received  after  the  execution  of  the  will  has  not  been 
shown.  But  he  received  some  amount,  and  while  it  cannot  be 
said  positively  that  any  charge  beyond  $4,000  would  be  unjust, 
it  may  be  said,  positively,  that  such  a  charge  would  be  unsafe. 

There  was  nothing  in  the  receipt  given  by  the  appellant  to 
the  executors  for  $4,204  89  (including  the  amount  of  the  notes 
and  the  $1,000  paid  him),  on  account  of  his  share  under  the 
will,  and  nothing  in  the  surrender  of  the  notes  to  stand  in  the 
way  of  his  present  assertion  of  his  rights.  lie  did  not  admit 
the  liability  alleged  against  him.  Keither  the  executors  nor 
the  other  distributees  have  been  prejudiced.  And  his  creditors 
liave  acquired  rights  under  their  atttachments  which  no  volun- 
tary act  on  his  part  could  be  permitted  to  destroy. 

Decree  reversed  and  record  remitted.  And  it  is  now  ad- 
judged and  decreed  that  in  the  re-distribution  of  the  estate  of 
Isaac  K.  Wright,  deceased,  the  charge  against  George  Wright, 
the  appellant,  for  advancements,  be  limited  to  $4,000  ;  that  the 
distributive  share  of  the  said  George  Wright  be  held  subject  to 
the  claims  of  his  attaching  creditors ;  and  that  the  costs  of  this 
appeal  be  paid  out  of  the  funds  of  the  estate. 
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David  D.  Gbisgom  vs.  Thomas  Evens. 

[40  New  Jersey  Law,  402.] 

EXTKINBIO     EVIDKNOE     OF     INTENT. — ^MlBTAKEN     DESCRIPTION. — 

CONSTBXTOnON. 

Extrinsic  evidence  of  the  circumstances,  situation  and  surroundings  of  the  tes- 
tator is  admissible  to  place  the  court  in  the  position  of  the  testator,  but  an 
intention  contrary  to  the  writing  cannot  be  shown  by  evidence. 

Evidence  of  testator's  intent  is  admissible  in  cases  of  latent  ambiguity. 

Testimony  by  the  scrivener,  that  his  instructions  from  testator  were  to  devise 
"  my  Cropwell  farm,"  and  he  added,  '*  conveyed  to  me  by  the  heirs  of  my 
deceased  wife,"  to  distinguish  it,  is  inadmissible. 

To  identify  and  explain  the  use  of  such  terms  as  "  my  farm  and  plantation,*'  evi. 
dence  of  extrinsic  circumstances  as  distinguished  from  mere  declarations  of 
intention,  is  proper. 

Words  of  general  devise  must  yield  to  a  clear  enumeration  of  particulars  pur- 
porting on  their  face  to  be  qualifications  of  the  general  words. 

Devise  of  "  all  that  my  farm  and  plantation  near  Cropwell  conveyed  to  me  by 
the  heirs  of  my  deceased  wife,  and  where  my  son  Thomas  now  resides,  con- 
taining about  eighty-five  acres,  more  or  less.'*  The  testator  owned  two  par- 
cels of  land  near  Cropwell — the  one  containing  seventy-two  and  sixty-two  hun- 
dredths acres,  which  had  been  conveyed  to  him  by  the  heirs  of  his  deceased 
wife,  the  other  containing  fourteen  and  seventy-three  hundredths  acres,  which 
had  been  conveyed  to  him  by  one  Abel  Lippencott  These  two  parcels  ad- 
joined each  other,  and  had  been  rented  and  cultivated  together  for  many  years. 
Thomas  resided  on  the  first-named  parcel,  but  cultivated  and  used  both.  Held^ 
that  only  those  premises  which  had  been  conveyed  to  the  testator  by  the 
heirs  of  his  deceased  wife,  passed  under  the  devise. 

In  ejectment. 

On  role  to  show  cause  why  a  verdict  should  not  be  set 
aside. 

Thomas  Evens,  deceased,  the  father  of  the  def endant^  died 
April  18th,  1869,  seized  of  several  tracts  of  land  in  the  coun- 
ties of  BnrUngton  and  Camden,  leaving  four  sons,  Samuel  B., 
"William  B.,  Jacob  L.,  and  Thomas,  his  heirs  at  law.  By  the 
second,  third  and  fifth  subdivisions  of  his  will,  dated  March 
22d,  1867,  he  devised  to  his  sons  Samuel,  William  and  Jacob, 
respectively,  certain  of  his  farms  and  lots. 

By  the  fourth  subdivision  he  devised  to  the  same  three  sons, 
in  trust  for  his  son  Thomas,  the  defendant,  ^^  all  that  my  farm 
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and  plantation  near  Cropwell,  conveyed  to  me  by  the  heirs  of 
my  deceased  wif e,  and  where  my  son,  Thomas  Evens,  now  re- 
sideSy  containing  about  eighty-five  acres,  more  or  less.  Also, 
all  my  lots  of  cedar  swamp  atooatc0  branch ;  also,  lot  Ko.  8 
of  cedar  swamp  at  Goose  Pond ;  also,  a  tract  of  pine  land 
bought  of  the  executors  of  Isaac  Stokes,  containing  forty-one 
acres ;  also,  the  sum  of  six  thousand  dollars  out  of  my  estate, 
and  which  is  to  be  paid  into  my  estate  by  Samuel  B.  and  Wil- 
liam B.  Evens ;  also,  one-fourth  part  of  the  residue  and  remain- 
der of  my  real  and  personal  estate." 

By  the  seventh  subdivision,  he  devised  all  the  rest,  residue 
and  remainder  of  his  estate,  both  real  and  personal,  to  his  four 
sons,  to  be  equally  divided  between  them;  Thomas  Evens' 
share  to  be  held  in  trust  for  his  benefit  in  the  way  and  manner 
as  directed  in  the  fourth  item  of  the  will. 

The  testator  owned  a  tract  of  land  near  Cropwell,  which,  by 
a  survey  made  after  his  death,  was  found  to  contain  eighty- 
seven  and  thirty-five  hundredths  acres.  It  consisted  of  two 
parcels  adjoining  each  other,  the  one  containing  seventy-two 
and  sixty-two  hundredths  acres,  which  was  devised  to  his  wife 
by  the  will  of  her  father,  Samuel  Burroughs,  dated  April  11th, 
1793,  and  after  her  death  was  conveyed  to  the  testator  by  his 
sons  as  her  heirs  at  law,  by  a  deed  of  conveyance  bearing  date 
on  the  3d  of  January,  1859 ;  the  other,  containing  fourteen 
and  seventy-three  hundredths  acres,  he  had  purchajsed  of  one 
Abel  Lippencott,  by  a  deed  bearing  date  AprU  5th,  1822. 

The  plaintiff  claims  title  to  the  equal  undivided  one-fourth 
part  of  the  tract  of  fourteen  and  seventy-three  hundredths 
acres,  by  virtue  of  a  deed  of  conveyance  made  by  Samuel. 

Aigned  before  the  Chief  Justice  and  Justices  Depits, 
ScuDDEB  and  Knapp. 

For  the  rule,  F.  Yoorheea  and  P.  S.  Scovel. 
Contra^  C.  E.  Ilendrickson  and  A.  Browning. 

The  opinion  of  the  court  was  delivered  by  Depue,  J.  The 
controversy  in  this  case  relates  to  the  equal  undivided  one- 
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fourth  part  of  the  fourteen  and  seTenty-three  hundredths  acres^ 
which  the  testator  purchased  of  lippencott.  It  is  conceded 
that  the  prenuses  in  question  passed  under  the  residuary  devise, 
if  thej  were  not  specifically  devised  to  Thomas  by  the  first 
paragraph  of  the  fourth  subdivision  of  the  will ;  and  that,  if  the 
fourteen  and  seventy-three  hundredth  acres  passed  under  the 
residuary  devise  to  the  testator's  four  children,  the  deed  from 
Samuel  conveyed  the  one-fourth  part  thereof  to  the  plaintiff. 

The  question,  therefore,  is  whether  the  fourteen  and  seven- 
ty-three hundredths  acres  were  devised  in  entirety  to  Thomas 
by  the  first  paragraph  of  the  fourth  subdivision,  or  whether 
only  the  equal  undivided  fourth  part  passed  to  him  under  the 
last  paragraph  of  that  subdivision. 

Thomas  claims  the  whole  estate  in  these  lands,  under  the 
description  of  "  all  that  my  farm  and  plantation  near  Cropwell, 
conveyed  to  me  by  the  heirs  of  my  deceased  wife,  and  where 
my  son,  Thomas  Evens,  now  resides,  containing  about  eighty- 
five  acres,  more  or  less."  Thomas  resided  in  the  mansion  house 
on  the  parcel  which  had  been  conveyed  to  the  testator  by  his 
children  as  the  heirs  of  his  deceased  wife,  but  used  and  culti- 
vated both  parcels,  and  had  done  so  from  the  year  1850  down 
to  the  testator's  death. 

The  problem  to  be  solved  is,  whether,  under  the  circum- 
stances, the  fourteen  and  seventy-three  himdredths  acres,  which 
the  testator  purchased  of  Lippencott,  passed  to  Thomas  under 
the  description  last  mentioned. 

It  being  proved  that  these  two  parcels  of  land  had  been 
rented  and  occupied  together  as  one  tract  since  the  year  1833, 
the  judge  received  the  testimony  of  the  scrivener  who  wrote 
the  will,  that  the  testator,  on  the  occasion  of  drawing  the  will, 
came  to  his  house  "  with  items  on  a  piece  of  paper  for  each 
son ; "  that  he  had  these  premises  marked  down  on  it  as  ."  my 
Cropwell  farm,  containing  eighty-five  acres ; "  and  that  the 
words  "  conveyed  to  me  by  the  heirs  of  my  deceased  wife,'* 
were  not  on  that  paper,  but  were  inserted  in  the  will  by  the 
scrivener  as  his  own  language,  which  he  used  as  an  additional 
description,  to  distinguish  the  premises  from  the  testator's  other 
property.    The  import  of  this  testimony  was  to  expunge  from 
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the  wiU  words  which  the  law  regards  as  the  language  of  the 
testator,  and  to  alter  the  terms  of  the  devise.  This  evidence 
was  illegal. 

Bj  the  statute,  a  writing  is  made  indispensable  to  the  exist- 
ence of  a  will,  and  what  has  been  written  cannot  be  added  to, 
detracted  from,  or  altered  by  extrinsic  evidence.  The  func- 
tions of  the  court  are  to  ascertain  the  intention  of  the  testator 
from  the  language  of  the  will.  Extrinsic  evidence  may  be  re- 
sorted to,  which,  in  its  nature  and  effect,  is  simply  explanatory 
of  what  the  testator  has  written,  but  no  evidence  can  be  re- 
ceived for  the  purpose  of  showing  what  he  intended  to  have 
written.  Wigram  on  Wills,  §  9.  In  every  case  of  a  contro- 
verted construction,  the  sole  question  is  nan  quod  voluit  sed 
quod  dixit.  Extrinsic  evidence  of  the  circumstances,  situation 
and  surroundings  of  the  testator,  and  of  his  property,  is  legiti- 
mate to  place  the  court  which  expounds  the  will,  in  the  situa- 
tion of  the  testator  who  made  it,  and  thus  enable  the  court  to 
understand  the  meaning  and  application  of  the  language  he  has 
adopted ;  but  the  testator's  intention  must  ultimately  be  deter- 
mined from  the  language  of  the  instrument,  as  explained  by 
such  extrinsic  evidence,  and  no  proof,  however  conclusive  in  its 
nature,  can  be  admitted  vrith  a  view  of  setting  up  an  intention 
inconsistent  with  the  writing  itself.  2  Taylor  on  Ev.,  §  1082. 
Xo  difficulty,  however  great,  in  deciphering  the  obscure  lan- 
guage of  the  devise,  or  in  unraveling  the  intricacies  in  the  tes- 
tator's descriptions  of  the  person  or  property  to  which  his  testa- 
mentary disposition  should  apply,  will  justify  resort  to  such 
evidence.  With  the  assistance  of  such  eicplanatory  evidence  as 
has  been  mentioned,  the  court  may  be  called  upon  to  harmonize 
the  conflicting  provisions  of  the  will,  and  to  reject  such  descrip- 
tive parts  as  are  only  false  demonstrations ;  but  if,  with  the  aid 
of  such  evidence,  the  testator's  meaning  cannot  be  ajscertained, 
the  will  will  be  simply  void  for  imcertainty.  Wigram  on 
Wills,  Prop.  YI. 

The  only  exception  to  this  legal  rule  is  that  the  declarations 
of  the  testator  may  be  resorted  to  in  cases  of  a  latent  ambigu- 
ity, which  arises  where  there  are  two  or  more  persons  or  things, 
each  answering  exactly  to  the  person  or  thing  described  in  the 
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will.  In  such  an  event,  parol  evidence  of  what  the  testator 
said  may  be  lawfully  adduced  to  show  which  of  them  he  in- 
tended ;  but  such  evidence  will  not  be  allowed  to  show  that 
he  meant  a  thing  different  from  that  disclosed  in  the  wilL 
Dm  V.  CvhlerVyy  7  Halst.  308 ;  2  Taylor  on  Ev.,  §§  1092^ 
1093  ;  Hawkins  on  Wills,  9. 

The  testimony  of  the  scrivener,  with  regard  to  his  instruc- 
tions for  the  wUl,  was  not  admissible  within  this  exception. 
The  description  of  the  premises  intended  was  not  applicable  to 
the  two  parcels  of  land  devised  by  the  testator  under  the 
several  clauses  of  his  will.  It  may  be  uncertain  or  inaccurate^ 
as  applied  to  either.  But  an  uncertainty  arising  from  mere 
inaccuracy  of  description  is  not  such  an  ambiguity  as  authorized 
the  admission  of  evidence  of  intention.  The  difficulty  is  to  be 
solved  by  construction — ^by  the  rejection  of  such  of  tiie  words 
of  description  as  appear  to  be  surplusage,  or  a  mere  false  dem- 
onstration.   Wigram  on  Wills,  §  203. 

The  cases  on  this  subject,  so  prolific  of  judicial  decision, 
show  how  inflexible  the  foregoing  rule  of  construction  is  re- 
garded. In  Den  v.  Cubherly^  7  Halst.  308,  the  testator  devised 
to  the  defendant  a  lot  of  land,  beginnin'i^^in  Joseph  Wall's  line, 
at  the  comer  between  him  and  E.  Chambers ;  thence  "  as  tlie 
line  runs  "  till  it  comes  to  the  middle  of  the  road,  &c.  The 
testimony  of  the  scrivener  was  offered  to  show  that  the  testator 
intended  the  line  between  Wall  and  Chambers,  and  in  his  in- 
structions for  the  will  designated  the  spot  where  the  line  would 
strike  the  road.  This  evidence  was  excluded,  and  it  was  held 
that  the  question  was  simply  one  of  construction  to  ascertain 
the. meaning  of  the  testator  from  the  language  he  employed. 
In  Cleveland  v.  Hamen^  2  Beas.  101,  evidence  that  the  will  -was 
not  drawn  in  pursuance  of  the  written  instructions  given  by 
the  testatrix,  and  that  both  the  scrivener  and  the  testatrix  nn- 
derstood  the  will  differently  from  its  legal  import  as  deduced 
from  its  language,  was  held  to  be  inadmissible ;  and  in  Ifevit&e 
V.  Martin^  1  Vroom,  465,  testimony  of  the  scrivener,  that  by  the 
instructions  given  to  him  by  the  testator  at  the  time  of  writing 
the  will,  he  was  directed  to  devise  the  lot  in  question  in  fee, 
and  that  he  believed  such  intention  was  expressed  by  the  Ian- 
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goage  of  the  will,  was  rejected  as  incompetent.  In  Conover  v. 
Wardell^  7  C.  £.  Green,  492,  extrinsic  evidence  of  the  meaning 
of  descriptive  words  and  names  used  in  the  execnted  papers  of 
the  parties,  was  held  inadmissible  by  the  Court  of  Errors  and 
Appeals.  These  cases  settle  the  law  in  this  State.  They  are  in 
foil  accord  with  the  English  cases.  Miller  v.  Tr(werSy  8  Bing. 
244,  is  a  leading  case  on  the  subject.  It  was  a  case  in  chan- 
ceiy,  heard  before  the  Chief  Justice  of  the  Court  of  Common 
Pleas,  the  Chief  Baron  and  the  Lord  Chancellor.  The  devise 
was  of  ^^  all  the  testator's  freehold  and  real  estate  in  the  county 
of  Limerick  and  city  of  Limerick."  The  testator  had  no  lands 
in  the  county  of  Lin^erick,  and  only  a  small  estate  in  the  city 
of  Limerick,  which  was  inadequate  to  meet  charges  in  the  will ; 
bnt  he  had  lands  in  the  county  of  Clare,  not  mentioned  in  the 
wilL  It  was  proposed  to  be  shown  in  evidence  that  in  a  copy 
of  the  will  submitted  to  the  testator  and  approved  by  him,  the 
devise  in  question  stood  thus :  ^^  All  my  freehold  and  real  estate 
in  the  counties  of  Clare,  Limerick,  and  in  the  city  of  Limerick," 
and  that  the  scrivener  did,  by  mistake,  and  without  any  author- 
ity, strike  out  the  words  ^^  counties  of  Clare,"  and  substitute  the 
words  "county  of"  in  Keu  thereof,  and  that  the  wiU  was  exe- 
cnted by  the  testator  without  adverting  to  this  alteration.  It 
was  admitted  that  the  evidence,  if  competent,  would  have  been 
sufficient  to  establish  beyond  contradiction  the  intention  of  the 
testator  to  include  his  estates  in  Clare  in  the  devise.  But  the 
oonrt  excluded  the  evidence  as  inadmissible,  and  gave  efEect  to 
the  will  according  to  the  language  used  in  it.  In  JBemasconi 
V.  Aihifutariy  10  Hare,  345,  the  bequest  was  to  the  testator's 
first  cousin,  Yincent  B.,  the  son  of  his  late  uncle,  Peter  B. 
The  testator  had  no  cousin  named  Yincent  B.,  who  was  the 
son  of  his  late  uncle,  Peter  B.;  but  he  had  a  first  cousin  George 
Vinceqt  B.,  who  was  commonly  called  Yincent,  and  who  was 
the  son  of  a  deceased  uncle,  name  Joseph.  The  evidence  of 
the  solicitor  who  drew  the  will,  that  the  testator  had,  by  his  in- 
structions, expressly  indicated  that  George  Yincent  B.  was  the 
person  for  whom  the  legacy  was  intended,  and  that  he  (the 
solicitor)  had  inserted  the  description  without  the  direction  of 
the  testator,  and  in  a  mistaken  belief  of  the  parentage  of  the 
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legatee,  was  declared  to  be  inadmissible.  Other  cases  holding 
adversely  to  the  admissibility  of  such  evidence,  except  in  cases 
of  a  latent  ambigaity  as  above  defined,  will  be  found  in  the  fol- 
lowing citations :  Doe  v.  Htscocksj  5  M.  &  W.  362 ;  Doe  v. 
Hubla/rd,  15  Q.  B.  227 ;  WMer  v.  Stamley,  16  C.  B.  (N.  S.) 
698 ;  Drake  v.  Drake^  8  H.  of  L.  Cas.  172 ;  Charter  v.  CJutr- 
ter^  Law  Eep.  7  H.  of  L.  Cas.  364. 

The  judge  also  admitted  evidence  that  after  the  purchase  of 
the  fourteen  and  seventy-three  hundredths  acres,  the  two  parcels 
were  treated  by  the  testator  as  one  tract,  and  were  rented  and 
occupied,  and  cultivated  as  such.  The  tendency  of  this  proof 
was  to  show  that,  by  the  words  "  my  farm,"  the  testator  meant 
the  whole  body  of  his  land  near  Cropwell. 

Testimony  of  this  character  is  admitted  or  rejected,  accord- 
ing to  the  circumstances  of  the  particular  case.  It  was  excluded 
in  Doe  v.  Oxenderiy  3  Taunt.  147 ;  s.  o.  on  error,  4  Dow,  65 ; 
and  in  Hand  v.  Hoffman^  3  Halst.  71 ;  and  was  admitted  in 
"WOber  V.  Stamley,  16  C.  B.  (N.  S.)  698,  and  in  RicketU  v.  Tur- 
qtiandj  1  H.  of  L.  Cas.  472.  In  the  first  two  cases,  the  evidence 
was  excluded  for  the  reason  that  its  efEect  was  to  enlarge  or 
abridge  the  natural  import  of  the  language  used  by  the  testator. 
In  Wehher  v.  Stcmley^  the  testimony  was  received  to  show  what 
the  testator  meant  by  "  my  Tedworth  estate ; "  and  in  Ricketts 
V.  Tv/rquandy  to  ascertain  what  was  intended  by  "all  my  estate 
in  Shropshire,  called  Ashf  ord  Hall."  GoodtiUe  v.  Southern^  1 
M.  &  S.  299,  and  other  cases  hereafter  cited  are  in  this  lattei> 
class  of  cases. 

It  is  sometimes  said  that  this  sort  of  evidence  is  admitted 
only  when  there  is  a  latent  ambiguity.  The  use  of  the  expres- 
sion latent  ambiguity,  in  this  connection,  has  given  rise  to  some 
confusion  in  the  cases.  The  office  of  such  testimony  is  that  of 
interpretation  merely,  to  ascertain  the  sense  in  whicl^  words 
have  been  used  by  the  testator.  Where,  in  a  deed,  will  or 
written  contract,  general  words  of  indefinite  signification  are 
used,  and  there  is  nothing  on  the  face  of  the  instrument  to 
•qualify  them,  or  limit  and  apply  them  to  a  particular  subject- 
matter,  evidence  of  extrinsic  circumstances — matters  of  fact  as 
distinguished  from  mere  declarations  of  intention — ^is  admissible 
for  the  purpose  of  ascertaining  in  what  sense  such  indefinite 
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kngaage  was  used.  The  effect  of  such  evidence  is  not  to  vary 
the  language  employed,  but  merely  to  explain  tlie  sense  in  which 
the  writer  understood  it.  2  Taylor  on  Ev.  §  1085.  This  whole 
subject  has  been  so  fnlly  discussed,  in  the  opinions  of  the  judges 
in  SJu)re  r.  Wilson^  9  CI.  &  Fin.  355,  that  an  extended  citation 
of  the  authorities  would  be  superfluous.  An  instance  of  the 
admission  of  such  evidence,  under  the  circumstances  above 
mentioned,  will  be  found  in  Scmdford  v.  N.  <&  H.  JS.  JS.  Co.  8 
Vroom,  1. 

Though  evidence  of  extrinsic  circumstances  be  admitted  to 
ascertain  the  meaning  of  vague  and  general  terms,  the  intention 
of  the  testator  must  ultimately  be  determined  by  the  language 
of  the  entire  instrument,  after  the  sense  in  which  such  general 
language  was  used  has  been  ascertained  by  extrinsic  proof.  The 
oflSce  of  such  evidence  is  that  of  interpretation — ^to  find  out  the 
true  sense  of  the  written  words  as  the  parties  used  them ;  then 
follows  the  process  of  construction,  which  is  performed  by  sub- 
jecting the  instrument  to  the  established  rules  of  law  for  the 
construction  of  written  instruments.  2  Taylor  on  Ev.  §  1087. 
When  such  evidence  is  once  admitted,  the  construction  of  the 
devise  is  still  for  the  court.  "  Facts,  extrinsic  of  the  will,"  says 
Erie,  C.  J.,  in  Webber  v.  Stanley^  "  must  be  ascertained  for  the 
comi;  in  the  usual  manner,  either  by  the  admission  of  parties,  or 
by  a  jury.  When  they  have  been  ascertained,  the  operation. of 
construction  is  to  be  performed  by  the  court."  16  C.  B.  (N.  S.) 
751. 

In  SkuU  V.  Glenister^  16  C.  B.  (N.  S.)  102,  the  same  learned 
judge  said :  "  The  construction  of  a  deed  or  other  written  instru- 
ment is  for  the  court ;  it  is  almost  always  necessary  that  the 
court  should  be  informed  of  the  surrounding  circumstances 
imder  which  the  deed  is  executed ;  if  there  be  any  disputes, 
these  must  be  ascertained  by  the  jury ;  and  when  that  has  been 
done,  the  court  is  to  apply  the  description  in  the  deed."  In  the 
same  case,  Williams,  J.,  said :  '^  The  construction  of  a  deed  is 
for  the  court,  though  it  is  the  proper  function  of  the  jury  to 
assist  the  judge  as  to  any  controversy  of  fact  which  may  arise ; 
when  the  facts  are  ascertained,  it  is  the  duty  of  the  judge  to  say 
what  is  the  proper  construction  and  effect  of  the  deed." 
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The  defendant's  counsel  contend  that,  on  a  constmction  of 
the  testator's  will  in  conformity  with  the  above  principles,  the 
devise  in  the  fourth  subdivision  comprised  the  entire  tract  of 
land  he  owned  near  Cropwell,  including  the  land  he  purchased 
of  Lippencott,  as  well  as  that  conveyed  to  him  by  the  heirs  of 
his  deceased  wife.  This  contention  is  rested  on  the  nuudm 
faiUa  demamtriMo  nan  nocet.  They  cite,  in  snpport  of  their  ar- 
gumenj,  OoodUtU  v.  Southern,  1 M.  &  S.  299 ;  Down  v.  Dawkj 
7  Tannt.  843 ;  and  Doe  v.  Ea/rl  of  Jersey,  1  B.  &  Aid.  550. 
These  cases  were  decided  upon  the  peculiar  language  of  the  re- 
spective devisees.  In  Goodtiile  v.  SotUhem,  the  devise  was  of 
'^all  that  my  farm  lands  and  hereditaments  called  Troguea 
farm,  situate,  &c.,  now  in  the  occupation  of  H.  Clay."  The 
testator  was  seized  of  a  tract  of  land  which  the  proof  showed  he 
called  Trogues  farm.  It  had  been  devised  to  him  by  the  will 
of  one  Houghton,  by  a  description  as  three  several  parcels,  the 
first  of  which  was  called  Trogues',  or  Trough's  pasture,  and  the 
others  called  Dale's  closes,  described  aa  two  closes  situate  at  the 
bottom  of  the  pasture  called  Trogues',  otherwise  Trough's  pas- 
ture. The  first  of  these  parcels  was  in  the  occupation  of  Clay ; 
the  others  were  not.  It  appearing,  by  extrinsic  evidence,  that 
the  testator  treated  all  these  lands  as  constituting  Trogues  farm, 
the  court  rejected  the  additional  words,  "  in  the  occupation  of 
H.  Clay,"  as  an  erroneous  description,  and  held  that  all  passed 
under  general  description  of  Trogues'  farm.  In  Down  v. 
Down,  the  testator  devised  to  his  wife  "his  messuage,  farm 
and  lands,  called  Coltsfoot  farm,  situate,  &c.,  then  on  lease  to 
one  F."  In  fact,  in  the  lease  to  F.  of  the  Coltsfoot  farm,  seven 
acres  of  the  farm  were  excepted  thereout.  The  controversy 
was  as  to  the  title  of  the  seven  acres.  The  court  rejected  the 
words  of  additional  description,  "  then  on  lease,"  &c.,  and  held 
that  the  entire  farm  passed.  In  Doe  v.  Ea/rl  of  Jersey,  the  de- 
vise was  of  "  all  my  Briton  Ferry  estate,  and  all  the  land,  &c., 
of  which  it  consists."  In  a  subsequent  part  of  his  will,  in  a  de- 
vise to  another  person,  the  testator  mentioned  his  Briton  Ferry 
estate  as  situate  in  the  county  of  Glamorgan.  In  fact,  the 
Briton  Ferry  estate  was  part  in  the  county  of  Glamorgan  and 
part  in  the  coxmty  of  Brecon.    It  was  held  that  all  the  lands 
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which  were  parcel  of  the  Briton  Ferry  estate  in  both  comities^ 
parsed  by  the  devise.  In  each  of  these  cases  the  premises  had 
a  known  name,  and  the  conrt,  seeing  on  the  face  of  the  will  an 
intention  to  give  the  whole  nnder  the  designation  of  the  name, 
rejected  the  additional  description  as  a  false  demonstration. 
Indeed,  the  mle  may  be  said  to  be  a  general  rule  that,  when- 
ever  the  testator's  intention  to  give  the  whole  as  an  entirety 
clearly  appears  from  the  language  of  the  will,  whether  such  in- 
tention is  expressed  by  a  designation,  by  a  name,  or  by  abuttals, 
or  other  descriptive  words,  additional  words  of  description  which 
prove  to  be  only  partially  true,  wiD  be  rejected  as  a  mistaken 
description.  Doe  v.  GdUoway^  5  B.  &  Ad.  43 ;  Doe  v.  Ca/rpev^ 
ter,  16  Q.  B.  181 ;  Drew  v.  Drew,  8  Foster  (N.  H.),  489,  and 
cases  cited. 

But  it  is  an  erroneous  application  of  this  maxim  to  suppose 
that  an  enumeration  of  particulars  in  the  description  will,  in  all 
cases,  be  overruled  by  general  language  in  the  devise.  On  the 
contrary,  where  there  is  a  clear  enumeration  of  particulars,  pur- 
porting on  their  face  to  be  designed  as  qualifications  or  restric- 
tions of  a  preceding  general  description,  words  of  general  devise 
must  yield.  West  v.  Lanjoday,  11  H.  of  L.  Cas.  375 ;  Drefw  v. 
Drew^  9upra. 

The  question  whether  language  purporting  to  be  descriptive 
is  a  false  demonstration,  p.nd  to  be  rejected  as  such,  or  a  true 
restriction  of  the  more  comprehensive  words  of  general  devise, 
is  one  of  construction  from  the  language  of  the  devise,  to  ascer- 
tain at  what  period  in  the  descriptive  words  the  description  of 
the  premises  really  intended  is  complete,  and  what  phrases  or 
expressions  are  merely  superfluous.  Counsel  insist  that,  in  this 
case,  the  words  "  conveyed  to  me  by  the  heirs  of  my  deceased 
^e,"  should  be  rejected.  These  are  important  words,  capable 
in  themselves  of  giving  certainty  to  the  subject-matter  of  the 
devise.  They  follow  right  after,  and  are  immediately  connected 
with,  that  member  of  the  sentence  containing  the  general  words 
of  description,  and  are  part  and  parcel  of  the  description  itself. 
Great  reliance  was  placed  on  the  words  ^^all  that  my  farm  and 
plantation."  AH  what  farm  and  plantation?  The  testator 
answers  the  interrogatory  for  himself,  in  the  immediately  sue- 
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ceeding  and  connected  words,  "  conveyed  to  me  by  the  heirs  of 
my  deceased  wife."  With  snch  a  plain  exposition  of  the  inten- 
tion of  the  testator  in  his  own  language,  to  disregard  what  he 
has  said,  and  construe  his  will*  on  general  notions  of  what  with 
propriety  he  might  have  done,  would  be  to  substitute  conjecture 
for  construction. 

The  evidence  submitted  may  be  sufficient  to  raise  a  pre- 
sumption that  the  testator  intended  that  the  two  parcels  should 
be  kept  together  as  they  had  been  united  for  years  before ;  but 
we  are  not  at  liberty  to  act  upon  such  presumptions,  in  the  face 
of  the  plain  language  the  testator  has  adopted.    Voluntas  stet 
pro  ratione.    In  Doe  v.  Lyford^  4  M.  &  S.  550,  the  testator 
was  seized  of  a  messuage  lying  in  the  two  hamlets  of  Sutton 
Wick  and  Sutton  Courtney,  which  he  had  purchased  of  one 
Lovibond.     Sutton  Courtney  was  a  parish  comprising  three 
hamlets,  of  which  the  hamlet  of  Sutton  Courtney  was  one,  and 
the  hamlet  of  Sutton  Wick  was  another.    The  testator  devised 
to  I.  L.  A.  ^'  all  that  his  messuage,  farm  lands,  &c.,  at  Sutton 
Wick,  in  the  parish  of  Sutton  Courtney,  which  he  purchased  of 
Lovibond."     The  court  held  that  the  words  "  at  Sutton  Wick  " 
were  words  of  restriction,  and  that  only  that  part  of  the  farm 
which  lay  in  that  hamlet  passed  by  the  devise,  notwithstanding 
the  inconvenience  of  separating  the  estate  which  had  been  held 
by  unity  of  title,  and  let  at  one  entire  rent.     Doe  v.  Greathed^ 
8  East,  91,  is  also  a  case  very  much  in  point.    In  Slingfin/  v. 
Grainger^  heard  first  by  Vice-ChanceUor  Stuart  (2  Jurist  [N. 
S.]  276),  and  next  by  the  Lords  Justices  of  Appeal  (Id.  1176) ; 
and  finally  in  the  House  of  Lords  (7  H.  of  L.  Cas.  272),  the 
gift  was  of  "  the  whole  of  my  fortune  now  standing  in  the 
funds,"  and  it  was  decided  in  idl  these  courts  that  the  gift  car- 
ried only  that  part  of  the  testator's  personal  estate  which  was 
invested  in  the  funds.   In  the  House  of  Lords,  Lord  Cranworth, 
adverting  to  the  maxim  faiaa  demonstratio  non  nocetj  and 
speaking  of  the  argument  that  the  words  "standing  in  the 
funds,"  might  be  rejected  as  a  mistaken  description,  says :  '*  I 
certainly  should  have  acceded  to  that  at  once,  if  the  expression, 
*  my  fortune,'  had  not  been  so  connected  with  *  now  standing  in 
the  funds,'  as  to  make  the  latter  a  part  of  the  description  of  the 


GRISCOM  T.  EVENS.  141 

former."  And,  after  referring  to  Oooc^Ue  v.  Southern^  he  con- 
tinnes :  '^  The  distinction  is  between  those  cases  in  which  there 
has  been  a  complete  description  of  the  thing  given,  and  a  sub- 
sequent misdescription  as  to  some  particular  connected  with  it, 
and  cases  in  which  that  which  is  subsequently  connected  with  the 
description  is  so  connected  as  to  form  part  of  the  description  of 
the  thing  given."  Semarks  of  a  similar  import  were  made  in 
the  same  case  by  Lord  Wensleydale.  These  observations  are  a 
correct  statement  of  the  principle  which  uniformly  guides  the 
court  in  the  application  of  the  matim  faUa  demonstraUo  non 
nocet 

Another  rule  of  construction  equally  well  settled  is  that,  if 
there  be  a  subject-matter  wherein  aU  the  demonstrations  in  a 
written  instrument  are  true,  and  another  wherein  part  are 
true  and  part  false,  the  words  then  shaD  be  intended  words  of 
tme  limitation,  to  pass  only  those  lands  wherein  all  these  cir- 
cumstances are  true.  This,  in  efEect,  is  one  of  Lord  Bacon's 
maxims.  Bac.  Max.  Reg.  XIII.  The  operation  of  this  rule  is 
to  qualify  words  of  a  general  or  more  extensive  signification  by 
the  additional  words  of  limitation.  Ex  prascedentibua  et  conse- 
quentOms  optima  Jlat  interpretation  Thus  in  Doe  v.*  Bower y  3 
B.  &  Ad.  453,  the  testator  devised  "  all  my  messuages,  situate 
at,  in,  or  near  a  street  commonly  called  Snig  Hill,  in  Sheffield, 
which  I  lately  purchased  of  and  from  His  Grace,  Charles 
Duke  of  Norfolk."  The  testator  owned  six  houses  in  Sheffield 
which  he  had  purchased  of  the  duke.  He  had  purchased  all  of 
them  by  the  same  conveyance,  and  had  redeemed  the  land  tax 
on  all  by  one  contract.  Four  of  the  houses  were  about  twenty 
yards  from  Snig  Hill ;  the  other  two  were  about  four  hundred 
yards  distant,  in  a  place  called  Gibralter  street.  The  court 
having  concluded  that  the  words  "  at,  in,  or  near  Snig  Hill " 
were  words  of  restriction,  held  that  only  the  four  houses  passed,  , 
for  the  reason  that  these  four  answered  all  the  terms  of  the  de- 
vise, and  that  it  must  be  understood  that  the  testator  meant  to 
pass  these  only,  although  he  had  purchased  all  of  the  six  of  the 
Duke  of  Norfolk.  Examples  of  a  similar  application  of  this 
Hiaxim  will  be  seen  in  the  following  cases :  Doe  v.  Belly  8  T.  R. 
579 ;  Doe  v.  Parhir^  5  Taunt.  321 ;  Oriffith  v.  Pensoriy  9  Jurist 
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(N.  S.),  385;  Barton  v.  Da/ioea,  10  C.  B.  261;  Doe  v. 
Meyrick,  2  C.  &  J.  223 ;  WMer  v.  StanUy,  16  C.  B.  (N.  S.) 
698 ;  Smiih  v.  Ridgway,  L.  R  1  Exch.  381 ;  ITomer  v.  Horner^ 
8  Ch.  Div.  758.  It  is  also  a  necessary  seqnence  from  this  role, 
that  where  the  descriptioii  consists  of  several  particniars  of  dif- 
ferent degrees  of  importance,  that  subject-matter  will  be  selected 
to  which  those  particulars  applj  whidi  are  superior  in  number 
or  importance,  rather  than  that  which  corresponds  with  those  of 
a  lesser  number,  or  of  minor  consequence. 

Applying  the  several  ndes  of  construction  which  have  been 
considered  to  this  will,  I  think  it  quite  evident  that  by  the  lan- 
guage of  the  will  the  premises  in  question  did  not  pass  to  the 
defendant  under  the  first  paragraph  of  the  devise  to  him.  Sep- 
arating the  description  in  that  part  of  the  devise  into  its  com- 
ponent parts,  they  are  these :  (1)  all  that  my  farm  and  plantation 
near  Cropwell,  (2)  conveyed  to  me  by  the  heirs  of  my  deceased 
wife,  (3)  and  where  my  son  Thomas  Evens  now  resides,  (4)  con- 
taining about  eighty-five  acres  more  or  less.  The  connection  of 
the  words  "  conveyed  to  me  by  the  heirs  of  my  deceased  wife," 
is  so  immediate  and  direct  with  the  words  ^^  all  that  my  farm 
and  plantation  near  CropweU,"  as  to  be  part  of  the  same  de- 
scription, and  words  of  true  limitation,  without  which  the 
description  of  the  thing  intended  is  not  complete.  Thomas,  in 
fact,  resided  on  the  premises  conveyed  to  the  testator  by  the 
heirs  of  his  deceased  wife.  He  merely  cultivated  the  other 
premise^  which  had  been  conveyed  to  the  testator  by  Lippen- 
cott,  in  connection  with  the  place  on  which  he  resided.  The 
whole  description  applies  to,  and  correctly  describes  that  part 
of  the  testator's  lands  which  had  been  conveyed  to  him  by  the 
heirs  of  his  deceased  wife,  except  the  designation  of  quantity. 
A  description  by  a  statement  of  quantity  is  always  regarded  as 
the  most  unreliable  of  the  methods  of  description.  It  may  help 
to  ascertain  the  premises  intended,  but  will  not  control  other 
and  more  certain  means  of  description,  and  will  readily  be  re- 
garded as  a  false  demonstration,  when  the  premises  intended 
are  ascertained  with  convenient  certainty  by  other  descriptions. 
IZeweUyn  v.  Earl  of  Jersey^  11  M.  &  W.  183 ;  Doe  v.  Aeldey^ 
10  Q.  B.  663. 
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The  fact  that  there  is  a  devise  to  Thomas  in  the  succeeding 
part  of  the  same  snbdivision,  of  the  one-fourth  part  of  the  resi- 
due of  the  testator's  real  and  personal  estate,  also  supports  this 
construction  in  some  measure.  The  evidence  leaves  it  in  doubt 
whether  the  testator  owned  any  other  lands  not  specifically  de- 
vised, on  which  this  residuary  gift  could  operate ;  if  he  did,  they 
consisted  of  marl  pits  which  had  been  exhausted,  and  were  of 
insignificant  value. 

The  testimony  of  the  scrivener  was  improperly  admitted, 
and  the  judge  should  have  instructed  the  jury  that,  on  the  whole 
case,  the  fourteen  and  seventy-three  hundredths  acres — ^the  prem- 
ises in  controversy— did  not  pass  to  the  defendant  in  entirety, 
under  the  will  of  his  deceased  father,  but  passed  under  the  re- 
siduary clause,  and  therefore  the  verdict  in  favor  of  the  defend- 
ant should  be  set  aside. 


See  Allen  v.  Allen  and  Van  Houten  v.  Post,  infra,  as  to  admissibility  of 
«xtriiuic  evidence. 


Meua  vs.  Simmoks. 

[46  WiBConsio,  S34.] 

Adionistbatiok  on  estate  of  living  PEBSON. 

The  only  jurisdiction  which  the  County  Court  has  in  respect  to  the  administra- 
tion of  estates,  is  over  those  of  dead  persons. 

Proceedings  in  administering,  settling  and  assigning  the  estate  of  a  person  who, 
though  represented  to  have  deceased,  was  and  still  is  alive,  are  absolutely  void 
for  all  purposes;  and  an  entry  and  continuous  occupation  for  ten  years  under 
claim  of  title  exclusive  of  any  other  right,  founded  upon  the  judgment  of  the 
County  Court  in  such  a  case,  would  not  bar  an  action  to  recover  the  land. 

Appeal  from  the  Circuit  Court  for  Dodge  county. 

Ejectment  by  Peter  Melia  against  Bryan  Melia  and  Johfi 
H.  Simmons.  Soth  defendants  answered  a  general  denial;  and 
Sinmions  also  set  up  the  ten-year  statute  of  limitations. 
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It  appeared  by  stipulation,  that  plaintiff  acquired  title  to  the 
land  in  1851,  and  entered  into  posBession ;  that  on  the  12th  of 
April,  1876,  Simmons,  without  plaintiff's  knowledge  or  consent, 
entered  upon  and  took  exdnsive  possession  of  the  land,  which 
he  retained  when  the  action  was  commenced ;  that  on  said  12th 
of  April,  1876,  he  leased  the  premises  to  Bryan  Melia,  who  was 
in  possession  thereafter  as  Simmons'  tenant ;  and  that,  on  May 
23,  1876,  plaintiff  demanded  possession,  which  was  refused. 
Plaintiff  also  made  proof  of  the  value  of  the  use  of  the  prem- 
ises, and  rested. 

Defendants'  evidence  (received  against  objection)  showed 
the  following  facts :  In  September,  1864,  Bryan  Melia  filed  a 
petition  in  the  Probate  Court  of  Dodge  county,  representing 
that  Peter  Melia  had  died  at  Paris,  HI.,  intestate,  leaving  no 
issue,  widow,  father  or  mother;  that  the  petitioner  was  the  only 
surviving  brother  and  sole  heir  of  said  Peter ;  and  that  the  latter 
left  personal  estate  in  said  county,  and  real  estate  of  the  value 
of  $1,000,  and  left  no  debts ;  and  the  petitioner  prayed  that 
letters  of  administration  be  granted  him  on  the  estate  of  said 
Peter,  and  that  appraisers  be  appointed,  etc.  Proceedings  in 
the  usual  form  were. thereupon  had  in  said  County  Court,  and 
letters  of  administration,  in  the  usual  form  and  with  the  usual 
recitals,  were  issued  to  Bryan  Melia,  his  bond  being  approved ; 
and  appraisers  were  appointed,  who  took  the  usual  oath,  and 
their  inventory  shows,  as  the  only  property  belonging  to  the 
estate  of  said  Peter  Melia  in  said  county,  the  land  here  in  ques- 
tion. Afterwards,  on  the  petition  of  Bryan  Melia,  filed  Octo- 
ber 31, 1864,  in  said  Probate  Court  in  the  matter  of  said  estate, 
representing  that  he  had  fully  administered  the  same,  and  paid 
all  debts,  etc.,  such  proceedings  were  had,  in  the  usual  form, 
that,  on  the  21st  of  November,  1864,  the  County  Court  ren- 
dered a  judgment  allowing  the  administrator's  final  accounts, 
discharging  him  from  further  liability  in  that  character,  and  as- 
signing to  him,  as  sole  heir  at  law  of  Peter  Melia,  the  land  here 
in  dispute.  Bryan  Melia  entered  into  possession  of  said  land  in 
*May,  1863,  and  continued  in  possession  thereof  until  Simmons 
acquired  the  possession.  In  February,  1872,  Bryan  Melia  and 
wife  mortgaged  the  premises  to  one  Palmeter ;  the  mortgage 
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was  foredoBod,  and  the  land  sold  at  the  foreclosure  sale  to  Pal- 
meter,  whose  deed  from  the  sheriff  was  dated  and  recorded 
January  11. 1876 ;  and  Palmeter  conveyed  the  land  by  war- 
ranty deed  to  Simmons,  who  went  into  possession,  and  leaded 
the  land  to  Bryan  Melia,  in  April,  1876,  as  above  stated.  It 
appears  that,  during  the  time  in  which  the  land  was  so  possessed 
by  defendants,  it  was  inclosed,  cultivated  and  improved. 

The  court  found  that  plaintiff  was  the  owner  and  entitled  to 
possession  of  the  premises,  and  assessed  his  damages ;  and,  from 
a  judgment  pursuant  to  such  finding,  defendants  appealed. 

jE  C  Lewis  and  H.  Barber^  «/'/•.,  for  appsllants. 

HaU  &  SJdnneTj  for  respondent. 

Orton,  J.  The  proceedings  of  administration,  settlement 
and  assignment  of  the  estate  of  the  respondent,  represented  to 
have  been  dead,  when  he  was  and  is  still  alive,  are  absolutely 
null  and  void  for  all  purposes  whatsoever. 

The  defense  set  up  by  virtue  of  sec.  6,  ch.  117,  K.  S.  1858, 
that  the  said  Simmons  and  his  grantor  had  been  in  the  con- 
tinual occupation  and  possession  of  the  premises  in  question  for 
ten  years,  and  that  such  grantor  entered  into  such  possession 
under  claim  of  title  exclusive  of  any  other  right,  and  founding 
such  claim  upon  the  judgment  of  some  competent  court,  is  not 
available  in  this  case. 

Whether  the  words  "  competent  court,"  in  this  section,  mean 
a  court  having  jurisdiction  of  such  a  class  of  cases,  as  contended 
by  the  learned  counsel  of  the  appellant,  or  one  having  jurisdic- 
tion of  this  particular  case,  as  contended  by  the  learned  counsel 
of  the  respondent,  seems  to  be  quite  inmiaterial;  for  the  County 
Court  of  Dodge  county,  or  any  other  court,  had  no  jurisdiction 
in  this  particular  case,  or  in  such  a  class  of  cases.  There  is  no 
class  of  cases  which  embraces  the  administration  of  the  estates 
of  Uving  persons,  as  if  they  were  dead.  The  proceedings  are 
void  oj  ifnitio  and  throughout.  If  this  case  falls  within  any 
class  of  cases,  it  is  a  class  in  which  no  court  has  any  right  to  de- 
liberate, or  render  any  judgment,  and  in  which  every  conceiv- 
VoL.  L—IO 
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ableAct  is  an  absolute  nullity.  The  only  jurisdiction  the  County 
Court  has,  in  respect  to  the  administration  of  estates,  is  over  the 
estates  of  dead  persons. 

It  would  seem  that  the  bare  statement  of  such  a  proposition 
is  enough,  without  citing  authorities ;  but  if  any  are  necessary, 
those  cited  by  the  learned  counsel  of  the  respondent  are  amply 
sufficient.  Jochnmsen  v.  Suffolk  Savings  Bank^  3  Allen,  87 ; 
Wales  V.  Willard,  2  Mass.  120 ;  Smith  v.  Bice,  11  Id.  607 ; 
Griffith  V.  Frazier^  8  Cranch,  9 ;  Allen  v.  Dundas^  3  Term, 
125. 

In  this  case,  the  evidence  shows  that  the  grantor  of  the  ap- 
pellant, Simmons,  did  not  enter  into  the  possession  of  the 
premises  under  a  claim  of  title  founded  upon  the  judgment  of 
the  County  Court  upon  final  settlement  of  the  estate,  but  that 
he  entered  into  such  possession  more  than  a  year  before  he  took 
the  first  step  in  the  administration,  probably  claiming  by  de- 
scent ;  and,  therefore,  such  possession  cannot  be  adverse  under 
the  statute,  as  an  entry  under  such  judgment.  Quinnv.Quinn, 
27  Wis.  168. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 


Grant  of  administration  on  estate  of  liyin;  person.— In  Roderigas 
y.  East  River  Savings  Bank,  63  N.  Y.  460,  a  contrary  conclusion  is  reached. 
The  court  put  the  decision  on  the  ground  that,  under  the  Kew  York  statute, 
the  surrogate  must  Judicially  determine  the  fact  of  death,  and  his  decision,  if 
based  on  legal  evidence,  is  conclusive.  The  common-law  authorities  are  dis- 
tinguished on  the  ground  that  the  ecclesiastical  courts  could  only  grant  ad- 
ministration when  a  death  actually  took  place. 

This  decision  is  criticised  by  Judge  Redfleld,  in  a  note  to  15  Am.  L.  Reg. 
213,  and  it  should  be  compared  with  the  decision  of  the  same  court,  on  a 
second  appeal,  reported  76  N.  Y.  816. 

The  same  question  arose  in  Lavin  v.  Emigrant  Industrial  Savings  Bank. 
9  Rep.  641,  United  SUtes  District  Court  for  the  Southern  District  of  New 
York. 

Choate.  J.,  after  stating  that  the  constitutional  guaranty  that  property 
shall  only  be  taken  by  "  due  process  of  law,"  requires  notice  to  the  party  in- 
terested, either  actual  or  constructive,  or  by  a  seizure  of  the  thing  itself,  and 
an  opportunity  to  be  heard  in  his  defense,  adds:  "Applying  this  rule,  all 
persons  dealing  with  a  person  holding  letters  in  a  case  like  this,  must  be  held 
to  know  that  the  proof  of  death  rests  wholly  on  evidence  not  inconsLstent 
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with  the  fact  of  life;  therefore,  if  the  person  is  aUve,  the  judgment  of  the 
surrogate  that  he  is  dead  cannot  be  condusiye  against  him.  There  is,  it 
seems  to  me,  no  element  of  estoppel  in  pais,  because  there  is  no  deception  or 
false  representation  of  any  fact  This  mode  of  depriving  a  living  person  of 
his  estates,  by  holding  him  concluded  by  the  surrogate's  decision  that  he  is 
dead,  has  no  support  elsewhere  in  authority  of  the  English  or  American 
courts,  so  far  as  shown.  It  has  been  by  courts  of  the  highest  authority  de- 
clared or  treated  as  a  legal  impossibility.  Jochumsen  v.  Savings  Bank,  3 
AUen,  87;  Allen  v.  Dundas.  3  T.  R  125;  Griffith  v.  Frazier,  8  Cranch,  9; 
Melia  v.  Simmons,  45  Wis.  834;  Morgan  v.  Bodge,  44  N.  H.  469;  Duncan  v, 
Stewart,  25  Ahk  408;  McPherson  v.  Cunliff,  11  S.  &R.  442;  Bolton  v.  Jacks, 
6  Robt  190.  Bee,  also,  15  Am.  L.  Reg.  212.  The  present  case  seems  to  me 
to  be  fairly  within  the  letter  and  the  spirit  of  the  constitutional  guaranty." 

In  addition  to  the  authorities  above  cited,  see  Wales  v.  WiUard,  2  Mass. 
120;  Appeal  of  Peebles,  15  S.  &  R.  42. 


Henry  K.  White  and  another,  Infants, 

vs. 

Adrian  Iselin. 

[26  Minnesota,  487.] 

Effect  of  ouabdian  pubchasino  on  sale  by  him. 

At  a  guardian's  sale  the  rea]  estate  was  bid  in  by  one  H.,  and,  after  the  sale  was 
confirmed,  the  real  estate  was  conveyed  by  the  guardian  to  him.  About  six 
months  after,  H.  conveyed  the  property  to  the  guardian.  Both  deeds  were  re- 
corded on  the  same  day.  J/eld^  that  this  alone  was  not  sufficient  to  charge  a 
purchaser  from  the  guardian  with  notice  that  the  property  was  bid  in  for  the 
benefit  of  the  guardian.  If,  at  a  sale  of  real  estate  by  an  executor,  adminis- 
trator, or  guardian,  he  purchases  through  another,  or  is  interested  in  the  pur- 
chase of  the  real  estate,  contrary  to  Gen.  St.  1878,  c.  57,  §  47,  the  sale  is  not 
absolutely  void,  but  is  only  voidable  by  the  parties  interested  in  the  estate  sold, 
and  cannot  be  avoided  by  them  as  against  a  iona  fide  purchaser. 

Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court 
for  Kamsej  county,  where  the  action  (which  was  brought  to  set 
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aside  the  guardian's  sale,  and  the  other  conyejancee  mentioned 
in  the  Opinion,  was  tried  before  Brill,  J. 

Smith  <&  Egam»  and  It.  B,  Galusha^  for  appellants. 

Bigelow^  Flandrau  cfe  Clai%  for  respondent. 

GiLFiLLANy  C.  J.    The  plaintiffs,  Harry  K.  and  Harriet  M., 
were  minors,  owners  of  certain  real  estate  in  the  city  of  Saint 
Paul,  and  Dana  White  was  their  general  guardian,  appointed 
by  the  Probate  Court  of  Eamsey  county.     On  his  petition,  the 
Probate  Court  issued  license  to  him  to  sell  the  real  estate.     Se 
sold  the  same  July  19, 1873,  nominally  to  one  Hoffman,  and 
made  his  report  of  sale,  not  disclosing  that  he  was  in  any  'way 
interested  in  the  purchase ;  and  the  sale  was  confirmed  by  the 
Probate  Court,  July  24, 1873.     On  the  same  day.  White  exe- 
cuted to  Hofbnan  the  deed  of  conveyance  of  the  real  estate  bo 
sold.     On  January  2,  1874,  Hoffman  conveyed  the  real  estate 
to  Dana  White,  the  guardian.     Both  deeds  were  recorded 
April  13, 1874.     The  purchajse  by  Hoffman  was,  in  fact,  made 
in  the  interest  and  for  the  benefit  of  Dana  White,  pursuant  to 
a  secret  imderstanding  between  them,  made  prior  to  the  guard- 
ian's sale.    On  May  1,  1874,  the  Equitable  Trust  Company- 
loaned  Dana  White  $9,000,  and,  to  secure  repayment  of  that 
sum  and  the  interest,  he  executed  a  mortgage  upon  said  real 
estate  to  Jonathan  Edwards,  trustee,  which  mortgage  was  re- 
corded May  20, 1874.     The  mortgage  was  afterwards  duly  f ore- 
closed,  the  real  estate  sold  to  this  defendant,  he  paying  the  pur- 
chase price  by  surrender  of  the  bonds  of  Dana  White,  to  secure 
which  the  mortgage  was  given,  and  the  proper  master^s  deed 
was  executed  to  the  defendant. 

The  said  loan  was  made  and  mortgage  taken  in  good  faith^ 
and  the  purchase  at  the  foreclosure  by  defendant  was  made  in 
good  faith ;  neither  said  trust  company,  nor  Edwards,  nor  this 
defendant,  having,  prior  to  the  commencement  of  this  action, 
any  actual  notice  that  Dana  White  had  any  interest  in  the  pur- 
chase by  Hoffman  at  the  guardian's  sale,  nor  of  any  of  the  f  acts, 
except  such  as  appeared  of  record.     There  was  nothing  in  the 


WHITE  T.   I8ELIN.  149 

record  to  charge  either  the  company,  or  Edwards,  or  defendant, 
with  notice  of  the  illegality  in  the  sale.  The  facts  that  the  pur- 
chaser at  the  sale  conyejed  some  months  afterwards  to  the 
guardian  making  it,  and  that  the  deed  to  the  purchaser,  and 
that  from  him  to  the  guardian,  were  recorded  the  same  day, 
were  not  sufficient  to  charge  a  purchaser  from  the  guardian 
with  notice  of  any  infirmity  in  either  of  the  conveyances.  The 
defendant  is  in  the  position  of  a  purchaser  in  good  faith.  The 
question  in  the  case  is,  was  the  sale  by  the  guardian,  by  reason 
of  his  being  interested  in  the  purchase,  so  far  void  that  a  pur- 
chaser in  good  faith  can  make  no  title  through  it } 

The  statute  regulating  such  sales.  Gen.  St.  1878,  c.  57,  §  41, 
provides  that  ^^  no  executor,  administrator  or  guardian,  making 
the  sale,  shall  directly  or  indirectly  purchase,  or  be  interested 
in  the  purchase  of,  any  part  of  the  real  estate  so  sold ;  and  all 
sales  made  contrary  to  the  provisions  of  this  section  shall  be 
void." 

The  plaintiffs  contend  that,  under  this  statute,  the  sale  is  an 
absolute  nullity — ^void  as  to  everybody — so  that  no  rights  could 
be  lost,  or  acquired,  or  in  any  way  affected  by  it.  If  the 
plaintifb  be  right  in  this,  of  course  it  is  no  protection  to  the 
defendant  that  he  is  a  hona  fide  purchaser.  The  defendant 
contends  that  the  statute  merely  affirms  the  rule  which,  prior  to 
its  passage,  had  become  established  by  decisions  of  the  courts,' 
that  the  sale  is  void  only  as  against  those  having  an  interest  in 
the  estate  sold,  and  only  when  they,  while  it  remains  in  the 
hands  of  some  one  chargeable  with  notice  of  the  facts,  seek  to 
avoid  it ;  and  that  the  statute  uses  the  word  **  void  "  in  the  sense 
in  which  it  was,  prior  to  its  passage,  very  frequently  used  by 
the  courts — ^that  is,  voidable  at  the  election  of  the  cesPuia  que 
trust  If  the  defendant  be  right  in  this,  the  plaintiffs  cannot 
avoid  the  sale  as  to  him. 

We  find  few  decisions  upon  similar  statutes.  The  statute  in 
New  York  does  not  differ  from  ours.  In  Forbes  v.  HaUey^  26 
N.  Y.  53,  the  court  construed  the  statute  to  make  such  sales  ab- 
solutely void,  so  that  "  the  title  remains  in  the  original  owners, 
as  though  the  sale  had  never  been  made."  The  same  thing  was 
held  in  TerwiUiger  v.  Brown^  44  N".  Y.  237.    In  neither  case 
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is  any  reason  given  for  holding  such  to  be  the  meaning  of  the 
statute,  other  than  that  such  is  its  language. 

The  statute  of  Calif omia  provides :  "No  executor  or  admin- 
istrator shall  directly  or  indirectly  purchase  any  property  of  the 
estate  which  he  represents."  The  absence  of  words  declaring 
such  a  purchase  void  in  no  way  lessens  the  effect  of  the  prohi- 
bition. In  Boyd  v.  Blanhman^  29  Cal.  19,  it  was  held,  in  an 
opinion  reviewing  the  authorities,  and  stating  well  the  reasons, 
that  a  sale  made  contrary  to  this  statute  was  not  absolutely  void, 
but  only  voidable,  and  might  be  ratified  by  the  persons  at  whose 
instance  it  was  voidable. 

In  Ohio,  a  statute  regulating  sales  on  execution  provided 
that  "  no  sheriff  or  other  officer  making  the  sale  of  property, 
either  personal  or  real,  nor  any  appraiser  of  such  property,  shall 
either  directly  or  indirectly  purchase  the  same ;  and  every  pur- 
chase so  made  shall  be  considered  fraudulent  and  void."  The 
character  of  such  a  sale  was  determined  in  Terrell  v.  Auchaiier, 
14  Ohio  St.  80.  Although  the  opinion  attaches  considerable — 
as  we  think,  undue — ^importance  to  the  word  "  considered  "  in 
the  statute,  it  is,  aside  from  the  meaning  given  to  that  word,  to 
the  effect  that  the  statute  is  one  of  those  instances  in  which  the 
legislature  uses  the  word  "  void  "  in  the  sense  of  "  voidable." 

The  statute  of  Michigan  as  to  executors',  administrators',  or 
guardians'  sales  is  the  same  as  ours.  As  to  whether  a  sale  con- 
trary to  the  statute  was  utterly  void,  so  that  a  hona  fide  pur- 
chaser could  make  no  title  through  it,  or  only  voidable,  and  so 
passing  a  title  to  a  hona  fide  purchaser,  the  Supreme  Court,  in 
Hoffmcm  v.  Harrvngton^  28  Mich.  90,  was  equally  divided.  It 
is  an  instructive  case,  as  the  opinions  say  about  all  that  can  be 
said  on  each  side  of  the  question. 

Instances  where  courts  have  held  the  word  "  void  "  in  stat- 
utes as  having  the  effect  of  voidable,  occur  under  statutes  against 
usury  both  in  England  and  the  older  States  of  the  Union.  Cfuthr- 
hert  V.  Sale,  8  Term  Eep.  490 ;  Hussey  v.  Jacob,  1  Ld.  Eaym. 
87 ;  Jackson  v.  Henry,  10  John.  185  ;  JDix  v.  Vam,  Wyck,  2  Hill, 
622 ;  Oreen  v.  Kemfp,  13  Mass.  515 ;  Reading  v.  Weston,  7  Conn. 
409. 

In  AUis  V.  BUlinga,  6  Mete.  415,  the  court  say :  "  The  term 
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^void,'  as  applicable  to  conveyances  and  other  agreements,  has 
not,  at  all  times,  been  nsed  with  technical  precision,  nor  re- 
stricted to  its  peculiar  and  limited  sense  as  contradistinguished 
from  the  term  '  voidable,'  it  being  frequently  introduced,  even 
by  legal  writers  and  jurists,  where  the  purpose  is  nothing  fur- 
ther than  to  indicate  that  a  contract  was  invalid  and  not  binding 
in  law." 

It  is  difficult  to  lay  down  a  rule  when  courts  may  construe 
the  term  "  void,"  occurring  in  a  statute,  to  mean  voidable.  We 
think,  generally,  it  is  to  be  understood  that  the  legislature  em; 
ploys  the  term  in  its  strict  and  precise  meaning,  and  that  when 
it  says  a  thing  shall  be  void,  it  means  that  the  thing  shall  be 
null,  and  of  no  effect  whatever.  But  when,  in  speaking  of 
certain  transactions,  courts  and  law  writers  have  frequently 
used  the  word  "  void,"  not  in  its  strict  and  precise  sense,  but  as 
meaning  voidable,  it  may  be  a  question,  did  the  legislature,  in 
legislating  concerning  such  transactions,  and  declaring  they 
shall  be  void,  use  the  word  in  its  strict  sense,  or  in  the  less 
accurate  sense  ?  If  there  be  nothing  in  the  other  language  of 
the  statute  to  indicate  the  sense  in  which  the  word  was  used, 
the  general  purpose  of  the  statute,  the  prior  rule  of  law  on  the 
subject,  and  the  consequences  of  either  construction,  may  be 
considered. 

The  manifest  purpose  of  this  section  is  to  protect  the  inter- 
ests of  persons  under  guardianship;  and  of  those  interested  in 
the  estates  of  deceased  persons,  against  possible  frauds  in  sales 
of  real  estate,  on  the  part  of  guardians,  eitecutors  or  adminis- 
trators. Prior  to  the  statute,  the  rule,  for  the  same  purpose  of 
protection,  was  that  such  a  sale,  the  purchase  being  made  in  the 
name  of  a  third  person,  but  in  the  interest  in  any  way  of  the' 
trustee,  was  voidable  at  the  election  of  the  persons  interested 
as  cestuis  que  trust  in  the  real  estate  sold,  if  they  considered 
that  their  interest  required  them  to  avoid  it,  but  capable  of  rati- 
fication by  them  if  they  thought  it  to  their  advantage  that  it 
should  stand.  A  condition  of  this  right  of  election  was  that  it 
should  be  timely  exercised.  Treating  the  word  "  void  "  in  the 
statute  as  used  in  its  strictest  sense,  a  radical  change  in  the  rule 
is  effected.     In  such  case,  the  sale  is  an  absolute  nullity — ^void 
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as  to  everybody.  No  one  can  be  prejudiced,  or  benefited,  or 
in  any  way  affected  by  it.  However  advantageouB  the  sale 
might  be  to  those  interested  in  the  land,  they  could  have  no 
benefit  from  it.  Although  they  might  desire  to  let  it  stand, 
and  secure  to  themselves  the  price  bid,  they  could  not  do  so ; 
and  mere  lapse  of  time  would  not  strengthen  the  title  held 
under  the  sale.  It  might  be  defeated  at  any  time,  and  by  any 
one.  It  is  impossible  to  see  that  the  former  rule  was  not  en- 
tirely adequate  for  the  protection  of  those  intended  to  be  pro- 
tected. No  reason  can  be  given  why  the  legislature  should 
intend  to  take  from  such  persons  the  right  of  election,  which 
might  often  be  a  very  beneficial  right. 

Such  a  change  in  the  rule  would  inevitably  prejudice  the  in- 
terests of  those  interested,  in  a  still  more  important  particular. 
Sales  by  guardians,  executors  or  administrators  are  in  many 
cases  absolutely  necessary.  It  is  of  great  importance  to  those 
concerned  that  at  such  sales  the  land  sold  should  bring  a  fair 
price.  But  if  titles  held  under  such  sales  are  liable  to  be  de- 
feated by  secret  frauds,  which  the  vigilance  of  a  purchaser  can- 
not guard  against,  they  can  hardly  be  regarded  as  salable  titles. 
No  prudent  man  could  pay  a  fair  price  for  a  title  liable  to  such 
imputation.  Make  it  a  rule  that  sales  perfectly  fair  on  their 
face,  which,  so  far  as  appears,  have  been  conducted  according 
to  law,  and  which  have  been  confirmed  by  the  court  ordering 
them,  may  be,  at  any  time  and  by  any  body,  shown  to  be  null, 
and  the  titles  under  them  entirely  defeated,  by  proof  of  a  secret 
understanding  between  a  trustee  and  a  purchaser,  and  such  sales, 
as  a  means  of  obtaining  the  value  of  the  land  sold,  will  be  im- 
practicable. 

The  uncertainty  which  such  a  rule  would  introduce  into 
titles  would  be  contrary  to  the  general  policy  of  the  law  on  the 
subject  of  titles  to  real  estate.  That  policy  is  to  give  stability 
to  titles,  and  to  enable  purchasers  using  proper  caution  to  be 
secure  in  the  titles  they  take.  This  is  the  purpose  of  the  statute 
regulating  the  registering  of  deeds.  A  great  many  titles  are 
now  held  under  sales  by  guardians,  executors  or  administrators, 
and,  in  course  of  time,  a  large  part  of  the  real  property  in  the 
State  will  be  so  held.    Is  it  probable  that  the  legislature  in- 
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tended  to  depart  from  the  general  policy  of  the  law,  and  to  pro- 
vide, in  respect  to  so  large  a  class  of  titles,  so  that  the  most 
cantions  and  Yigilant  cannot  be  secure  in  taking  them  f  The 
l^islature  may  have  so  intended,  and  it  may  likewise  have  in- 
tended to  take  from  the  class  of  cestuis  que  trust  concerned  the 
important  advantage  which  the  right  of  election  imder  the  prior 
role  gave  them,  and  also  to  impair  the  value  of  sales  by  this  class 
of  trustees.  But  we  cannot  hold  that  it  did  so  intend  merely 
from  its  use  of  a  word,  which,  from  the  manner  in  which  it  had 
been  many  times  employed  by  courts  and  law  writers,  was  in 
some  degree  ambiguous.  We  think  the  word  "  void,"  in  this 
statute,  was  used  in  the  sense  of  voidable,  and  the  sales  prohib- 
ited are  void,  as  they  were  void  before — that  is,  at  the  election, 
timely  exercised,  of  those  interested  in  the  land  sold.  Such  elec- 
tion could  not  be  exercised  against  a  himajide  purchaser. 

This  view  of  the  section  is  sustained  by  the  provisions  of 
subsequent  sections  of  the  chapter.  Section  50  limits  the  time 
within  which  a  person  claiming  the  estate  sold  by  an  executor 
or  administrator,  or  a  guardian,  must  bring  an  action  to  recover 
the  real  estate  sold.  Section  51  provides  that,  in  case  of  an  ac- 
tion in  which  an  heir  or  person  claiming  under  the  deceased,  or 
a  ward  or  person  claiming  under  him,  contests  the  validity  of 
the  sale,  "  it  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings,"  if  certain  things  appear,  which  are :  That 
there  was  license  to  sell ;  that  a  bond  was  given  when  required ; 
that  the  prescribed  oath  was  taken ;  that  proper  notice  of  sale 
was  given ;  that  the  sale  was  at  public  auction,  and  has  been 
confirmed  by  the  court;  and  that  the  premises  are  held  by 
one  who  purchased  in  good  faith.  By  section  53,  if  the  validity 
of  the  sale  is  drawn  in  question  by  a  stranger  to  the  title  sold, 
the  sale  shall  not  be  void  on  account  of  any  irregularity  in  the 
proceedings,  if  the  executor,  administrator  or  guardian  was 
Kcensed  to  make  the  sale  by  the  proper  Probate  Court,  and  he 
did  accordingly  execute  and  acknowledge,  in  legal  form,  a 
deed  for  conveyance  of  the  premises.  From  these  sections  we 
think  it  apparent  the  legislature  did  not  intend  that,  in  any 
case  of  sale  by  the  trustees  named,  the  validity  of  the  sale 
should  be  open  to  attack  at  any  time,  however  remote,  by  any 
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person,  even  though  not  interested ;  but  that  a  stranger  might 
question  the  sale  only  if  there  was  no  license  by  the  proper 
eonrt,  or  no  deed  of  oonTeyance  by  the  executor,  administrator 
or  guardian ;  and  a  person  claiming  under  the  deceased,  or 
the  ward,  or  a  person  claiming  under  him,  should  ^estion  it 
only  if  one  or  more  of  the  conditions  mentioned  in  section  51 
be  wanting. 

Judgment  affirmed. 


EusHA  Calkins,  Executor, 

vs. 
Estate  of  Anna  M.  Smith. 

[41  Michigan,  409.] 

Construction. — Settlement  op  estate. — ^End  of  execijtok's 

duties. 

a  testator  provided  for  the  disposition  of  a  certain  bequest  to  his  wife  "  in  case 
of  her  death  before  his  estate  was  settled."  JleU,  that  the  settlement  meant 
was  the  stage  of  proceedings  when  the  funeral  expenses,  debts  and  legacies 
had  been  paid  and  nothing  remained  but  to  divide  the  residue. 

An  executor's  duties  as  such  are  closed,  except  for  the  adjustment  of  his  account, 
when  he  has  paid  the  funeral  expenses,  debts  and  legacies,  and  nothing  remains 
but  the  division  of  the  residue.  Any  further  acts  in  respect  to  the  estate  are 
done  as  donee  of  a  power  in  trust. 

Conditions  are  not  favored  when  they  defeat  estates,  and  should  not  be  subject  to 
continuance  at  the  option  or  through  the  misconduct  or  neglect  of  others  than 
the  grantor,  where  any  other  conclusion  is  reasonable. 

Appeal  from  the  decision  of  commissioners  for  the  allow- 
ance of  claims  against  the  estate  of  Anna  Malvina  Smith,  de- 
ceased. The  commissioners  refused  to  allow  a  claim  against  the 
estate  for  money  p&id  to  Mrs.  Smith  under  the  will  of  her  hus- 
band, Aratus  Smith,  .whose  executor  claims  that  it  was  paid 
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nnder  a  mistaken  confitraction  of  the  will,  the  essential  provisions 
of  which  were  as  follows : 

"  I,  Aratus  Smith,  *  *  *  do  make,  publish  and  declare 
this  my  last  will  and  testament  in  manner  following,  that  is  to 
Bay ;  Having  by  contract  before  marriage  given  and  secured  to 
my  beloved  wife,  Anna  Malvina  Smith,  one  thousand  dollars  in 
lieu  of  dower,  I  now  give  and  bequeath  to  my  said  wife,  Anna 
Malvina  Smith,  in  addition  thereto,  one  thousand  dollars,  all  my 
household  f  nmitnre,  my  wearing  apparel,  and  my  library,  and 
the  use  and  occupation  of  my  house  and  lot  where  I  now  live, 
at  the  village  of  Bomeo,  State  and  county  aforesaid,  during  her 
natural  life.  In  case  my  said  wife  shall  so  elect  before  my  es- 
tate is  settled,  she  shall  have  eight  hundred  dollars  in  lieu  of 
the  use  of  my  said  house  and  lot  during  her  natural  life,  and  in 
case  my  said  wife  does  not  wish  or  choose  to  keep  all  my  house- 
hold furniture,  in  such  case  so  much  thereof  as  she  may  not 
wish  and  choose  to  turn  over  to  my  executor,  shall  be  sold  by 
him,  and  the  proceeds  arising  from  such  sale  shall  be  divided 
equally  between  my  heirs,  my  said  wife  being  reckoned  as  one 
of  them,  share  and  share  alike ;  provided  always  that  in  case  of 
my  said  wife's  death  before  my  estate  is  settled,  in  such  case 
the  one  thousand  dollars  above  bequeathed  to  her  shall  be 
divided  between  my  heirs,  equally,  share  and  share  alike,  and 
shall  not  go  to  her  heirs. 

"Ninth.  After  all  my  debts  (if  any)  are  paid  and  my 
funeral  expenses  and  all  the  above  named  legacies  and  bequests^ 
including  the  one  thousand  dollars  given  or  settled  on  my  said 
wife,  before  marriage,  by  contract,  I  give  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate,  both  real  and  personal, 
of  every  name  and  nature  or  kind  whatsoever,  to  my  heirs  above 
named,  my  said  wife  to  be  reckoned  as  one  of  them,  to  be 
divided  equally  between  them,  share  and  share  alike. 

'*  Lastly.  I  hereby  nominate  and  appoint  my  friend  Elisha 
Calkins  sole  executor  of  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made,  with  full  power  to  sell 
and  dispose  of  any  and  all  property  whether  real  or  personal, 
subject  to  the  provisions  of  the  will,  and  to  apply  and  appro- 
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priate  the  avails  or  proceeds  that  arise  therefrom,  as  above 
directed." 

Judgment  was  rendered  below  for  the  estate  of  Mrs.  Smith, 
and  the  executor  of  Mr.  Smith  brings  error. 

Crocker  dk  Ilutchings,  for  plaintiff  in  error. 

Shepard  &  Towle  and  E.  Z.  Koatij  for  defendant  in  error. 

CooLET,  J.  It  seems  to  ns  manifest  that,  when  the  testator 
speaks  of  his  wife's  death  before  his  estate  is  settled,  as  a  contin- 
gency upon  which  the  sum  of  one  thousand  dollars  given  to  or 
settled  before  marriage  upon  her,  is  to  pass  to  the  residue,  he 
means,  not  the  settlement  in  the  popular  sense,  of  the  term,  but 
the  stage  of  proceedings  when  the  funeral  expenses,  debts  and 
legacies  are  paid,  and  when  nothing  remains  but  to  proceed 
with  the  steps  for  a  division  of  the  residue.  That  is  put  beyond 
doubt  by  the  ninth  clause  of  his  will,  in  which  this  thousand 
dollars  is  named  among  the  sums  to  be  paid  before  the  residue 
is  distributed.  At  that  stage  of  his  proceedings  the  executor's 
duties  may  be  said  to  be  closed ;  nothing  remaining  to  be  done 
by  him  as  such,  except  the  rendering  and  adjustment  of  his 
own  account.  What  further  he  was  to  do  in  respect  to  the 
estate  was  to  be  done  not  as  executor,  but  as  donee  of  a  power 
in  trust.  What  strengthens  this  view  is  that  the  testator  could 
have  had  no  good  reason  for  postponing  further  the  final  and 
unconditional  vesting  of  the  right  to  this  sum  in  his  wife.  The 
rights  of  all  others  were  then  fixed ;  why  should  not  hers  be 
also  ?  The  other  proceedings  were  merely  for  the  partition  of 
common  interests,  which  might  be  delayed  indefinitely  at  the 
option  of  the  parties,  if  it  seemed  desirable  that  this  be  done, 
and  perhaps  negligently  or  wiUf ully  delayed  by  the  donee  of 
the  power.  Conditions  are  not  favored  in  law  when  they  de- 
'feat  estates,  and  they  should  not  for  a  moment  be  subject  to  be 
continued  at  the  option  or  through  the  misconduct  or  neglect 
of  others,  where  any  other  conclusion  is  reasonable. 

The  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred.  . 
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Benjamin  E.  Hoyt  vs.  Emily  A.  Jaques,  et  ai^. 

[129  MasBaebiiflette,  286.] 

POWEB  TO  SELL  NOT  A  POWEB  TO  MOBTGAOE. 

A  devise  of  so  much  of  the  testator's  estate  as  may  be  sufficient  for  the  mainte- 
nance of  the  devisee  during  his  life,  "  he  having  full  power  to  sell  and  convey 
any  and  all  of  my  real  estate,  at  any  time,  if  necessary  to  secure  such 
maintenance,"  does  not  give  to  the  devisee  the  right  to  mortgage  the  estate  in 
fee. 

Wett  of  entry  against  Emily  A.  Jaques  and  John  Harriman, 
to  foreclose  a  mortgage  of  land  in  Haverhill.  Plea,  nil  dis- 
seisin. Trial  in  the  Superior  Court,  without  a  jury,  before 
Pitman,  J.,  who  ruled,  as  matter  of  law,  that  the  tenants  were 
entitled  to  judgment,  and  reported  the  case  for  the  determina- 
tion of  this  court.  If  the  ruling  was  incorrect,  the  case  was  to 
stand  for  trial ;  otherwise,  judgment  to  be  entered  for  the  ten- 
ants.   The  facts  appear  in  the  opinion. 

W.  H.  Moody^  for  the  demandant. 
•/.  jP.  Jones^  for  the  tenants. 

MoBTOx,  J.  The  demandant  claims  title  to  the  demanded 
premises  under  a  mortgage  to  him  made  by  John  Harriman. 
The  premises  were  formerly  the  separate  estate  of  Mary  Anne 
Harriman,  the  wife  of  John.  She  died  leaving  a  will,  of  which 
the  second  clause  is  as  follows :  "  I  give,  devise  and  bequeath  to 
my  said  husband  and  executor  so  much  of  any  and  all  my  es- 
tate, whether  real  or  personal,  of  which  I  may  die  seized  or 
possessed,  as  may  be  sufficient  for  his  comfortable  maintenance 
and  support  for  and  during  the  term  of  his  natural  life,  he  hav- 
ing full  power  -to  sell  and  convey  any  and  all  of  my  real  estate, 
at  any  time,  if  necessary  to  secure  such  maintenance."  The 
third  clause  gives  the  rest  and  residue  of  her  estate  to  her 
daughter,  Emily  A.  Jaques,  one  of  the  tenants.  The  husband 
of  the  testatrix  did  not,  before  her  death,  give  his  written  as- 
sent to  the  will  or  its  provisions ;  and  the  tenants  contend  that 
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it  was  invalid,  so  far  as  it  affected  John  Harriman's  right  as 
tenant  by  the  curtesy.  But  the  want  of  such  assent  did  not 
render  the  will  wholly  void.  BurrougJis  v.  Nutting^  105  Mass. 
228.  And  we  have  not  deemed  it  necessary  to  consider  whether 
the  acts  of  the  husband  after  her  death,  in  proving  the  will  and 
accepting  its  provisions  in  his  favor,  were  or  were  not  a  waiver 
of  his  rights  as  tenant  by  the  curtesy,  and  an  election  to  take 
under  the  will,  because  it  is  not  material  to  the  decision  of  this 
case.  If,  after  the  death  of  his  wife,  the  only  interest  of  Har- 
riman  was  a  tenancy  by  the  curtesy,  he  was  divested  of  that  in- 
terest by  the  levy  of  the  execution  against  him  in  favor  of 
Eben  S.  Flint  and  others,  his  judgment  creditors.  The  levy 
and  set-off  to  said  judgment  creditors  having  been  made  before 
the  mortgage  to  the  demandant,  it  would  follow  that  the  de- 
mandant took  nothing  by  his  mortgage.  If,  on  the  other  hand, 
Harriman  took  under  the  will,  it  is  clear  that,  upon  the  true 
construction  of  the  second  clause,  he  did  not  take  any  greater 
estate  in  the  premises  than  a  life  estate,  with  a  power  to  sell  the 
whole  or  any  part,  if  it  was  necessary  to  secure  to  him  a  com- 
fortable maintenance  and  support.  Gibiins  v.  Shepardj  125 
Mass.  541 ;  Padfie  v.  BameSy  100  Mass.  470. 

The  question  then  arises,  whether  this  power  to  sell  for  the 
purpose  of  support  includes  a  power  to  make  a  mortgage  in  fee. 
In  the  ordinary  case  of  a  power  "  to  sell  and  convey  "  land,  given 
by  a  principal  to  his  attorney,  it  is  clear  that  the  attorney  would 
not  be  authorized  to  mortgage  the  land.  Wood  v.  Goodridge^ 
6  Cush.  117.  The  two  transactions  of  a  sale  and  a  mortgage 
are  essentially  different.  A  power  to  sell  implies  that  the  at- 
torney is  to  receive,  for  the  benefit  of  the  principal,  a  fair  and 
adequate  price  for  the  land ;  a  power  to  mortgage  involves  a 
right  in  the  attorney  to  convey  the  land  for  a  less  sum,  so  that 
the  whole  estate  may  be  taken  on  a  foreclosure  for  only  a  part 
of  its  value.  So,  under  a  will,  a  trust  with  a  power  to  sell 
prima  facie  imports  a  power  to  sell  "  out  and  out,"  and  will  not 
authorize  a  mortgage,  unless  there  is  something  in  the  will  to 
show  that  a  mortgage  was  within  the  intention  of  the  testator. 
2  Perry  on  Trusts,  §  768. 

It  has  been  held  that,  where  the  sole  object  and  purpose  of 
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the  testator  in  conferring  the  power  was  to  pay  debts  or  a  par- 
ticular specific  charge  upon  the  estate,  and  the  estate  itself  is 
devised  subject  to  that  charge,  such  power  to  sell  may  authorize 
a  mortgage ;  but  where  it  appears  from  the  will  that  the  inten- 
tion of  the  testator  was  to  sell  the  estate  and  convert  it  abso- 
Int^lyj  a  mortgage  by  the  donee  of  the  power  is  void.  Ball  v. 
Harris^  4  Myl,  &  Cr.  264 ;  StroughiU  v.  Ansteyj  1  DeG.,  M.  & 
G.  635 ;  Haldenby  v.  Spofforth^  1  Beav.  390 ;  Page  v.  Cooper^ 
16  Beav.  396 ;  Devaynes  v.  Rchinsony  24  Beav.  86 ;  Bloomer  v. 
WaUron,  3  Hill,  361. 

In  the  case  at  bar,  the  power  given  to  the  life  tenant  is  "  to 
^11  and  convey  any  and  all  of  my  real  estate,  at  any  time,  if 
necessary  to  secure  such  maintenance."  This  language  does  not 
in  its  terms  import  a  power  to  mortgage ;  and  we  find  in  the 
will  no  decisive  indications  that  the  testatrix  intended  to  use  it 
in  any  other  than  its  natural  and  obvious  meaning.  Thus  used, 
it  gives  the  husband  power  to  sell  and  convey,  for  a  fair  price, 
any  or  all  of  the  real  estate,  if  necessary  for  his  comfortable 
support,  but  it  does  not  give  the  right  to  mortgage  the  estate  for 
a  part  only  of  its  value.  The  intention  appears,  from  her  lan- 
guage, to  have  been  that  her  husband,  if  it  became  necessary  for 
his  support,  might  sell  the  real  estate  and  convert  it  ^^out  and. 
out,"  and  not  that  he  might  at  his  discretion  charge  it  with  in- 
cumbrances and  liens. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that, 
whether  John  Harriman  took  as  a  tenant  by  the  curtesy,  or 
under  the  will,  the  demandant's  mortgage  deed  conveyed 
nothing  to  him ;  and  that  the  ruling  was  correct. 

Judgments  for  the  tenants. 
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Eliza  Stakkard  vs.  Augustus  K,  Barnum  et  al. 

[51  Maryland,  440.] 

Gift  of  balance  of  money. — ^Extrinsic  EvroENCB  of  testa- 
tor's IGNORANCE  OF  HIS  OWNERSHIP  OF  PBOPESTT  IN 
BESIDUABY  DEVISE. 

Testatrix  owned  an  annuity  of  $2,200  per  annum  for  life,  payable  to  her  in 
money.  At  the  time  of  her  death,  there  was  due  to  her  a  proportion  of  this 
annuity  amounting  to  $1,002  22.  She  died  in  November,  1866,  leaving  a  will 
in  which,  after  giving  pecuniary  legacies  amounting  in  all  to  $600,  she  declares: 
"  It  is  my  wish  that  after  the  payment  of  my  debts  and  funeral  charges,  should 
there  be  a  balance  left  in  the  hands  of  my  executor  to  be  hereinafter  named, 
that  said  balance  of  money  shall  be  equally  divided  between  my  two  children, 
E.  S.  and  R.  B."  The  testatrix  left  surviving  her  five  grand-children,  the 
children  of  a  deceased  daughter,  who  are  not  named  in  the  wilL  At  the  time 
of  making  her  will,  the  testatrix  was  entitled,  under  the  residuary  clause  of 
the  will  of  her  late  husband,  as  the  same  was  construed  after  her  death  by  this 
court,  to  a  valuable  share  or  interest  in  the  buildings  and  grounds  constituting 
Bamum's  Hotel  property.    Held, 

That  the  will  operated  only  to  dispose  of  the  money  belonging  to  the  testatrix, 
arising  from  her  annuity,  and  that  she  died  intestate  of  all  her  interest  and 
estate  in  the  hotel  property. 

It  would  be  a  dangerous  doctrine  to  establish,  and  one  without  precedent,  that, 
where  the  language  of  the  will  is  plain,  and  the  residuary  clause,  in  terms,  dis- 
poses of  the  whole  estate,  and  there  are  no  qualifying  words  in  any  part  of  the 
will,  extrinsic  evidence  may  be  introduced  to  show  that  testator  did  not  know 
that  certain  property  which  he  owned,  actually  belonged  to  him,  for  the  purpose 
of  restricting  the  natural  meaning  and  operation  of  the  will ;  siich  evidence 
would  clearly  be  inadmissible. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 
The  case  is  stated  in  the  opinion  of  the  court. 
The  cause  was  argued  before  Babtol,  C.  J.,  Miller,  Altey 
and  E0BIN8ON,  JJ. 

Edward  Oti^  IJinJdey^  for  the  appellant. 

David  Fowler  J  for  the  appellees. 

Bartol,  C.  J.,  delivered  the  opinion  of  the  court.     The  bill 
in  this  case  was  filed  by  S.  H.  Tagart,  executor,  to  obtain  a 


STAl^ARD  T.  BARXUM.  161 

judicial  constmction  of  the  last  will  of  Mrs.  Ann  E.  Bamtun, 
and  to  have  distribution  of  her  estate  made  nnder  the  direction 
of  the  conrt. 

The  will  is  as  follows,  omitting  the  introdnctoiy  clanse : 

Item.  I  give  to  each  of  m  j  grandchildren,  David  Bamnm 
and  Eirbj  Bamnm,  children  of  my  deceased  son,  Augustus 
Bamnm,  the  sum  of  one  hundred  dollars. 

Item.  I  give  to  mj  son  Bichard  Bamnm  the  sum  of  two 
hnndred  dollars. 

Item.  I  give  to  mj  daughter  Eliza  Stannard  the  sum  of 
two  hundred  dollars. 

Item.  It  is  my  wish,  that  after  the  payment  of  my  debts 
and  funeral  charges,  should  there  be  a  balance  left  in  the  hands 
of  my  executor,  to  be  hereinafter  named,  that  said  balance  of 
money  shall  be  equally  divided  between  my  two  children  Eliza 
Stannard  and  Richard  Bamnm. 

She  then  appoints  S.  H.  Tagart  executor. 

The  will  was  executed  in  October,  1866,  and  admitted  to 
probate  November  28th,  1866 ;  the  testatrix  died  November 
14th.  The  contest  in  this  case  is  as  to  what  property  and  estate 
of  the  testatrix  passes  under  the  last  clause  of  her  will. 

It  appears  from  the  record  that  the  estate,  which  has  come 
to  the  hands  of  the  executor,  arose  and  was  derived  in  this 
way: 

1st.  The  testatrix  owned  an  annuity  of  $2,200  per  annum 
for  life,  payable  to  her  in  money.  At  the  time  of  her  death 
there  was  due  to  her  a  proportion  of  this  annuity  amounting  to 
$1,002  22. 

2d.  A  controversy  was  then  pending  with  regard  to  the 
construction  of  the  will  of  David  Bamnm,  her  deceased  hus- 
band, made  in  1843,  and  admitted  to  probate  in  1844.  This 
controversy  was  finally  determined  by  the  decision  of  the  Oourt 
of  Appeals,  made  after  her  death,  in  December,  1866  {JBarnum 
V.  Bamum^  26  Md.  119),  whereby  it  was  decided  that  the  first 
clause  of  the  will  was  void  and  inoperative,  and  the  result  of 
the  constmction  of  the  will  then  established  was,  that  there  fell 
into  the  estate  of  the  widow,  the  testatrix,  a  valuable  share  or 
mterest  in  the  hotel  property.  This  property  was  sold  in  1870, 
Vol.  L— U 
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and  there  came  into  the  hands  of  Mr.  Tagart,  the  execntor,  from 
the  proceeds  of  that  sale,  the  som  of  $35,180  79,  as  appears  by 
the  first  accoant  of  his  administration,  passed  on  the  7th  day  of 
May,  1877.  Of  this  som  there  remains  in  his  hands,  after  de- 
dacting  allowances  for  disbnrsements,  &c.,  the  sum  of  $26,370  59, 
all  of  which  are  proceeds  arising  from  the  sale  of  the  hotel 
property. 

The  appellant  contends  that  this  is  embraced  in,  and  passes 
nnder  the  last  clause  of  Mrs.  Bamnm's  will. 

While  the  appellees  maintain  that  the  will  operates  only  to 
dispose  of  the  som  of  $1,002  22,  belonging  to  the  testatrix  in 
money  at  the  time  of  her  death,  and  cannot  be  construed  as  em- 
bracing her  share  or  interest  in  the  hotel  property. 

The  testatrix  left  surviving  her  five  grandchildren,  tike 
children  of  her  deceased  daughter,  Mrs.  McLaughlin,  who  are 
not  named  in  the  wilL 

When  we  read  this  instrument,  it  seems  to  be  impossible  to 
resist  the  conviction,  that  the  testatrix  had  in  her  mind  only  the 
sum  of  money  arising  from  her  annuity,  and  intended  only  to  dis- 
pose of  that  sum.  She  gives  small  pecuniary  legacies  to  her  son 
and  daughter  and  two  of  her  granddiildren,  amounting  to  $600, 
and  then  she  expresses  the  wish,  ^^  that  after  the  payment  of  her 
debts  and  funeral  charges,  should  there  be  a  balance  left  in  the 
hands  of  her  executor,  that  said  balance  of  money  shall  be  equally 
divided  between  her  two  children,  Eliza  Stannard  and  Richard 
Bamum,"  to  whom  she  had,  in  the  former  part  of  the  will,  given 
small  pecuniary  legacies. 

By  the  agreement  of  counsel,  the  proceedings  in  the  case  of 
Banium  v.  Bamum,  before  referred  to,  are  allowed  to  be  read 
in  evidence,  subject  to  exception,  ^^and  it  is  further  admitted 
that  at  every  stage  of  said  controversy,  and  down  to  the  time 
of  her  death,  the  position  of  the  testatrix,  as  to  the  matters  em- 
braced therein,  was  as  set  forth  in  her  answers  therein  filed, 
adopting  those  of  the  McLaughlins,  and  that  it  does  not  appear 
that  she  ever  departed  therefrom  during  her  life."  Those  an- 
swers show  that  she  repudiated  and  resisted  the  attempt  to  im- 
peach the  validity  of  the  first  clause  of  her  husband's  will,  and 
always  protested  that  she  had  no  interest,  share  or  estate  in  the 
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hotel  property  devised  by  the  will,  such  as  was  by  the  sabeeqnent 
decision  of  the  case  (made  after  her  death)  ascertained  to  have 
deyolyed  apon  her  nnder  the  will. 

These  facts  justify  the  inference  that  she  did  not  know, 
when  she  executed  her  will  or  at  any  time  thereafter,  that  any 
estate  or  interest  in  the  hotel  property  belonged  to  her,  except 
the  annuities  for  life  charged  thereon  by  the  first  ckuse  of  her 
husband's  will ;  and  the  appellees  rely  upon  that  inference,  in 
aid  of  the  interpretation  of  her  will,  arguing  that  if  she  did  not 
know  that  she  owned  an  interest  or  share  in  the  hotel  property, 
she  cannot  be  supposed  to  have  intended  to  dispose  of  it  by  her 
will,  citing  Cooke  y.  Oakley^  1  Pre.  Williams,  802. 

There  the  will  under  consideration  was  made  by  a  person  at 
sea,  and  contained,  after  certain  specific  gifts  of  chattels,  the 
words,  ''and  all  things  not  before  bequeathed."  The  testator 
had  succeeded  to  considerable  leasehold  estates,  by  the  death  of 
his  father,  of  which  he  was  ignorant,  and  the  questicm  arose 
whether  these  leaseholds  passed  under  the  general  words,  ''  all 
things  not  before  bequeathed."  In  the  argument  of  coimsel,  it 
seems  much  stress  was  laid  upon  the  fact  of  the  ignorance  of 
the  testator  of  his  father's  death,  and  of  his  ownership  of  the 
leasehold  estates.  The  Master  of  the  Bolls  decided  that  they 
did  not  pass  under  the  will ;  but  made  no  reference  to  the  sub- 
ject of  the  testator's  ignorance.  We  think,  with  Mr.  Jarman, 
that  the  decision  in  CooTce  y.  Oakley  rests  upon  the  familiar 
role  of  interpretation  "  ejusdem  generis^^  or  "  noscitur  a  sociis  /" 
that  is  to  say,  because  it  appeared  from  other  parts  of  the  will, 
and  especially  from  the  context,  that  the  general  words  ''  all 
other  things  not  before  bequeathed,"  clearly  meant  things  or 
property  of  the  same  kind  as  was  particularly  mentioned,  there- 
fore they  could  not  be  properly  construed  to  embrace  or  refer 
to  the  leasehold  estates  .belonging  to  the  testator  at  the  time 
of  his  death.  We  do  not  think  the  case  of  Cooke  y.  Oakley 
can  be  relied  on  as  authority  for  any  other  doctrine.  It  was 
cited  in  Cole  y.  Eneor^  3  Md.  453,  and  in  Hamilton  y.  Da^r- 
ringtony  36  Md.  446.  But  in  neither  of  those  cases  was  it  relied 
on  as  establishing  any  other  doctrine  than  that  before  stated. 
Many  cases  of  the  highest  authority  haye  held  that  property 
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will  pasB  under  a  will,  although  the  testator  was  ignorant  of  the 
fact  of  his  ownership.  It  would  be  a  dangerous  doctrine  to 
establish,  and  one  without  precedent,  that  where  the  language 
of  the  will  is  plain,  and  the  residuary  clause,  in  terms,  disposes 
of  the  whole  estate,  and  there  are  no  qualifying  words  in  any 
part  of  the  will,  you  may  introduce  extrinsic  evidence  to  show 
that  the  testator  did  not  know  that  certain  property  which  he 
owned  actually  belonged  to  him,  for  the  purpose  of  restricting 
the  natural  meaning  and  operation  of  the  will ;  such  evidence 
would  clearly  be  inadmissible. 

We  return  to  an  examination  of  the  terms  of  the  will,  and 
the  only  question  is  whether  the  words  in  the  last  clause 
operate  to  pass  the  interest  or  estate  of  the  testatrix  in  the 
hotel  property. 

In  construing  this  clause,  we  must  look  at  the  whole  will, 
and  read  it  in  the  light  of  the  circumstances  in  which  the  testa- 
trix was  placed,  and  of  the  nature  of  her  property  and  estate. 

It  must  be  observed  that  the  testatrix,  after  giving  the  few 
pecuniary  legacies,  amounting  in  aU  to  $600,  directs  that  if 
there  should  be  a  balance  of  money  left  after  the  payment  of 
her  debts  and  funeral  charges,  the  same  should  be  equally 
divided  between  her  two  children. 

The  administration  account  shows  that  she  owed  no  debts, 
except  the  bills  of  the  physician  and  nurse,  amounting  to  $100, 
and  a  debt  of  $100  due  G.  D.  Clarke.  The  language  of  the 
will,  expressing  doubts  whether  there  would  be  any  balance  left 
in  the  hands  of  the  executor,  indicates  that  she  had  in  her  mind, 
and  intended  to  dispose  of  only  the  amoimt  of  her  annuity  then 
due  to  her  in  money,  and  did  not  intend  her  will  to  operate 
upon  any  interest  or  estate  she  might  have  in  the  hotel  prop- 
erty. And  this  conclusion  becomes  irresistible,  when  we  see 
that  the  last  clause  is  not  a  gift  of  the  general  residue  of  her 
property  or  estate ;  but  is,  in  its  terms,  only  a  gift  of  a  balance 
of  money  remaining  in  the  hands  of  the  executor.  In  point  of 
fact,  as  we  have  before  stated,  the  testatrix,  at  the  time  of  mak- 
ing her  will,  was  entitled,  imder  the  residuary  clause  of  the  will 
of  her  late  husband,  as  the  same  was  subsequently  construed,  to 
a  valufible  share  or  interest  in  the  buildings  and  grounds  conati- 
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tutmg  "  Bamnin's  Hotel "  property ;  and  the  question  is  pre- 
sented whether,  nnder  a  gift  of  '^  a  balance  of  money,"  the  tes- 
tatrix's estate  in  the  hotel  property  will  pass. 

The  question  as  to  the  construction  and  effect  of  a  bequest 
of  money  or  balance  of  money  has  often  arisen ;  many  cases 
have  been  cited  in  argument.  They  will  be  found  collected  in  1 
Jarman,  703  m,  and  in  2  Bedfield,  111,  and  notes. 

In  Qo9den  ▼.  DotteriU^  1  Myl.  &  K.  56,  there  was  a  gift  of 
"  the  rest  of  my  money."  It  was  held  by  Sir  John  Leach,  M.  R., 
that,  under  this  bequest,  stock  belonging  to  the  testator  did  not 
pass. 

In  that  case  it  was  held  to  be  established  by  the  authorities, 
that  the  term  '^  money "  will  not  pass  stock,  unless  there  is  in 
the  will  some  explanatory  context.  A  similar  decision  was 
made  in  Lowe  v.  Thomas^  5  DeG.,  McN.  &  G.  315,  where,  the 
bequest  was  of  "  all  my  money,"  it  was  held  that  stock  did  not 


And  in  Collins  y.  CoUinSj  L.  B.  12  Eq.  Cas.  455,  decided  in 
1871.  Where  the  words  of  the  will  were, "  As  for  my  worldly 
goods  and  chattels,  I  bequeath  them  as  f  olloweth : "  The  tes- 
tator then  gave  several  pecuniary  legacies,  and,  among  the  rest, 
to  his  daughter  S.  a  legacy  of  £3,000.  He  also  bequeathed  to 
his  daughter  8.  ^^all  things  in  the  house  remaining,  and  all 
moneys,  both  in  the  house  and  out  of  it,"  and  made  no  express 
residuary  bequest. 

'^  At  the  time  of  his  death,  testator  had  moneys  in  his  house, 
at  his  bankers,  and  at  a  savings  bank.  He  had  also  due  to  him 
arrears  of  a  superannuation  allowance,  and  a  sum  for  funeral 
expenses  from  a  friendly  society;  as  to  all  #hich  there  was  no 
question. 

'^  He  had  besides  some  shares  in  a  building  society,  and 
some  consols,  standing  in  his  own  name."  It  was  held,  that  the 
shares  and  stock  did  not  pass  under  the  bequest  of  "  all  moneys, 
both  in  the  house  and  out  of  it." 

On  the  other  hand,  in  Dawson  v.  Oasham^  2  Keen,  14,  Lord 
Langdale  said  the  word  money  may  be  so  used  in  a  will  as  from 
the  whole  context  to  show  that  testator  meant  to  pass  stock,  and, 
in  that  case,  he  held  that  such  intention  clearly  appeared  ;  and 
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Sir  John  Leach,  IL  B.,  in  KendaU  y.  KendaU^  4  Bassell,  360, 
Bald :  ^^  It  is  tnie,  that,  npon  the  whole  context  of  particuUr 
willfi,  it  may  be  clear  that  stock  was  not  intended  to  pass,  and 
therefore  will  not  pass  by  any  of  the  words  here  nsed;  bnt  it  is 
equaUy  tnie  that,  npon  ihe  whole  context  of  other  wills,  stock 
may  pass  by  any  one  of  the  words  here  nsed,  except  the  word 
'dothing.'  In  that  case  the  words  were,  ^all  moneys,  goods, 
chattels,  clothing,  &c,  my  property.' " 

In  Stocks  ▼.  BarMj  Johnson's  (Eng.  Ch.)  B.  54,  it  was  held 
by  V.-C.  Sir  Page  Wood,  that  a  beqnest  of  "any  money" 
which  may  remain  after  payment  of  testator's  debts,  in  the 
absence  of  any  other  beqnest  of  the  residne  of  testator's  per- 
sonal estate  and  effects,  indnded  the  general  residne  of  the  per- 
sonal estate  not  specifically  bequeathed,  and  which  by  law  is 
liable  to  the  payment  of  testator's  debts.  In  that  case  it  was 
held,  that  snch  a  beqnest  of  money  passed  the  testatoi^s  re- 
versionary interest  in  a  sum  charged  on  real  estate  by  an  in- 
denture. 

The  case  of  Stocks  y.  Barre  has  been  much  relied  on  by  the 
appellant  in  argument,  and  the  reasoning  of  the  Yice-Chancellor 
has  been  supposed  to  establish,  as  the  proper  construction  of  the 
will  before  us,  that  the  gift  of  the  balance  of  money,  aft^  hay- 
ing provided  for  the  payment  of  debts,  is  equivalent  to  a  gen- 
eral residuary  devise,  and  carries  the  whole  residue  of  the  estate 
of  the  testatrix  not  before  disposed  of.  We  cannot  so  construe 
this  wilL  It  has  been  correctly  said,  that  "  in  the  construction 
of  wills,  the  object  of  the  court  is  to  give  effect,  as  far  as  it  can, 
to  the  real  meaning  of  testators." 

Here  the  bequest  is  simply  of  "  a  balance  of  money."  The 
context  shows  that  the  testatrix  meant  to  dispose  of  only  what 
belonged  to  her  consisting  of  money,  and  the  language  of  the 
will  does  not  support  the  theory  of  the  appellant,  that  the  tes- 
tatrix meant  by  those  words  to  dispose  of  her  interest  and  estate 
in  the  hotel  property.  Such  an  interest  and  estate  will  not  or- 
dinarily pass  under  a  bequest  of  "money."  Mann  v.  Eifrs  of 
Mamm,^  1  Johns.  Ch.  B.  231.  There  is  nothing  in  the  context 
to  show  that  the  testatrix  used  the  word  money  in  any  other 
than  its  customary  and  popular  sense,  and  to  extend  its  mean- 


STANNARD  r.  BASmilL  167 

ing,  so  as  to  embrace  her  interest  in  the  hotel  property,  wonld 
be  doing  violence  to  the  real  intent  of  the  testatrix. 

In  our  opinion,  the  will  operates  only  to  dispose  of  the 
money  belonging  to  the  testatrix,  arising  from  her  annuity,  and 
that  die  died  intestate  of  all  her  interest  and  estate  in  the  hotel 
property.  We,  therefore,  on  this  question,  concur  in  the  opin- 
ion of  the  Circuit  Court 

Objection  has  been  made  by  the  appellant  to  the  terms  of 
the  decree,  whereby  an  account  is  directed  to  be  taken  of  all 
the  moneys  which  have  come  to  the  hands  of  the  executor  aris- 
iDg  from  the  sale  of  the  hotel  property. 

Whereas,  the  executor  only  brought  into  the  Circuit  Court 
the  balance  of  the  same  remaining  in  his  hands,  a  portion  there- 
of having  been  paid  out  and  disbursed  by  him,  and  allowed  by 
the  Orphans  Court,  as  shown  by  his  administration  aocoimt,  and 
exhibited  with  his  bill  of  complaint. 

In  the  answers  of  the  respondents  no  question  is  made  with 
respect  to  the  payments  and  disbursements  by  the  executor,  as 
stated  in  his  account,  except  that  the  administrators  of  Bobert 
Fowler,  deceased,  who  was  the  assignee  of  Augustus  McLaugh- 
Un,  deceased,  allege  in  their  answer  that  ^^  the  executor  has  in 
his  hands  a  much  larger  sum  for  distribution  than  the  sum  men- 
tioned  in  his  account."  And  in  the  answer  of  Augustus  K. 
Bamum,  it  is  claimed  that  the  pecimiary  legacies  are  not  pay- 
able in  any  part  out  of  the  moneys  arising  from  the  sale  of  the 
hotel 

No  proof  has  been  adduced  showing  errors  in  the  adminis- 
tration account,  and  its  correctness  was  not  questioned  in  the 
aigoment;  nor  were  any  of  the  disbursements  made  by  the 
executor,  and  allowed  by  the  Orphans  Court,  alleged  to  have 
been  erroneously  allowed. 

So  far  as  appears  from  this  record,  the  account  of  the  exec- 
utor exhibited  with  the  bill  is  correct,  and  the  sum  for  distri- 
bution is  the  balance  thereby  shown  to  be  in  his  hands.  An 
examination  of  the  account  shows  that  the  sums  paid  on  account 
of  the  pecuniary  legacies  were  no  more  than  what  remained  of 
the  cash  received  from  the  annuity,  after  the  payment  of  debts, 
funeral  expenses  and  commissions,  and  that  no  part  of  the 
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money  arifiing  from  the  sale  of  the  hotel  has  been  applied  to 
payment  of  the  pecuniary  legacies.  We  condade,  therefore, 
that  the  decree  below  is  erroneous,  in  so  far  as  it  directs  an  ac- 
count to  be  taken  of  all  the  moneys  arising  from  the  sale  of  the 
hotel,  and  that  the  true  amount  for  distribution  is  the  balance 
shown  by  the  account  of  the  executor  to  be  in  his  hands,  viz. : 
the  sum  of  $26,370  59. 

The  decree  of  the  Circuit  Court  will  be  affirmed  in  part, 
and  reversed  in  part,  and  the  cause  will  be  remanded,  to  the 
end  that  an  account  be  taken,  and  distribution  made  amongst 
the  parties  entitled  according  to  the  views  hereinbefore  ex- 
pressed, the  costs  in  this  court  and  in  the  court  below  to  be 
paid  out  of  the  fund. 

Affirmed  in  part,  and  reversed  in  part,  and  cause  remanded. 


Thomas  Stewart,  Executor  vs.  Jane  Stewart  et  al. 

[SI  New  Jersey  Equity,  898.] 

TJNCBRTAINTr  TO  AVOm  WILL. — SELECTION  BETWEEN  DOWEB  AlO) 
DEVISE. — ^iLLEGrTDCATE  CHILD  TINDEB  DEVISE  TO  SONS. 

In  order  to  avoid  a  will  for  uncertainty,  it  must  be  incapable  of  any  clear  mean- 
ing. 

A  wife  will  be  put  to  her  election  between  a  testamentary  dbpoiition  in  her 
favor  and  har  dower,  when  it  clearly  appears  from  the  will  that  the  testament- 
ary provision  was  intended  as  a  substitute  for  the  legal  one,  and  the  intention 
will  be  implied  if  the  claim  of  dower  would  be  clearly  inconsistent  with  the 
wiU. 

Gifts  to  "  my  beloved  sons,"  naming  three  persons,  are  good,  although  two  of 
them  are  illegitimate. 

Bill  for  construction  of  wilL    On  final  hearing  on  bill  and 
an^er. 


A.  B.  Woodruffs  for  complainant. 

8.  TutiUf  for  the  answering  defendants. 
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Ths  Chancellor.  David  Stewart,  of  the  city  of  ISew 
York,  by  his  will,  dated  April  19th,  1877,  provided  as  follows  : 

^^  First — ^After  aU  mj  just  debts  and  f nneral  expenses  are  paid 
and  discharged,  I  do  hereby  order  and  direct  that,  as  soon  after 
my  decease,  my  executor  hereinafter  named  shall  take  charge 
and  control  of  all  my  personal  and  real  estate,  wherever  the 
same  may  be,  and  shall  sell  and  dispose  of  the  same  as  he  may 
think  to  the  best  interest  and  advantage  of  all  the  parties  here- 
by interested  in  the  same. 

"  Second — ^I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  wife,  Jane  Stewart,  one-third  of  all  my  real  estate,  the 
same  being  in  the  town  of  Paterson,  in  the  State  of  Kew  Jer- 
Bcy. 

^^  Third — After  deducting  the  said  one-third  devised  and 
bequeathed  to  my  beloved  wife,  I  do  order  and  direct  that  the 
rest,  residue  and  remainder  of  the  moneys  derived  from  the 
sale  of  my  said  real  estate  be  equally  divided  between  the  fol- 
lowing p^-Bons :  1st,  I  do  hereby  give,  devise  and  bequeath 
mito  my  friend  Margaret  Stewart  a  one  equal  undivided  one- 
fifth  part  of  the  profits  obtained  on  the  sale  of  my  said  real 
estate,  together  with  all  my  personal  property. 

"  Fourth — ^I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  son  David  Stewart,  a  minor,  under  the  age  of  twenty- 
one  years,  to  wit,  now  of  the  age  of  fifteen  years,  one  equal 
nndiyided  one-fifth  part  of  the  profits  and  moneys  obtained  on 
the  sale  of  my  said  real  estate. 

"Fifth — I  do  hereby  give,  devise  and  bequeath  unto  my 
beloved  son  Alexander  Stewart,  a  minor,  under  the  age  of 
twenty-one  yean,  to  wit,  now  of  the  age  of  four  years,  one 
equal  undivided  one-fifth  part  of  the  profits  and  moneys  ob- 
tained on  the  sale  of  my  said  real  estate. 

"  Sixth — I  do  hereby  give,  devise  and  bequeath  unto  my  be- 
loved son  Joseph  Stewart,  a  minor,  under  the  age  of  twenty-one 
years,  to  wit,  now  of  the  age  of  two  years,  one  equal  undivided 
one-fifth  part  of  the  profits  and  moneys  obtained  on  the  sale  of 
my  said  real  estate.  Said  bequeaths  being  independent  of  the 
bequeath  made  to  my  said  wife. 

"  Seventh — ^I  do  hereby  order  and  direct  that  the  money 
derived  of  and  from  the  sale  of  my  said  real  estate  shall  be 
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paid  oyer  to  such  devisees  as  may  be  of  age,  as  soon  after  my 
death  as  may  to  my  said  executor  seem  proper ;  and  that  all 
moneys  by  him  in  hand,  the  results  of  the  sale  of  my  said  real 
estate,  shall  be  invested  in  United  States  securities  to  and  for 
the  interest  and  advantage  of  my  said  children  herein  named, 
who  may  at  the  time  of  the  sale  of  said  property  be  minors. 

^^  Eighth — I  do  hereby  nominate,  constitute  and  appoint 
my  beloved  brother  Thomas  Stewart,  of  the  town  of  Pater- 
son,  State  of  Kew  Jersey,  to  be  the  guardian  of  such  of  my 
said  children  as  may  be  minors  at  the  tune  of  my  decease,  and 
also  nominate,  constitute  and  appoint  the  said  Thomas  Stewart 
to  be  executor  of  this  my  last  will  and  testament,  hereby  revok- 
ing  aU  former  wills  by  me  made." 

The  bill  states  that  the  testator  died  August  24th,  1878, 
leaving  his  widow,  Jane  Stewart,  and  the  following  legitimate 
children,  all  by  her :  Mary  A.,  James  F.,  and  David ;  and  that 
he  left,  also,  the  following  children,  reputed  to  be  his  illegiti- 
mate children  by  one  Margaret  Stewart,  viz. :  Alexander  Stew- 
art, aged  six  years,  and  Joseph  Stewart,  aged  three  years  or 
thereabouts. 

The  bill  presents  the  following  questions  :  First — ^Whether 
the  testator  intended  that  his  executor  should  sell  all  of  his  real 
and  personal  estate,  or  whether,  as  to  his  real  estate,  he  in- 
tended that  one-third  of  it  should  just  be  set  ofi  to  his  widow 
as  her  dower,  or  his  devise  to  her,  and  only  the  remainder 
thereof  to  be  sold.  Second — ^Whether  Margaret  Stewart  takes, 
under  the  will,  one-fifth  of  the  proceeds  of  the  sale  of  the 
whole,  or  of  two-thirds  only,  of  the  real  estate,  or  one-fifth  of 
the  profits  made  by  the  sale  thereof  over  its  cost,  or  one-fourth 
thereof,  and  what  share  she  does  take.  Third — ^Whether  Dar 
vid,  Alexander  and  Joseph  Stewart,  respectively,  take,  under 
the  will,  one-fourth  or  only  one-fifth  of  the  profits  or  moneys 
to  be  obtained  by  a  sale  of  the  real  estate,  and  to  what  share 
they  are  respectively  entitled.  Fourth — ^Whether  the  testator 
intended  to  dispose  of  all  his  real  and  personal  estate,  or 
whether  he  intended,  after  the  devise  to  his  wife,  to  devise  only 
four  undivided  fifth  parts  thereof,  and  to  die  intestate  as  to  the 
rest. 

The  defendants,  Jane  Stewart,  Mary  A.  Baron  (late  Stew- 
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art)  and  her  husband,  Sarah  J.  Brooks  (late  Stewart)  and  her 
husband,  James  F.  Stewart  and  his  wife,  and  David  Stewart, 
have  answered.  The j  admit  all  the  material  allegations  of  the 
bill,  and  submit  the  following  additional  questions:  First — 
Whether  the  will  is  not  so  yague  and  uncertain  that  its  judicial 
eonstraction  is  impossible,  and  whether  the  will  is  not  therefore 
void.  Second — ^Whether  the  provisions  of  the  will  are  not  so 
confused  and  oontradictoiy  that  the  intention  of  the  testator  is 
not  ascertainable,  and  whether  the  will  is  not  therefore  void. 
Third — ^Whether  the  testator  intended  that  the  executor  should 
sell  the  real  estate  free  from  his  widow's  dower,  and  whether 
the  widow  is  not  entitled  to  her  dower  besides  the  third  of  the 
proceeds  of  the  real  estate. 

The  intention  of  the  testator,  though  somewhat  obscurely 
expressed,  can  be  discerned  in  the  provisions  of  this  wilL  It 
must  be  an  extreme  case  in  which  the  court  will  hold  a  will 
void  for  uncertainty.    Den,  v.  McMurtriey  3  Gr.  276. 

^^  In  the  construction  of  wills,"  says  Mr.  Jarman,  ^^  the  most 
unboimded  indulgence  has  been  shown  to  the  ignorance,  im- 
sldUfulness  and  negligence  of  testators.  Ko  degree  of  technical 
informality,  or  of  granmiatical  or  orthographical  error,  nor  the 
most  perplexing  confusion  in  the  coUocation  of  words  or  sen- 
tences, will  deter  the  judicial  expositor  from  diligently  enter- 
ing upon  the  task  of  eliciting  from  the  contents  of  the  instru- 
ment the  intention  of  its  author,  the  faintest  traces  of  which 
will  be  sought  out  from  every  part  of  the  will,  and  the  whole 
carefully  weighed  together."  1  Jarm.  on  Willsy  315.  Said 
Sir  John  Leach,  Y.-C,  in  Mason  v.  Sobmson^  2  Sim.  &  Stu. 
295 :  ^^  In  order  to  avoid  a  will  for  uncertainty,  it  must  be  in- 
capable of  any  dear  meaning." 

The  testator  meant  to  give  his  executor  power  to  sell  all  his 
property,  real  and  personal,  as  the  latter  might  deem  most 
advantageous  to  the  beneficiaries  under  the  will.  He  did  not 
intend  to  except  from  sale  any  part  of  his  real  estate.  By  the 
gift  of  one-third  of  his  real  estate  to  his  wife,  he  intended  a 
gift  of  one-third  of  the  proceeds  of  the  sale  of  all  his  real 
estate,  for  the  gift  is  not  only  inmiediately  preceded  by  a  direc^ 
tion  to  sell  all  his  real  estate,  but  is  immediately  succeeded  by 
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a  gift  of  the  residue  of  the  proceeds,  after  deducting  therefrom 
the  third  given  to  his  wife,  referring  to  the  devise  of  the  third 
of  the  real  estate.  Of  the  proceeds  of  the  sale  of  his  real  and 
personal  property,  he  meant  to  give  all  that  would  be  derived 
from  the  personal  property,  after  payment  of  his  debts  and 
funeral  and  testamentaiy  expenses,  to  Margaret  Stewart.  Of 
the  proceeds  of  the  sale  of  his  real  estate,  he  intended  that  one- 
third  should  go  to  his  wife,  and  that  the  rest  should  be  equally 
divided  between  Margaret  Stewart,  his  legitimate  son  David, 
and  his  illegitimate  sons  Alexander  and  Joseph.  That  he  did 
not  intend  to  die  intestate  as  to  any  part  of  his  estate,  is  mani- 
fest. All  his  personal  estate  is  given  to  Margaret  Stewart,  and 
he  directs  that  aU  his  real  estate  be  sold,  and,  after  giving  to 
his  wife  one-third  of  the  proceeds,  disposes  of  all  the  rest. 
Though  in  the  gift  of  a  share  of  the  proceeds  of  the  sale  of 
the  real  estate  to  Margaret  Stewart,  he  speaks  only  of  ^^  profits," 
giving  to  her  an  equal  undivided  fifth  of  the  «  profits  obtained 
from  the  sale,"  while  in  the  gifts  to  David,  Alexander  and 
Joseph,  he  gives  to  each  of  them  a  fifth  of  the  ^^  profits  and 
moneys  obtained  from  the  sale,"  it  is  evident  that  he  intended 
to  give  her  the  like  share  of  the  same  fund  with  each  of  them. 
He  appears  to  have  used  the  word  "  profits "  by  mistake,  in- 
stead of  ^^  proceeds,"  or  an  equivalent  term.  That  he  meant  to 
give  her  an  equal  share  in  the  whole  of  the  remainder  of  the 
proceeds  of  the  sale  of  the  real  estate,  after  deducting  one- 
third  for  his  wife,  is  dear,  for  he  provides  that,  after  deducting 
the  third  given  to  his  wife,  the  rest,  residue  and  remainder  of 
the  moneys  derived  from  the  sale  of  his  real  estate,  shall  be 
equally  divided  among  Margaret  and  his  three  sons  above  men- 
tioned, referring  to  them  as  "  the  following  persons,"  and  pro- 
ceeding to  name  them  ;  and  there  is  no  indication  of  any  con- 
trary or  different  intention  by  any  disposition  of  any  part  of 
the  proceeds  of  the  sale  of  the  real  estate  in  any  other  way. 
Again,  there  could  be  no  equal  division  of  aU  the  rest,  residue 
and  remainder  of  the  proceeds  of  the  sale  of  his  real  estate 
among  Margaret,  David,  Alexander  and  Joseph,  if  she  was  to 
receive  a  share  of  the  profits  only. 

The  testator  intended  to  give  to  Margaret,  David,  Alexander 
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and  Joseph,  all  the  remaining  two-thirds  of  the  proceeds  of  the 
sale  of  all  his  real  estate  after  deducting  the  third  given  to  his 
widow,  for  he  expressly  says  so.  He,  indeed,  in  particularizing 
the  gifts,  gives  to  each  of  them  only  a  fifth  instead  of  a  f onrth 
part,  bnt  that  is  evidently  a  mere  arithmetical  mistake. 

The  widow  is  not  entitled  to  dower  in  addition  to  the  gift 
of  one-third  of  the  proceeds  of  the  sale  of  the  real  estate.  A 
wife  will  be  put  to  her  election  between  a  testamentary  dispo- 
sition in  her  favor  and  her  dower,  when  it  clearly  appears  from 
the  will  that  the  testamentary  provision  was  intended  as  a  sub- 
stitute for  the  legal  one ;  and  the  intention  will  be  implied  if 
the  claim  of  dower  would  be  clearly  inconsistent  with  the  will. 
J^ark  V.  Buntanj  Sax.  216 ;  Colgate  %  E^rs  v.  Colgate^  8  C.  E. 
6r.  372.  In  this  case  the  testator  disposes  of  aJl  his  estate. 
He  not  only  provides  for  his  widow,  but  gives  her  more  than 
she  would  have  been  entitled  to  as  her  dower.  He  gives  her 
absolutely  one-third  of  the  proceeds  of  the  sale  of  all  his  real 
estate.  He  then  gives  to  others  all  the  rest  of  those  proceeds. 
He  clearly  did  not  contemplate  the  sale  of  the  real  estate  sub- 
ject to  her  dower ;  and,  if  so,  it  must  be  held  that  the  pro- 
vision made  for  her  was  intended  to  be  in  lieu  of  her  dower, 
and  she  must  be  put  to  her  election.  See  Colgate 8  Mfrs  v. 
Ccigatey  8  C.  E.  Qr.  372,  and  Savage  v.  Bumharrif  17  N.  Y. 
561. 

In  the  brief  of  defendants'  counsel,  it  is  insisted  that  the 
gifts  to  the  testator's  sons  Alexander  and  Joseph  must  fail,  be- 
cause it  appears  that  those  persons  are  illegitimate  children  of 
the  testator.  It  is  not  apparent  on  what  ground  this  claim  is 
rested.  A  general  bequest  to  a  testator's  '^  children  "  will  in- 
deed be  held  to  refer  to  his  legitimate  children  alone,  but  a  be- 
quest to  his  illegitimate  child,  by  name,  will  undoubtedly  be 
good.  The  gifts  in  the  case  under  consideration  are  to  the 
testator's  sons  Alexander  Stewart  and  Joseph  Stewart.  He  had 
no  legitimate  sons  by  those  names,  but  had  illegitimate  ones. 


The  following  note  is  by  John  H.  Stewart,  Esq.,  the  reporter  of  the  New 
Jenej  Chancery  ■eriet,  and  is  reproduced,  by  permifision,  from  his  report : 
NoTB.— An  unmarried  man  may,  without  yiolating  any  rule  of  law,  pro- 
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▼ide  hj  will  for  the  mAintenance  of  his  ill^tiiiiate  children  (Dunlap  ▼. 
Sobineon,  28  Ala.  100;  Harten  y.  Gibson,  4  Desaues.  189;  Bunn  y.  "Win- 
throp,  1  Johns.  Ch.  829;  Williams  y.  MacDougall,  89  Cal.  80);  and  if  legiti- 
mated by  statute,  a  bastard  may  take  under  a  bequest  to  "children  "  (Shel- 
ton  y.  Wright,  26  Ga.  686;  McGunnigle  y.  McKee,  77  Pa.  St.  81,  but  see 
Thompson  y.  McDonald,  2  Dey.  A  Bat  Eq.  468),  or  one  to  "nephews" 
(Brower  y.  Bowers,  1  Abb.  Dec.  214). 

In  Standen  y.  Standen,  2  Yes.  689,  a  deyise  to  C.  M.  and  C.  E.,  legiiimaie 
son  and  daughter  of  C.  S.,  was  held  good,  although  both  0.  M.  and  O.  B. 
were  illegitimate. 

In  Riyer's  Case,  1  Atk.  410,  a  testator  gaye  an  equal  share  of  his  real 
estate  to  each  of  his  two  sons,  J.  and  C.  Both  J.  and  C.  were  illegitimate. 
•^HM,  that  they  both  took. 

In  Wilkinson  y.  Adam,  1  Yes.  A  Bea.  422,  12  Price,  470,  a  residuary  de- 
yise by  a  married  man  who  had  no  legitimate  children,  "  to  the  children 
which  I  may  haye  by  A.,  and  liying  at  my  decease,"  was  held,  after  their 
reputation  as  children  of  the  testator  had  been  shown  by  eyidence,  to  yest 
the  lands  deyised  in  them,  as  a  class.  [This  case  has  been  questioned. 
Warner  y.  Warner,  16  Jur.  141.] 

In  Cartwright  y.  Yawdiy,  6  Yes.  680,  a  trust  until  testator's  child  should 
attain  twenty-one  or  marriage,  and  then  to  pay  such  of  them  as  became  of 
age  or  married  one-fourth  of  the  whole  income,  there  being  one  illegitimate 
child  bom  before  testator's  marriage  and  three  legitimates  bom  afterwards. 
— HM,  not  to  entitle  such  unnatural  child  to  one-fourth. 

In  Bentley  y.  Blizard,  4  Jur.  (N.  S.)  662,  M.  B.  gaye  the  whole  of  her 
estate  to  E.  B.,  then  liying  with  her  as  her  husband,  for  life,  and  afterwards 
to  be  equally  diyided  between  the  natural  children  of  the  said  E.  B.  who 
might  then  be  liying.  There  were  then  liying  with  M.  B.  and  R  B.  two 
natural  children  which  she  had  had  by  him. — HM,  that,  in  case  they  sur- 
yiyed  E.  B.,  they  were  entitled. 

In  Conor's  Case,  2  Jones  A  Lat.  466,  a  bequest  was  made  to  pay  to  A.  N., 
during  her  life  or  untU  her  marriage,  for  the  support  of  her  children,  W. 
and  R,  and  in  case  of  her  death  or  marriage  to  apply  it  to  the  use  of  her 
children.  The  testator  was  then  cohabiting  with  A.  N.,  and  had  had  by  her 
two  illegitimate  children,  W.  and  R,  named  in  his  will,  and  no  others 
Subsequently  he  had  four  otben.-^Held,  that  W.  and  R  took  to  the  exclu- 
sion of  the  others.    Also,  Medworth  y.  Pope,  27  Beay.  71. 

In  Mortimer  y.  West,  8  Russ.  870,  a  gift  to  A.  and  B.,  who  were  illegiti- 
mate children,  and  eyery  other  child  or  children  of  M.  D.,  the  mother  of 
A.  and  B.,  *'  aliye  at  my  decease  or  bom  within  nine  months  afterwards," 
share  and  share  alike,— -ITtfltl,  not  to  include  any  bom  after  the  date  of  the 

wiU. 

In  Dorin  y.  Dorin,  L.  R  (7  H.  of  L.)  668,  a  man  who  had  two  illegiti- 
mate children  by  M.  C,  married  her,  and,  the  next  day,  by  will,  gaye  her 
"  liberty  to  direct  the  disposal  of  the  property  among  our  children,  by  wiU, 
*  *  *  and,  should  she  make  no  will,  I  desire  that  the  property  shall  be 
diyided    *    *    *    equaUy  between  my  children  by  her."    He  had  no  chil- 
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dzen  bom  afterwardB,  but  always  treated  the  two  already  mentioDed  aa  his 
own  chfldren.— .fi<^  that,  aside  from  the  widow's  interest,  the  estate  was 
undisposed  of  . 

In  Worts  y.  Cubbitt,  19  Beay.  421,  a  natural  daughter,  who,  in  a  prior 
part  of  the  will,  had  been  mentioned  by  her  christian  name  and  so  described 
as  one  of  the  daughlers.  was  held  to  be  included  in  a  subsequent  general  gift 
"to  all  my  daughters."  Also,  Erans  y.  Dayies,  7  Hare,  498;  Owen  y.  Bry- 
ant, 3  DeG.,  M.  A  G.  697;  13  E.  L.  A  E.  217;  but  see  Bagley  y.  Mollard,  1 
Bras.  &  Myl.  681. 

In  Bamett  y.  Tugwell,  81  Bcay.  2^)2.  a  residuary  gift  "to  the  children, 
Intimate  or  illegitimate,  of  my  brother  H.  equaUy,"  was  held  good,  and  to 
be  diyided  among  three  iUcgllimate  and  nine  legitimate  children  of  H.,  who 
lurviyed  testator. 

In  Herbert's  Trusts,  1  Johns.  &  H.  121,  a  bequest  was  made  in  fayor  of 
the  daughters  of  A.,  A.  haying  died  seyen  yeavs  before  the  date  of  the  will, 
leaving  no  legitimate  children,  but  two  reputed  daughters,  who  were  known 
SDd  recognized  as  such  by  the  testator,  and  one  of  whom  suryiyed  him. — 
Edd,  that  such  suryivor  was  entitled. 

In  Woodhouslce  y.  Dalrymple,  2  Mer.  419,  a  »:ift  "to  the  children  of  C. 
K.,  Uying  at  my  decease,''  such  children  being  illegitimate  but  recognized  by 
C.  E.  as  bis  children,  and  C.  K.  dead  at  the  time  of  testator's  death,  carried 
the  property  to  them. 

In  Frascr  y.  Pigott,  1  You.  854,  a  bequest  was  made  among  testator's 
grandchildren,  being  children  of  his  late  sons,  W.  and  J.,  whether  bom  in 
wedlock  or  not.  J.  left  both  legitimate  and  illegitimate  children,  W.  left 
only  illegitimates. — ffdd,  that  only  the  legitimate  children  of  J.  could  take, 
to  the  czduflion  of  J.'s  legitimates,  and  that  the  illegitimates  of  W.  could 
also  take.  But  see  James  y.  Smith,  14  Bim.  216;  Oyerhill's  Trusts,  1  Sm.  A 
OiiE.862. 

In  Meredith  y.  FaiT,  2  Y.  &  C.  Ch.  525,  there  was  a  bequest  of  one-half 
of  a  sum  to  the  children  of  A.  and  the  other  half  to  the  children  of  B.,  the 
latter  being  specifically  named.  Both  A.  and  B.  had  legitimate  and  also 
Ulegitimate  children. — JBM,  that  only  the  legitimate  chUdren  of  A.  were  en- 
titled, but  that  all  the  children  of  B.  were  entitled  because  they  were  named 
m  the  will ;  and  a  bequec*t  to  the  children  of  A.,  including  her  daughter  E. 
(who  was  illegitimate),  is  good,  A.  haying  no  legitimate  child  named  E. 

In  Allen  y.  Webster,  2  Gift.  177,  under  a  designation  as  "  my  grandson," 
a  legitimate  son  of  testator's  illegitimate  son  was  held  entitled. 

In  Gabb  y.  Prendergast,  1  Eiiy  &  Johns.  489,  a  settlement  was  made  to  all 
the  children,  as  well  those  already  bom  as  hereafter  to  be  bom,  of  A.  and  B. 
his  wife.  A.  and  B.,  at  the  date  of  the  settlement,  had  been  married  flye 
yean.  They  neyer  had  any  legitimate  children,  but,  before  her  marriage, 
B.  had  seyeral  children  stUl  liying  who  were  reputed  to  be  her  children  by 
A— JSeU,  that  such  children  were  entitled. 

In  Doe  y.  Beynon,  12  Ad.  A  El.  481,  a  testator  deyised  to  M.  B.'s  three 
daughters,  M.,  K  and  A.  When  the  will  was  made,  M.  B.  had  three  legiti- 
mate daughters  named  M ,  E.  and  A.,  but  K  died  in  testator's  lifetime  (the 


176  AMERICAN  PROBATE  REPORTS. 

fact  of  Buch  death  being  concealed  from  him),  and  afterwards  M.  B.  had  an 
illegitimate  daughter  "K—BM,  that  E.  was  not  entitled. 

In  Well's  Estate,  L.  R  (6  £q.)  599,  a  direction  to  pay  certain  shares  to 
"  all  my  children  liying  at  my  decease,  except  my  son  T. ;"  he  being  illegiti- 
mate, and  also  another  child  A.,  was  held  not  to  include  A.  Also,  Ayles's 
Trusts,  L.  R  (1  Ch.  Diy.)  882. 

In  Holt  T.  Sindrey,  L.  R  (7  Eq.)  170,  under  a  trust  for  testator's  daughter, 
the  wife  of  J.  L.,  for  life,  and  then  unto  all  and  every  the  child  or  children 
of  such  daughter,  begotten  or  to  be  begotten.  The  daughter  was  never 
legally  married  to  J.  L.,  but  had  several  chUdren  by  him,  and  had  no  legiti- 
mate children. — BM,  a  sufficient  designation  to  entitle  them  to  take. 

In  Savage  v.  Robertson,  L.  R  (7  £q.)  176,  a  gift  to  testator's  unmanied 
sister,  by  name,  and  to  her  two  yoimgest  daughters,  entitles  them  to  ahare 
with  their  mother. 

In  Kerr's  Trusts,  L.  R  (4  Ch.  Div.)  600,  a  fund  was  given  upon  trust  for 
such  of  the  children  of  M.  as  she  should  appoint.  M.  appointed  to  her 
children  E.  and  C,  their  executors,  Ac,  for  their  own  use  and  benefit.  £. 
was  an  illegitimate  and  C.  a  legitimate  child.  ^HM,  that  the  appointment 
to  E.  was  void. 

In  Lepine  v.  Bean,  L.  R.  (10  Eq.)  160,  under  a  residuary  bequest  to  the 
children  of  M.,  an  illegitimate  child  of  the  testator  and  M.  may  take,  he  hoe- 
ing no  other  children  Uving,  although  he  had  another  wife  besides  M.  Also, 
DiUey  V.  Matthews,  11  Jur.  (N.  S.)  426. 

In  Clifton  v.  Gfoodbun*  L.  R  (6  Eq.)  278,  a  testatrix,  who  was  never  mar- 
ried, describing  herself  as  a  spinster,  bequeathed  her  property  in  trust  for  her 
children,  and,  in  a  codicil,  she  described  them  by  name. — HM,  that  all  of 
her  illegitimate  children  living  at  her  death,  and  including  one  bom  after 
the  will  was  made,  were  entitled  to  her  property. 

In  Lakes  v.  Hordem,  L.  R  (1  Ch.  Div.)  644,  residuary  personal  estate  be- 
queathed to  "  all  and  every  my  daughters,  in  equal  shares,  who  shall  attain 
the  age  of  twenty-one  years,  or  marry."— ITaM,  that  as  testator  had  no  legiti- 
mate children,  his  three  daughters  were  intended. 

In  Hill  V.  Crook,  L.  R  (8  Ch.  Div.)  778,  (6  H.  of  L.)  266,  a  trust  to  stand 
possessed  (after  the  death  of  M.,  the  wife  of  J.  C,  without  appointment)  for 
the  child  or  children  of  M.  C,  was  held  good,  although  the  marriage  of 
J.  0.  and  M.  was  not  lawful,  their  children,  however,  being  alive  and  recog- 
nized as  such  by  testator. 

In  Paul  V.  Children,  L.  R  (12  Eq.)  16,  a  trust  in  favor  of  testator's  niece 
C.  and  her  husband,  and  for  her  child,  if  only  one,  or  all  her  children  if 
more  than  one.  C.  being  then  fifty  years  old,  and  having  only  one  child, 
bom  before  her  marriage,  such  child  was  held  not  entitled.  See  Overhill's 
Trusts,  1  Sm.  A  G.  862. 

In  Durrant  v.  Friend,  11  K  L.  &  E.  2,  A.,  in  1847,  gave  to  his  adopted 
daughter  E.  the  residue  of  his  estate,  "  the  interest  to  be  paid  to  her  until 
her  first-born  son  should  attain  the  age  of  twenty-one."  E.  had  an  illegiti- 
mate son,  bom  in  1844,  who  was  maintained  at  the  expense  of  testator. — 
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JSUd,  that  such  son  was  not  entitled    Also,  GkxlfTej  ▼.  Davis,  0  Yes.  48; 
Ward  ▼.  Espy,  0  Humph.  447;  Miles  ▼.  Boyden,  8  Pick.  218. 

In  Gill  ▼.  Shelley,  2  Russ.  &  MyL  886,  a  share  was  given  to  the  children 
of  M.,  deceased.  M.  left  two  children,  one  legitimate,  the  other  not.  Evi- 
denoe  was  admitted  to  prove  that  the  illegitimate  had  acquired  the  reputa- 
tion of  being  the  child  of  M. ;  that  the  testatrix  well  knew  it,  and  that  M. 
left  only  those  two  children. 

In  Leigh  t.  Byron,  1  Sm.  &  Oi£F.  480,  a  gift  equally  among  all  the  chil- 
dren of  h.,  was  held  to  embrace  two  illegitimate  as  well  as  the  one  legitimate 
child  of  L.  Also,  Edihunds  ▼.  Fessey,  29  Beav.  288;  Hartley  v.  Tribber,  10 
Beav.  610 ;  Swaine  ▼.  Eennerly,  1  Yes.  &  Beav.  409;  Hart  ▼.  Durand,  8 
Anst.  684. 

In  Ehringbaus  ▼.  Cartwright,  8  Ired.  89,  a  devise  *'  to  my  said  son  T. 
and  my  daughter  P.,  who  was  also  bom  before  I  married  her  mother,"  was 
held  not  to  prevent  the  heirs  of  P.  from  proving  that  P.  was  legitimate, 
although  T.  was  not.  See  Johnson  v.  Johnson,  1  Desauss.  695;  Pearson  v. 
PearK>n,  46  Gal.  609;  Kenyon  v.  Ashbridge,  85  Pa.  St.  157;  Yiall  v.  Smith, 
6  R  L  417. 

In  Bayley  v.  Snelham,  1  Sim.  A  Stu.  78,  J.  S.,  who  had  married  a  sister 
of  his  deceased  wife,  and  had  one  son  of  that  marriage,  gave  the  residue  of 
his  property  to  all  of  his  children  by  his  reputed  wife. — Hdd,  that  the  son, 
being  bom  at  the  date  of  the  will,  was  entitled. 

In  Beachcrof  t  v.  Beachcrof  t,  1  Madd.  284,  under  a  bequest  by  an  xmmar- 
ried  man  "to  my  children,"  parol  evidence  was  admitted  to  show  whom  the 
testator  considered  as  his  children,  and  they  were  admitted  to  take  as  a  class, 
although  illegitimate  and  not  named  specifically  in  the  will. 

In  Shearman  v.  Angel,  Bail.  Eq.  851,  a  testator  devised  part  of  his  estate 
to  bis  "  mother,"  for  life,  and,  at  her  death,  to  her  children,  and  devised  an- 
other part  to  his  "  sister."  The  testator  and  his  "sister  "  were  illegitimate 
children  of  the  "mother,"  who,  at  her  death,  left  legitimate  children  sur- 
viving.— BM,  that  the  latter  took  the  first  devise  exclusively. 

In  Gardner  v.  Heyer,  2  Paige,  11,  a  testator  lived  and  cohabited  with 
M.  8.,  in  his  house,  and  had  by  her  four  natural  children,  a  son  called  John 
and  three  daughters  who  were  baptized  by  his  name  and  educated  and 
acknowledged  by  him  as  his  children.  By  his  will,  he  gave  to  his  son  John 
$10,000,  and  to  each  of  his  daughters  $8,000.~ir^,  a  sufficient  description 
and  designation  of  them  to  entitle  them  to  take  as  legatees. 

In  Williams  v.  McDougall,  89  Cal.  80,  a  testator  devised  all  of  his  estate 
to  his  two  legitimate  daughters  M.  and  F.,  subject  to  the  education,  Ac.,  of 
A,  B.  and  C,  "  my  hereinbefore-named  minor  children."  A.,  B.  &nd  C. 
were  illegitimate.— 122^,  that  A.,  B.  and  C.  were  entitled  to  education,  &c., 
according  to  testator's  situation  in  life. 

In  Jackson  v.  Hartshome,  1  Code  (N.  Y.)  Rep.  01,  note,  a  testator,  hav- 
ing bad  several  illegitimate  children  whom  he  recognized  as  his  own,  mar- 
ried ihelr  mother,  and,  she  being  pregnant,  he  devised  his  property  to  "  the 
maintenance  of  my  wife  and  such  children  that  I  may  have  had  by  her."— 
JBtfU,  that  the  children  bom  before  the  marriage  could  not  take. 

YoL.  I.— 12 
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In  Ferguson  t.  Sfason,  2  Sneed,  618,  a  testator  bequeathed  a  Blave  to  bis 
daughter  £.,  for  life,  with  remainder  to  his  granddaughter  H.  He  had  an 
illegitimate  granddaughter  H.,  the  daughter  of  E.,  and  also  a  legitimate  one, 
named  H.,  daughter  of  his  son. — Hdd,  that  the  latter  was  entitled  to  the  re- 
mainder. 

In  Powers  ▼.  McEachron,  7  Rich.  (N.  8.)  290,  a  testator  desired  that  all 
of  his  estate  should  be  kept  together  until  his  yoimgest  living  child  should 
attain  the  age  of  twenty-one  years,  and  then  to  be  divided  "  among  my  wife 
and  all  my  then  living  children  equally."  Testator  married  8.  T.,  in  1818, 
and  they  separated  in  1819,  having  had  several  children.  In  1884,  8.  T.  and 
her  children  removed  from  the  State.  In  1848  and  subsequently,  testator 
had  natural  children  by  8.  C,  whom  he  acknowledged  as  his  wife.  His 
wife,  S.  T.,  died  in  1857,  and  before  that  time  his  will  was  executed. — HM^ 
that  S.  C.  and  her  children  were  entitled. 

Under  a  devise  to  B.,  for  life,  with  remainder  to  her  iuue,  an  illegitimate 
daughter  of  B.  cannot  take  (Doggett  v.  Moseley,  7  Jones  (N.  C),  587;  Gibson 
T.  Moulton,  2  Disn.  158);  so,  under  a  devise  to  the  Untf^  issue  of  a  life  ten- 
Ant  (Black  V.  Cartmell,  10  B.  Mon.  188;  see  Miller's  Appeal,  52  Pa.  St.  113); 
90.  under  a  bequest  to  the  next  qf  kin  of  J.  (Standley's  Estate,  L.  R  (5  Eq.) 
308);  so,  to  two  illegitimate  children  and  over  if  either  die  without  hein 
(Pratt  V.  Flamer,  5  Har.  &  Johns.  10). 

Under  a  bequest  to  testator's  widow  "  to  be  at  her  disposal  in  any  way 
she  may  think  best  for  the  benefit  of  herself  and/am%,"  a  bequest  to  an 
illegitimate  son  of  one  of  testator's  sons  is  valid.  Lambe  v.  Eames,  L.  R.  (6 
Ch.  App.)  597. 

The  above  cases  do  not  touch  the  question  as  to  the  undoubted  right  of  a 
State  to  authorize  bastards  to  inherit.  Stevenson  v.  Sullivant,  5  Wheat. 
207;  Miller  v.  Williams,  66  Ul.  91;  Alexander  v.  Alexander,  81  Ala.  241; 
Drain  v.  Violett,  2  Bush,  155;  Allen  v.  Ramsey,  1  Mete.  (Ey.)6d5;  Flintham 
V.  Holder,  1  Dev.  Eq.  849;  Drake  v.  Drake,  4  Dev.  110;  Waggoner  v.  Miller, 
4  Ired.  480;  Little  v.  Lake,  8  Ohio,  289;  Wright  v.  Lore,  12  Ohio  St.  619; 
McCormick  v.  Cantrell,  7  Yerg.  615;  Swanson  v.  Swanson,  2  Swan,  446; 
Ash  V.  Way,  2  Gratt.  208.  But  such  statutes  cannot  be  retroactive. 
Hughes  V.  Decker,  88  Me.  153;  McCool  v.  Smith,  1  Black,  459;  Edwards 
V.  Gaulding,  88  Miss.  118.  See  Rice  v.  Efford,  8  Hen.  &  Mun.  225,  228, 
note;  Brower  v.  Bowers,  1  Abb.  App.  Dec.  214.  Nor  legitimate  bastards, 
so  as  to  render  them  capable  of  inheriting  lands  in  another  State.  Smith  ▼. 
Derr,  84  Pa.  St.  126;  Lingen  v.  Lingen,  45  Ala.  410;  Doe  v.  Vardill,  5  Bam. 
&  Cress.  488.  And  are  strictly  construed.  Pina  v.  Peck,  81  Cal.  859 ; 
Edwards  v.  Gaulding,  88  Miss.  118;  Miller  v.  Stewart,  8  Gill,  129;  Barwick 
V.  Miller,  4  Desauss.  434.    See  Bemy  v.  Municipality,  11  La.  Ann  148. 

That  representation  among  collaterals  shall  extend  to  the  children  and 
grandchildren  of  brothers  and  sisters,  includes  illegitimates.  Houston  ▼. 
Davidson,  45  Ga.  574. 

Whether,  under  the  statute  of  distributions,  an  illegitimate  child  maj 
take  as  a  "brother"  or  "child."  Brown  v." Dye,  2  Boot,  280;  Porter  ▼. 
Porter,  7  How.  (Miss.)  106;  Standley's  Estate,  L.  B.  (5  Eq.)  808;  Hughes  ▼. 
Decker,  88  Me.  158;  Barwick  v.  Miller,  4  Desauss.  484. 
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And  also  under  the  statute  of  descents.  Heath  ▼.  White,  6  Conn.  328; 
Dicklzison'B  Appeal,  42  Conn  491;  White  ▼.  Ross,  40  Ga.  380;  Blacklaws  v. 
Kihie,  82  HL  605 ;  Berry  ▼.  Owens.  6  Bush,  452;  Burlington  t.  Fosbj,  6  Vt. 
88;  Cooley  ▼.  Dewey,  4  Pick.  98;  Haraden  ▼.  Larabee,  118  Mass.  480;  Pratt 
▼.  Atwood,  108  Mass.  40;  Jones  ▼.  Burden,  4  Desauss.  489;  Rogers  v.  Wei- 
ler,  5  Biss.  166. 

An  illegitimate  child  is  not  entitled  to  a  share  of  his  father's  estate,  if 
omitted  from  the  wiU.  Kent  ▼.  Barker,  2  Gray,  585.  See  Beck  v.  Metz,  25 
Mo.  70. 

A  testator  cannot  appoint  a  testamentary  guardian  for  his  illegitimate 
mm.    Sleeman  ▼.  Wilson,  L.  R  (18  Eq.)  86. 

A  penalty  for  abducting  a  daughter  under  sixteen,  given  to  a  father, 
anthorizes  a  recovery  by  the  putative  father  of  a  bastard.  Rex  v.  Com- 
forth,  2  Str.  1162. 


Hayes  et  al.  v8.  Burkam  et  al. 

[67  Indiana,  869.] 

Admibsions  of  one  of  several  legatees. 

On  an  issue  of  undue  influence,  fraud,  duress  and  insanity,  the  oral  declara- 
tions or  written  admissions  in  a  former  suit  of  one  devisee,  are  not  admissible 
against  co-devisees  to  prove  contestant's  case. 

Fbou  the  Dearborn  Circuit  Court. 

IT.  S.  Hclman^  H.  D.  McMvUen  and  0.  B,  Liddell^  for 
appellants. 

J.  D.  HayneSy  J.  K.  Thompson^  F.  Adkinson,  O.  M,  Rdh- 
eris  and  N.  S.  Crivan^  for  appellees. 

WoBDEN,  J.  Ezra  G.  Hayes,  Nancy  West,  Nancy  Hayes 
and  Anthony  Halberstadt  propounded  for  probate,  in  the  court 
below,  a  paper  purporting  to  be  the  last  will  and  testament  of 
Joseph  Hayes,  deceased. 

The  appellees  herein  appeared  and  objected  to  the  probate, 
aiid  contested  the  supposed  will,  on  the  following  grounds, 
stated  in  writing : 
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^^  Ist.  Because  said  will  was  not  dnlj  exeented ; 

^'  2d.  Because,  at  the  time  of  the  execntion  of  said  will,  the 
said  testator,  Joseph  Hajes^  was  not  of  sound  mind  and  capable 
of  making  a  will ; 

^^  3d.  Because  the  execntion  of  said  will  was  procured  by 
undue  influence,  and  was  therefore  not  the  will  of  said  Joseph 
Hayes ; 

^^  4th.  Because  said  pretended  will  was  executed  under  du- 
ress, and  obtained  by  fraud." 

Nancy  West,  one  of  the  proponents,  filed  a  reply,  or,  as  it  is 
called,  an  answer,  to  the  grounds  of  contest,  stated  in  these 
words: 

"Now  comes  Nancy  West,  one  of  the  above  contestees, 
and  for  answer  to  said  objections  to  the  probate  of  the  will  of 
Joseph  Hayes,  deceased,  says  that  she  admits  all  of  the  material 
allegations  contained  in  said  objections^  and  prays  judgment  ac- 
cordingly, for  general  relief. 

(Signed,)  "  Nancy  Wb»t." 

This  answer  of  Nancy  West  was  withdrawn  before  the  trial 
of  the  cause,  and  constituted  no  part  of  the  pleadings  as  they 
stood  upon  the  trial. 

Trial  by  juir,  and  verdict  that  "  the  will  in  suit  is  not  the 
will  of  Joseph  Hayes." 

The  jury  also  answered  interrogatories  as  follows : 

"  Ist  Was  Joseph  Hayes,  at  the  time  he  executed  the  will 
in  suit,  a  person  of  sound  mind ! 

"Answer.    No. 

"2d.  Was  the  execution  of  the  will  in  suit  procured 
through  the  undue  influence  of  any  one  over  the  mind  of 
Joseph  Hayes  t 

"Answer.    Yes." 

The  proponents  moved  for  a  new  trial,  but  the  motion  was 
overruled,  exception  taken,  and  judgment  rendered  on  the 

verdict. 

The  proponents  have  appealed,  and  assigned  error  upon  the 
overruling  of  the  motion  for  a  new  trial  ^ 

The  reasons  assigned  for  a  new  trial  were  the  admission  of 
certain  evidence,  and  alleged  misconduct  of  the  jury  and  pre- 
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TaOing  party.    From  the  view  which  we  take  of  the  first,  it 
will  be  nnneceaeary  to  consider  the  second,  of  these  grounds. 

On  the  trial  of  the  canse,  the  contestants,  having  proved 
that  the  answer  above  noticed  of  Nancy  West,  which  was  after- 
ward withdrawn,  was  signed  in  her  own  handwriting,  offered  ' 
the  same  in  evidence,  and  appellants  objected  for  reasons  stated, 
but  the  objection  was  overruled,  the  paper  given  in  evidence, 
and  exception  taken.  Over  a  like  exception,  the  a{>pellees  were 
permitted  to  prove  by  George  M.  Roberts,  as  follows  (Mrs. 
Nancy  West  not  having  been  examined  as  a  witness,  and  no 
reason  having  been  shown  why  sh&  could  not  be  produced) : 

Roberts,  having  stated  that  he  was  present  on  a  former  trial 
and  took  notes  of  Mrs.  Nancy  West's  testimony,  was  asked  to 
Btate  what  she  then  testified  to,  and  he  proceeded  thus : 

"  Mrs.  Nancy  West,  on  the  former  trial  of  this  cause,  testi- 
fied, that  she  lived  four  or  five  miles  from  Joseph  Hayes,  and 
that  she  went  to  her  father's  house  three  or  four  weeks  before 
he  died,  and  that  John  Schwartz  and  Ezra  G.  Hayes  were 
there ;  and  that,  when  she  first  went  into  the  house,  he,  Joseph 
Hayes,  did  not  know  her ;  he  said  that  he  had  been  trying  to 
make  deeds,  but  they  would  not  let  him ;  he  said  he  did  not 
want  to  make  a  will,  but  Ezra  said  he  must.  He  said  he  did 
not  want  to  make  a  will,  because  Walter  Hayes  had  made  one, 
and  it  gave  him  a  gooS  deal  of  trouble.  She  also  testified  that 
Joseph  Hayes  said  he  had  not  money  to  manage  things ;  that 
Ezra  Hayes  managed  for  him.  And  she  also  testified  that  Joseph 
Hayes  told  things  over  and  over  again ;  that  her  father  did  not 
know  her,  and  said  he  had  been  trying  to  dispose  of  his  property, 
bat  they  would  not  let  him ;  that  he  did  not  intend  to  make  a 
will ;  that  his  brother  Walter  made  a  will  and  had  trouble ;  that 
her  father  was  childish  and  forgetful,  and  was  not  of  sound 
mind,  and  was  not  capable  to  do  ordinary  business  at  the  date 
of  the  will  in  controversy." 

There  were  some  other  statements  of  Mrs.  West  given  in 
evidence,  tending  to  show  the  testator's  incapacity,  but  they 
need  not  be  more  particularly  specified. 

The  question  arises  whether  the  evidence  thus  given  was 
competent.    Before  proceeding  to  pass  upon  it,  it  is  due  to  coun- 
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eel  in  the  cause  to  say,  that  we  have  been  furnished  with  ex- 
haustive briefs  and  able  oral  arguments,  bj  which  our  labor  has 
been  lessened,  and  the  necessity  of  research  sayed,  by  the  full 
citation  of  the  authorities  bearing  upon  the  point. 

Mrs.  West  was  a  daughter  of  the  testator,  and  a  devisee 
under  his  will ;  but  she  was  not  a  joint  devisee  with  the  other 
proponents  of  the  wilL  The  devisees  were  separate,  though  the 
proponents  had  a  common  interest  in  upholding  the  will,  be- 
cause each  of  their  devisees  de}>ended  upon  it. 

Her  admissions,  therefore,  could  not  be  given  in  evidence 
against  the  other  proponents,  on  the  groxmd  that  they  had  a 
joint  interest,  as  there  was  no  such  interest.  The  possessions  of 
such  common  interest  does  not  render  her  admission  competent 
against  the  other  parties.    2  Wharton  Ev.,  2d  ed.,  sec.  1199. 

It  may  be  true  that  a  will  may  be  void  in  part  and  not  in 
toto;  that  a  particular  legacy  or  devise,  obtained  by  fraud  or 
undue  influence,  may  be  held  void,  while  the  residue  of  the  will 
may  be  permitted  to  stand.  See  1  Bedf.  WiUs,  3d  ed.,  p.  618, 
and  authorities  there  cited. 

We  make  no  decision  upon  this  point,  it  not  being  involved. 
If  a  particular  devise  or  legacy  to  Mrs.  West  had  been  attacked, 
on  the  ground  that  it  had  been  obtained  by  fraud  or  undue  iu- 
fluence,  and  not  the  whole  will,  it  would  seem  that  her  admis- 
sions in  respect  to  it  would  be  competent,  if  the  wiU  could  be 
upheld  in  part  and  set  aside  in  part,  because  her  admissions  in 
such  case  could  not  injuriously  afiect  the  rights  of  the  other 
legatees  or  devisees.  But  such  is  not  the  case  here.  Here  the 
attack  is  made  upon  the  entire  will,  and  not  upon  any  particu- 
lar part  of  it ;  and  the  entire  will  must  either  stand  or  f alL 
Hence,  any  admissions  made  by  Mrs.  West,  tending  to  show  a 
want  of  mental  capacity  in  the  testator,  or  undue  influence,  or 
fraud  in  the  execution  of  the  will,  must  necessarily  aSect  the 
other  devisees,  as  well  as  herself. 

The  answer  of  Mrs.  West,  above  referred  to,  and  the  evi- 
dence of  what  she  testified  to  on  the  former  trial,  could  only  be 
received  on  the  ground  that  they  were  admissions  made  by  her ; 
and,  if  not  competent  upon  this  ground,  they  were  not  compe- 
tent at  all. 
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And  we  think,  both  on  principle  and  the  decided  weight  of 
authority,  that  the  evidence  was  not  competent. 

Doubtless,  if  Mrs.  West  had  been  the  sole  beneficiary  under 
the  will,  evidence  of  her  admissions  might  be  competent.  Such, 
however,  was  not  the  case. 

It  cannot  be  justly  said  that  the  evidence  was  competent 
against  Mrs,  West,  and  was,  therefore,  correctly  admitted, 
though  not  competent  as  against  the  other  appellants.  If  the 
evidence  was  competent  as  against  her,  it  was  to  be  considered 
by  the  jury  as  against  her,  and,  so  far  as  it  was  considered  against 
her,  it  necessarily  operated  against  the  other  appellants,  and  be- 
came evidence  against  them.  It  was,  therefore,  not  competent 
at  all. 

The  precise  question  here  involved  was  decided  in  the  case 
of  Nu89ear  v.  Amcld^  13  S.  &  S.  323.  In  that  case  there  was 
an  issue  of  deviaamt  vd  nouj  and  Tilghman,  C.  J.,  speaking  for 
the  court,  said : 

'^  The  third  bill  of  exception  was  to  the  admission  of  evi- 
dence *  of  the  declarations  of  Margaret  King^  thM  the  testator 
was  incapable  of  trwnsaoting  business.^  Margaret  King  was  a 
principal  devisee  in  the  will,  which  gave  her  the  whole  estate 
(except  a  few  legacies  to  a  small  amount),  for  her  life ;  after  her 
death  one-half  was  to  go  to  her  relations,  and  one-half  to  the  re- 
lations of  the  testator.  It  is  said,  in  support  of  this  evidence, 
that  Margaret  King  was  the  real  plaintiff  in  this  issue,  the 
plaintiff  on  record,  ^ussear,  being  no  more  than  her  agent.  If 
the  whole  estate  had  been  devised  to  her,  there  would  have  been 
no  question  but  her  declarations  would  have  been  evidence,  be- 
cause the  plaintiff  on  record  has,  in  truth,  no  interest  in  the 
cause,  and  his  name  is  used  as  mere  matter  of  form.  *  *  * 
Bat  Margaret  King  is  not  the  only  person  interested  in  the  es- 
tablishment  of  the  will,  and  hence  arises  the  difficulty  of  the 
present  question.  The  testator's  own  relations,  one  of  whom  is 
said  to  be  an  infant,  are  also  interested.  *  *  *  The  decla- 
rations of  Margaret  King,  therefore,  if  received  in  evidence, 
would  affect,  not  only  herself,  but  others  in  no  manner  con- 
nected with  her,  or  implicated  in  her  conspiracy.  Granting  that 
she  is  so  much  a  party  to  the  suit,  that  her  confessions  might  be 


184  AMERICAN  PROBATE  REPORTS. 

evidence  against  herself,  these  confessions  are  not  the  confes- 
sions of  the  others,  who  have  a  separate  interest.  It  is  not  Kke 
the  case  of  joint  partners,  where  the  confession  of  one  may  be 
nsed  against  both.  We  are  now  to  establish  a  general  principle 
to  govern  all  cases  of  this  kind.  It  happens  that  Margaret 
King  has  a  large  interest  nnder  this  will.  But,  if  her  declara- 
tions are  evidence,  so,  also,  mnst  be  the  declarations  of  a  legatee, 
who  takes  but  five  dollars,  or  any  other  sum.  The  qybo/ninmh  of 
interest  will  make  no  diflEerence.  *  *  *  It  is  a  case  vai 
generisy  where  the  rights  of  several  persons,  depending  all  on  the 
same  instrument,  are  tried  together,  and  where,  so  far  as  con- 
cerns personal  estate,  the  law  admits  of  no  other  mode  of  trial. 
Under  these  circumstances  it  is  unsafe,  and  unjust,  to  permit 
the  rights  of  one  to  be  affected  by  the  declarations  of  another, 
and,  therefore,  I  am  of  opinion  that  the  evidence  ought  not  to 
have  been  admitted." 

So  again,  in  Cla/rk  v.  Morrisotij  25  Pa.  State,  458,  it  was 
held  that,  where  there  were  nine  devisees  and  legatees  under,  a 
will,  three  of  whom  are  contesting  the  will  on  an  issue  of  devi- 
savit  vd  norty  they  cannot  give  in  evidence,  on  the  trial  of  such 
issue,  the  declarations  and  admissions  of  three  of  the  remaining 
six,  to  prove  fraud  and  imposition  practiced  by  them  upon  the 
testator ;  that  the  interests  of  devisees  and  legatees  under  a  will 
are  not  joint,  but  several,  and  hence  the  declarations  of  one  can- 
not be  given  in  evidence  to  afiect  or  prejudice  the  others. 

To  the  same  effect  is  the  case  of  Thompson  v.  Thompson  j 
13  Ohio  S.  356,  where  it  was  held  that,  on  the  trial  of  an  issue  in 
a  proceeding  under  the  statute  to  contest  the  validity  of  a  will, 
declarations,  in  reference  to  the  mental  capacity  of  the  testator, 
of  a  legatee  or  devisee  who  is  a  party  defendant  to  the  proceed- 
ing, are  not  admissible  in  evidence  to  impeach  the  wiU,  where 
there  are  other  devisees  or  legatees  whose  interests  may  be  in- 
juriously affected  by  the  admission  of  such  evidence. 

In  the  case  of  Shatter  v.  Bumstead^  99  Mass.  112,  the  same 
doctrine  was  held.    In  that  the  court  said,  among  other  things : 

"  The  admissions  of  a  party  to  the  record  against  his  interest 
are,  as  a  general  rule,  competent  against  him ;  and  this  rule  ap- 
plies to  idl  cases  where  there  is  an  interest  in  the  suit,  although 
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other  joint  parties  in  interest  may  be  injuriously  affected.  But 
it  does  not  apply  to  cases  where  there  are  other  parties  to  be 
affected  who  have  not  a  joint  interest,  or  do  not  8tan4  in  some 
relation  of  privity  to  the  party  whose  admission  is  relied  upon. 
A  mere  community  of  interest  is  not  sufficient.  Devisees  or 
legatees  have  not  that  joint  interest  in  the  will  which  will  make 
the  admissions  of  one,  though  he  be  a  party  appellant  or  appel- 
lee from  the  decree  of  the  probate  court  idlowing  the  will,  ad- 
missible against  the  other  legatees." 

The  point  was  decided  in  the  same  way  in  the  cases  of  For- 
ney V.  Ferrell^  4  W.  Va.  729.    The  court  said : 

^^  The  fifth  bill  of  exceptions  is  to  the  opinion  of  the  court 
allowing  evidence  of  the  oral  declarations,  admissions  and  con- 
versations of  the  devisee,  J.  B.  Forney,  to  go  in  evidence  to  the 
jury  to  prove  undue  influence  by  him  over  the  testatrix.  There 
are  two  other  devisees,  who  were  infants  at  the  time  of  the  trial. 
It  is  claimed  that  the  declarations  and  admissions  of  the  said  J. 
B.  Forney  cannot  be  admitted  in  evidence  against  his  co-devi- 
sees. There  is  much  conflict  of  authority  on  this  question,  but 
the  weight  of  authority  seems  to  be  that  the  declarations,  ad- 
missions and  contersations  of  one  devisee,  cannot  be  admitted 
in  evidence  against  his  co-devisees." 

We  do  not  deem  it  necessary  to  extend  this  opinion  by  citing 
the  authorities  referred  to  in  the  foregoing  cases.  An  examina- 
tion of  those  cases  will  put  the  inquirer  in  possession  of  them. 
Bat  we  append  a  list  of  authorities  cited  by  the  appellees  in 
support  of  the  ruling  below,  which  are  not  found,  so  far  as  we 
have  obseiyed,  in  the  cases  above  referred  to.  Harvey  y.  An- 
derson, 12  Gra.  69 ;  Williamson  v.  Nabers,  14  Ga.  285 ;  Mo- 
Craine  v.  Clarke^  2  Murph.  317 ;  Armstrong  v.  Farrar,  8  Mo. 
627;  Burst  v.  liohinson,  13  Mo.  82;  Allen  v.  AUen,  26  Mo. 
327 ;  Milton  v.  Hunter,  18  Bush,  163. 

The  case  last  above  cited  is  a  recent  one,  decided  in  1877, 
but  the  court,  apparently  with  some  reluctance,  followed  an  early 
ruling  in  that  State.  The  court,  after  citing  the  previous  case, 
and  stating  that  formerly  the  devisees  might  refuse  to  testify 
against  the  will,  said : 

"  The  reason  last  given  does  not  apply  under  our  present 
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system  of  practice ;  but  as  the  question  is  one  on  which  the  au- 
thorities are  in  conflict  in  other  States,  and  as  the  rule  estab- 
lished in  ti^e  case  supra  is  not  likely  to  prejudice  the  rights  of 
parties  claiming  under  a  contested  wiU,  and  as  it  has  prevailed 
in  this  State  for  more  than  thirty-five  years,  we  are  of  opinion 
the  safer  course  is  to  foUow  rather  than  to  set  it  aside." 

The  appellees  have  cited  the  case  of  Lewis  v.  Maaon^  109 
Mass.  169,  and  claim  that  it  is  in  conflict  with,  and  therefore 
overrules,  the  case  above  noticed  in  99  Mass.  They  claim, 
therefore,  that,  in  balancing  the  weight  of  authority,  the  de- 
cision referred  to  should  be  placed  on  their  side  of  the  scales. 

We  do  not  think  the  case  cited  conflicts  at  all  with  the  case 
in  99th.  In  the  case  cited,  evidence  was  admitted  of  statements 
made  in  the  lifetime  of  the  testator,  not  as  admissions,  but  as 
statements  in  the  nature  of  verbal  acts,  having  a  tendency  to 
show,  in  one  case,  that  the  party  making  the  statement  exerted 
a  controlling  authority  over  the  testator ;  and  in  another,  to 
show  a  purpose  on  the  part  of  the  party  to  keep  the  testator 
under  his  supervision,  and  to  exclude  other  members  of  the 
family  from  any  opportunity  to  interfere.  So,  also,  a  daughter 
of  the  testator  testified  that  she  visited  her  fttther  in  his  last 
sickness ;  that  he  was  sick  in  bed  a  week ;  that  he  could  not 
speak,  but  he  reached  over  and  pressed  her  hand  and  said,  ^^  God 
bless  you ! "  This  was  held  competent,  as  having  a  tendency 
to  show  what  was  the  testator's  mind  toward  the  witness,  and 
that  his  affection  for  her  continued  unimpaired  to  the  last. 

This  evidence  was  doubtless  admitted  as  original  evidence, 
as  distinguished  from  hearsay,  because  of  its  connecti9n  with  the 
principal  fact  under  investigation,  the  making  of  the  wilL  1 
Greenl.  Ev.,  sec.  108. 

There  were  other  admissions  received  in  evidence,  but  they 
were  l;eld  to  be  competent,  on  the  ground  that  they  were  re- 
ceived for  the  purpose  of  impeaching  the  witnesses  making  the 
admissions  or  statements. 

The  appellees  claim  that  the  admissions  of  Mrs.  West  ought 
to  be  received  against  her,  though  they  might  incidentally 
operate  to  the  disadvantage  of  the  other  proponents,  in  analogy 
to  the  rule  that  the  husband  or  wife  may  testify  for  himself  or 
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herself,  though  the  evidence  might  tend  to  affect  the  other. 
Sutherland  t.  HankmSj  56  Ind.  343 ;  Hashit  y.  Elliott^  58  Ind. 
493. 

We  do  not  perceive  any  analogy  between  the  cases.  The 
statute  regulates  the  competency  of  witnesses ;  but  we  have  no 
statute  that  we  are  aware  of,  providing  for  evidence  of  the  ad- 
mission of  parties.  The  competency  of  such  evidence  rests  upon 
common-law  principles. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  triaL 


See  Milton  v.  Hunter,  infra,  as  to  admissions  of  co-deyisees. 


Peterson's  Appeal. 

[88  PennsylYSDls  St.,  897.] 
CoNSTBUCnON  OF  DEVISE. — ^EqUTIABLB  00NVEB8I0N. 

A  testator  devised  his  property  to  tmstees  to  pay  the  income  to  his  children  for 
life,  and  on  the  death  of  any  one  of  them  leaving  issue,  such  issue  should,  if 
of  age.  at  once  receive  the  share  of  the  principal  upon  which  his  parent  re* 
ceived  interest;  and  if  under  age,  he  should  receive  like  payment  of  interest 
as  the  parent  received  until  of  age, — heldy  that  minor  issue  of  a  deceased  child 
of  testator  took  a  vested  interest. 

A  discretionary  power  of  sale,  with  a  provision  that  the  executors  should  make  a 
fair  valuation  of  the  estate,  and  that  the  devisees  thereof  might  take  at  this 
valuation  the  part  of  the  land  necessary  to  be  sold  to  carry  out  other  provisions 
of  the  wiU  does,  not  work  an  equitable  conversion  of  the  realty. 

Appeal  from  the  Orphans  Court  of  Philadelphia  county. 

Appeal  by  the  surviving  trustees  under  the  will  of  John 
Peterson  from  a  decree  confirming  the  adjudication  of  their 
account. 

John  Peterson  died  in  December,  1855,  leaving  a  will,  in 
which  he  devised  all  his  estate  of  every  nature  to  three  trustees 
and  their  survivors,  in  trust  to  pay  debts,  then  to  pay  certain 
annuities  to  his  wife  and  daughter,  then  to  pay  each  of  his 
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eight  children  an  equal  share  of  the  income  of  the  estate.    The 
following  clauses  were  also  contained  in  the  will : 

"And  from  time  to  time  as  any  of  my  said  children, 
namely,  the  said  Eliza  W.  Boyle  (if  she  survive  her  husband 
and  return  to  her  family  with  her  children,  and  to  the  Protestant 
faith,  but  not  otherwise),  the  said  Thomas  K.  Peterson,  Israel 
Peterson,  Alexander  Peterson,  Alfred  Peterson,  Francis  Peter- 
son, Mary  Ann  Mitchel,  Jane  Peyton  and  John  Howard  Peter- 
son, shall  die  leaving  lawful  issue,  such  issue,  if  under  lawful 
age,  shall  be  entitled  to  receive  the  interest  and  income  of  their 
parents'  share  equally  among  them — ^if  one,  solely,  and  if  more 
than  one,  in  equal  parts ;  and  as  they  severally  attain  such  law- 
ful age,  they  are  to  receive  and  be  paid  their  share  and  portion 
of  the  principal  or  capital  fund  of  which  their  parent  had  re- 
ceived the  interest  and  income,  the  loan,  if  any,  to  such  parent 
to  be  taken  as  part  thereof ;  and  those  of  my  said  children  leav- 
ing lawful  issue  of  lawful  age,  such  issue  shall  receive  and  be 
paid  the  said  principal  or  capital  fund  of  which  their  parent 
had  received  the  interest  and  income,  such  loan  to  be  taken  as 
a  part,  if  one  solely,  and  if  more  than  one^  equally  among 
them.  But  in  case  any  of  my  said  children  should  die  with- 
out leaving  such  lawful  issue,  then  and  in  that  case  the  ahare 
and  part  of  such  child  so  dying,  as  well  the  real  as  the  per- 
sonal estate,  shall  lapse  and  fall  back  into  my  estate,  and  be 
divided  among  such  of  my  said  children  as  may  be  then  living, 
and  the  issue  of  such  as  may  be  dead,  in  the  way  and  manner 
as  I  have  directed  in  relation  to  their  particular  share  of  my 
estate. 

"  And  in  order  to  enable  my  said  trustees  to  pay  off  and 
settle  any  of  the  shares  and  portions  of  my  estate  which  may 
from  time  to  time  become  due  and  payable  on  the  decease  of 
any  of  my  said  children,  it  shall  and  may  be  lawful  for  them, 
my  said  trustees,  to  take  any  of  the  unappropriated  funds  of 
my  said  estate,  or  to  sell  any  of  my  real  estate  for  such  purposes, 
and  in  order  to  arrive  at  the  value  of  such  share  at  the  time  of 
the  decease  of  any  such  child  or  children,  it  shall  be  lawful  for 
the  said  trustees,  or  the  survivors  or  survivor  of  them,  with  the 
child  or  children,  if  of  full  age,  and  the  next  friend  or  guard- 
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ian  of  sacli  as  may  be  under  age,  mutually  to  choose  a  judicious 
and  disinterested  citizen,  and  these  citizens,  if  an  even  number, 
to  choose  another,  or  in  case  they  cannot  agree  upon  such  per- 
sons, then  to  apply  to  the  judges  of  the  Orphans  Court  to  ap- 
point such  discreet  and  judicious  persons,  who,  upon  being  duly 
qualified,  shall  ascertain  the  value  of  such  share  or  portion,  and 
in  order  to  do  so,  they  shall  make  a  just  and  fair  valuation  of 
aU  the  real  and  personal  estate — ^that  part  which  is  subject  to 
a  life  estate  shall  be  valued,  but  not  divided  and  paid  until  after 
the  falling  in  of  such  life  estate — ^and  upon  such  share  being  so 
ascertained,  and  a  due  record  thereof  made  or  being  confirmed 
by  said  court,  any  of  my  said  children  shall  be  at  liberty  to  take 
the  same  at  such  valuation,  the  eldest  male  having  the  first 
choice,  and  so  on  to  the  youngest,  and  if  none  of  the  males  will 
take,  then  to  be  offered  to  the  eldest  female,  and  so  on  to  the 
youngest,  and  if  none  of  them  will  accept  thereof  (my  meaning 
is  that  the  part  which  my  said  children  may  elect  to  take  as 
above  mentioned,  is  that  part  which  may  be  found  necessary  to 
be  sold  to  raise  a  fund  to  pay  off  the  share  of  the  child  arriving 
at  full  age  as  above  set  forth),  then  and  in  such  case  the  same 
shall  be  sold  by  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  who  I  also  appoint  executors  hereof,  at  public  sale  to 
the  highest  and  best  bidder,  any  of  my  said  children  having  the 
right  to  become  purchasers  thereof,  such  sale  to  be  made  in  the 
same  manner,  and  on  like  terms  and  conditions  as  I  have  herein- 
after ordered  and  directed  as  to  my  estate  generally,  and  with 
each  funds  to  pay  and  satisfy  the  person  entitled  to  such  share, 
his  or  her  portion  thereof ;  and  the  like  proceedings  sjiall  be 
had  as  often  as  it  may  be  required  to  ascertain  and  pay  off  such 
share  or  shares." 

The  will  also  gave  the  trustees  power,  whenever  they  deemed 
it  advantageous  to  the  estate,  or  to  more  easily  partition  or  divide 
the  same,  to  sell  any  part  or  the  whole  of  the  estate,  and  invest 
the  proceeds. 

John  H.  Peterson,  one  of  testator's  children,  died  intestate 
m  May,  1875,  leaving  a  widow,  Caroline  E.  Peterson  (now 
Speakman),  and  a  daughter,  Carrie  May  Peterson,  who  died  in 
November,  1877,  a  minor. 
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On  the  acconntmg  of  the  trustees  in  1878,  the  auditing 
judge  decided  that  letters  of  administration  must  be  taken  out 
on  the  estate  of  Carrie  May  Peterson,  and  that  such  adminis- 
trator was  entitled  to  receive  the  accrued  interest  on  her  father's 
share ;  and  also  that  the  principal  of  such  share  should  be  valued 
and  paid  to  such  administrator  as  directed  by  the  will. 

The  trustees  filed  exceptions,  which  the  court  below  dis- 
missed, and  from  that  decree  this  appeal  was  taken. 

Frank  P.  Pritchara  and  Nathan  H,  SharplesSy  for  appel- 
lants. 

Thomas  11.  Speakman  and  K  Spencer  MiUery  for  appellees. 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  court 
Did  the  testator  intend  to  attach  to  the  devises  and  be- 
quests to  the  issue  of  his  children  a  condition  precedent 
that  they  should  arrive  at  lawful  age?  The  answer  is  in 
the  terms  of  the  will  ?  Interest  and  income  o;f  both  real  and 
personal  estate  of  the  share  of  each  chUd  are  payable  dur- 
ing his  or  her  life,  and  at  death,  without  leaving  lawful  issue, 
such  share  shall  lapse  and  fall  back  into  his  estate,  and  be  di- 
vided among  such  of  his  chiliken  as  may  then  be  living,  and 
the  issue  of  such  as  may  be  dead,  in  the  way  directed  in  refer- 
ence to  their  particular  shares.  In  case  any  of  his  children 
^^  shall  die,  leaving  lawful  issue,  such  issue,  if  under  lawful  age, 
shall  be  entitled  to  receive  the  interest  and  income  of  their 
parents'  share  equally  among  them ;  if  one,  solely ;  if  more  than 
one,  in  equal  parts.  And  as  they  severally  attain  such  lawful 
age,  they  are  to  receive  and  be  paid  their  share  and  portion  of 
the  principal  or  capital  fund  of  which  their  parent  had  received 
the  interest  and  income.  *  *  *  And  those  of  my  said 
children  leaving  lawful  issue,  of  lawful  age,  such  issue  shall  re- 
ceive and  be  paid  the  said  principal  or  capital  fund  of  which 
their  parent  had  received  the  interest  and  income."  Full  di- 
rections are  given  for  ascertainment  and  settlement  of  the  por- 
tions of  his  estate,  which  may  from  time  to  time  become  due 
and  payable  on  the  decease  of  any  of  his  children.     In  every 
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part  of  the  will,  bearing  on  the  snbjecty  the  corpus  of  each 
child's  share  is  treated  as  given  to  the  lawful  issue,  and  not  a 
phrase  indicates  that  any  such  issue,  under  age,  is  not  on  an 
equality  with  those  of  full  age.  The  difference  is  simply  this, 
that  the  one  of  majority  receives  his  portion  immediately,  while 
payment  to  the  one  in  his  minority  is  postponed,  he  receiving 
the  interest  and  income  in  the  meantime.  In  respect  to  the 
issne  of  his  children,  the  gift  of  the  interest  and  income  is  not 
distinct  from  the  principal.  Hence  it  need  not  now  be  said 
whether  the  doctrine  in  Spencer  v.  WHsonj  Law  Rep.  16  Eq.  C. 
501,  where  the  income  was  the  subject  of  one  gift  and  the  cap- 
ital of  another,  will  be  adopted  in  Pennsylvania.  Under  John 
Peterson's  will,  that  the  lawful  issue  of  his  childrmi  take  a 
vested  estate,  though  in  their  minority  when  the  parent  dies, 
we  consider  not  doubtful ;  but  if  it  were,  the  doubt  would  be 
resolved  against  a  contingent  estate,  for  it  is  a  rule  of  interpre- 
tation that,  in  doubtful  cases,  estates  are  to  be  held  vested 
rather  than  contingent. 

Does  the  will  work  an  equitable  conversion  of  the  real  es- 
tate} This  is  the  only  remaining  inquiry,  for  it  is  not  alleged 
that  there  has  been  conversion  by  a  sale.  In  order  to  arrive  at 
the  value  of  a  share  at  the  time  of  the  decease  of  any  child,  the 
testator  directs  that  appraisers  be  appointed  to  "  make  a  just 
and  fair  valuation  of  all  the  real  and  personal  estate,"  and  upon 
BQch  share  being  so  ascertained,  any  of  his  said  children  shall 
be  at  liberty  to  take  the  part  necessary  to  be  sold  to  raise  a  fund 
to  pay  off  the  share  of  a  chUd  arriving  at  full  age,  the  first 
choice  given  to  the  males  in  order  of  seniority,  and  next  to  the 
females  in  like  order,  and  if  none  of  them  will  accept,  then  the 
same  shall  be  sold  by  the  trustees,  '^  and  with  such  funds  to  pay 
and  satisfy  the  person  entitled  to  such  share,  his  or  her  portion 
thereof." 

In  another  part  of  the  will  a  discretionary  power  is  given  to 
the  trustees,  subject  to  consent  of  William  Spooner,  to  sell  the 
whole  or  any  part  of  the  estate,  and  to  invest  the  proceeds  in 
other  real  estate  or  personal  securities,  as  they  may  deem  best. 
The  appellees  admit  that  this  discretionary  power  is  no  conver- 
sion.   They  also  concede  that  conversion  is  a  question  of  inten- 
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tion,  to  be  determined  by  the  terms  of  the  will ;  and  contend 
that  the  terms  of  this  will  ^'  decisively  fix  upon  the  land  the 
quality  of  money/'  But,  if  this  be  so,  what  mean  the  various 
directions  to  be  observed  before  the  trustees  can  sell  any  part 
to  raise  money  to  pay  off  a  share  I  Appraisers  shall  be  chosen 
by  the  truBteefl  and  Burviying  children,  if  they  can  agree,  but  if 
they  cannot  agree,  the  appraisers  shaU  be  appointed  by  the 
court,  to  make  a  just  and  fair  valuation  of  aU  the  real  estate,  as 
well  as  personal,  and  ascertain  the  value  of  the  share  or  portion 
of  the  deceased  child.  Upon  due  record  of  the  valuation,  or 
confirmation  thereof  by  the  court,  the  children  may  take  the 
land,  and  should  they  so  elect,  the  trustees  can  make  no  sale. 
Their  power  to  sell  depends  upon  the  refusal  of  aU  the  children 
to  accept  the  share  of  the  land  at  the  valuation.  ^^  And  the  like 
proceedings  shall  be  had  as  often  as  it  may  be  required  to  ascer- 
tain and  pay  off  such  share  or  shares."  Here  are  contingencies 
which  may  prevent  a  sale  of  any  part  of  the  real  estate  during 
the  life  estates  given  to  the  children.  The  will  works  no  con- 
version of  land  into  money.  Unless  there  be  an  imperative  di- 
rection to  sell,  irrespective  of  contingencies  and  independent  of 
discretion,  conversion  will  not  take  place  until  the  sale  is  actually 
made.  AnewcUfa  Appeal^  6  Wright,  414 ;  Henry  v.  McClos- 
hey^  9  Watte,  145. 

Moreover,  this  will,  in  whole  and  in  ite  parte,  shows  that  the 
testator  contemplated  that  his  real  estate  should  remain  in  the 
trustees  until  those  in  remainder  become  entitled  to  possession. 
He  gave  them  power  to  lease  and  collect  rente.  He  gave  them 
discretionary  power,  conditioned  that  William  Spooner  first  as- 
sent, to  repair,  improve  and  build  upon  any  of  his  lands,  and 
defray  the  expenses  out  of  his  estate,  and  also  to  sell  and  re-in- 
vest in  other  real  estate  to  be  held  for  the  same  uses.  He  re- 
peatedly directe  payment  of  the  "  interest  and  income."  He 
wills  that  if  any  child  die  without  lawful  issue,  his  share  in  the 
real  and  personal  estate  shall  lapse.  He  made  provision  for 
adjustment  of  the  share  of  a  child  who  should  die  leaving  issue. 
We  discover  no  intention  to  convert.  Many  provisions  of  this 
will  are  vain,  if  the  real  estate  is  fixed  with  the  quality  of 
money. 
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We  are  impelled  to  the  conclusion,  that  so  much  of  the  de- 
cree as  rests  upon  the  basis  that  Carrie  May  Peterson's  interest 
in  the  real  estate  was  converted,  is  erroneons. 

Decree  reversed,  and  record  ordered  to  be  remitted  for  fur- 
ther proceedings. 


See  Powers  v.  Cassidy,  infra,  on  the  subject  of  equitable  conyersion. 


Seth  M.  Carter,  Administrator, 
Manufacturers'  National  Bank  of  Lewiston, 

[71  Maine,  448.] 

Power  of  executor  to  pledob  property  of  estate. 

An  executor  may  pledge  the  personal  property  of  his  testator,  for  the  general 
purposes  of  the  will.  If  the  person  receiving  a  pledge  from  an  executor  has  at 
the  time  knowledge  or  notice  that  the  executor  intends  to  misapply  the  money, 
or  is,  in  the  very  transaction,  applying  it  to  his  own  private  use,  the  pledge  is 
not  valid. 

Where  an  executor  pledged  certain  stock  belonging  to  the  estate  to  a  bank  to  se- 
cure his  note  for  money  loaned  in  good  faith  by  the  bank,  and  upon  the  affirma- 
tion of  the  executor,  that  the  money  was  wanted  for  the  settlement  of  the  estate, 
the  pledge  was  valid. 

On  report. 

This  is  an  action  bronght  bj  the  plaintiff  in  his  capacity  as 
administrator  de  bonis  non,  with  the  will  annexed,  of  the  estate 
of  Asa  Redington,  deceased,  for  the  conversion  of  fifty  shares 
of  the  capital  stock  of  the  Little  Androscoggin  Water  Power 
Company. 

It  was  admitted  that  the  stock  in  question  was  the  property 
of  Asa  Bedington  in  his  lifetime ;  that  John  G.  Cook  was  duly 
qualified  as  executor  of  the  estate ;  that  Cook,  after  his  appoint- 
ment and  qualification,  had  the  stock  transferred  on  the  books 
Vol.  L— 18 
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of  the  company  into  the  name  of  "John  G.  Cook,  Execntor;" 
that  Cook,  on  the  seventh  day  of  September,  1S76,  made  a  loan 
from  the  defendant  bank  of  $500,  giving  a  note  therefor ;  that 
at  the  time  of  procuring  said  loan.  Cook  transferred  the  fifty 
shares  of  stock  to  the  bank  as  collateral  security  for  the  loan ; 
that  Cook  assumed  to  transfer  the  stock  and  make  the  loan  in 
his  capacity  as  executor ;  that  the  money  was  loaned  in  good 
faith  by  the  defendant,  and  upon  the  statement  made  by  Cook 
that  the  same  was  wanted  in  the  settlement  of  said  estate  of  Asa 
Eedington. 

Wm.  B.  Frye,  John  B.  Cotton,  WaUace  U.  White,  Seth  M, 
Carter,  for  the  plaintiff. 

Lvdden  <&  Drew,  for  the  defendants. 

YiRGiN,  J.  The  main  question  is,  whether  the  bank  ob- 
tained a  valid  title  to  the  shares  of  stock  pledged  to  it  by  the 
executor  as  collateral  security  for  the  payment  of  his  note. 

The  interest  which  an  executor,  as  such,  has  in  the  personal 
estate  of  his  testator  is  not  the  absolute  title  of  an  owner,  else  it 
might  be  levied  on  for  his  personal  debts ;  but  he  holds  in 
auter  droit — as  the  minister  and  dispenser  of  the  goods  of  the 
dead.  Wentw.  Off.  Ex.  (14:th  ed.)  196 ;  Pinchon's  Case,  9 
Coke,  86,  J/  DaUon  v.  DaU'^n,  51  Maine,  171 ;  Weeks  v.  Gibbs, 
9  Mass.  76 ;  Sxttchins  v.  State  Bank^  12  Mete.  423.  As  soon 
as  he  is  clothed  with  a  commission  from  the  Probate  Court,  the 
executor  is  vested  with  the  title  to  all  the  personal  effects  which 
the  testator  possessed  at  the  instant  of  his  decease ;  but  the  title 
is  fiduciary  and  not  beneficial  {Peterson  v.  Chemical  Banky  32 
'S.  Y.  21),  and  his  office  is  not  that  of  an  agent,  but  of  a  trustee. 
Dalton  V.  Daiton,  supra;  Sumner  v.  WUUa/ms,  8  Mass.  198; 
Shirley  v.  Ilealds,  34  K.  H.  407. 

As  a  necessary  incident  to  the  execution  of  the  will  and  the 
administration  of  the  estate,  the  power  to  dispose  of  the  personal 
estate  is  given  to  the  executor.  And  no  general  proposition  of 
law  is  better  established  than  that  an  executor  has  an  absolute 
control  over  all  the  personal  effects  of  his  testator/  Peterson  v. 
Chemical  Bank,  supra;  1  Williams  Ex'rs  (6th  Am.  ed.)  709 ; 
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2  WiUiams  Ex'rs,  998 ;  1  Peny  Trusts,  §  225,  and  cases  in 
notes.  And  this  rule  prevails  where  no  statute  intervenes.  E. 
S.  c.  64,  §  49. 

While  it  is  the  duty  of  an  executor  to  use  reasonable  dili- 
gence in  converting  assets  into  money  for  the  general  purposes 
of  the  will,  the  law  permits  him  to  exercise  a  sound  discretion 
as  to  the  time,  within  a  limited  period,  when  he  will  sell.  And 
high  authority  has  declared  that  circumstances  may  exist  in 
which  it  is  certainly  not  wrong  in  him,  although  it  may  not  be 
a  positive  duty,  to  make  advances  for  the  benefit  of  the  estate, 
and  reimburse  himself  therefrom.  Munroe  v.  HclmeSy  13  Allen, 
110.  If  he  may  advance  his  own  money  for  the  general  pur- 
poses of  the  will,  and  may  sell  the  personal  effects  for  the  like 
object,  it  is  difficult  to  see  why,  in  the  absence  of  any  prohibi- 
tory provision  in  the  will,  he  may  not  mortgage  or  pledge  the 
assets  for  the  same  purpose,  and  the  great  weight  of  authority 
80  holds.  2  Williams  Ex'rs,  1001,  and  cases  cited.  MoLeod  v. 
Drumnumd^  17  Ves.  154;  And/rew  v.  Wrigley^  4  Br.  Ch.  Caf. 
125.  In  Earle  Vane  v.  Rigden  (L.  R.),  5  Ch.  App.  Cas.  663, 
Lord  Hatherly  said:  "Lord  Thurlow  expressed  his  opinion 
clearly  to  be  that  the  executor  is  at  liberty  either  to  sell  or 
pledge  the  assets  of  the  testator.  Scott  v.  Tyler ^  2  Dick.  712, 
725.  In  fact,  he  has  complete  and  absolute  control  over  the 
property,  and  it  is  for  the  safety  of  manhood  that  it  should  be 
80 ;  and  nothing  which  he  does  can  be  disputed,  except  on  the 
ground  of  fraud  or  collusion  between  him  and  the  creditor." 
And  Sir  W.  M.  James,  in  the  same  case,  said :  ^'  It  seems  to  be 
settled  on  principle,  as  well  as  by  authority,  that  an  executor 
has  full  right  to  mortgage  as  well'  as  sell ;  and  it  would  be  in- 
convenient and  very  disastrous  if  the  executor  were  obliged 
immediately  to  convert  into  money  by  sale  every  part  of  the 
assets.  It  is  a  very  common  practice  for  an  executor  to  obtain 
an  advance  from  a  banker  for  the  immediate  wants  of  the  estate 
by  depositing  securities.  It  would  be  a  strange  thing  if  that 
could  not  be  done."  See,  also,  3  Redf .  Wills,  c  8,  §  32,  pi.  4j 
etseq. 

In  considering  the  question  whether  an  executor  had  fol- 
lowed a  specific  power  in  a  will,  Ch.  Buchner  made  the  general 
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remark :  ^^  It  is  certain  that  an  executor,  as  such,  has  no  power  to 
pledge  the  estate  of  his  testator  for  a  loan  of  money."  Fcrd  v. 
Russell^  1  Freem.  (Miss.)  £q.  42.  If  the  learned  chancellor 
meant  that  an  executor  has  no  authority  to  pledge  the  assets  of 
his  testator  for  a  contemporaneous  advance  of  money  for  the 
use  of  the  estate — ^f  or  a  purpose  connected  with  the  administra- 
tion of  the  assets,  he  is  not  sustained  by  the  great  current  of 
modem  authority.  1  Perry  Trusts,  270,  and  cases  there  cited, 
and  cases  supra. 

Although  the  general  proposition  mentioned  is  so  well  estab- 
lished, nevertheless,  like  most  others,  it  is  not  without  an  excep- 
tion. For  while  it  is  of  the  greatest  importance  that  the  disposal 
of  a  testator's  effects  should  be  made  reasonably  safe  to  the  pur- 
chaser, still  it  is  the  bounden  duty  of  the  executor  to  faithfully 
appropriate  the  assets  to  the  due  execution  of  the  will ;  and  a 
misapplication  thereof  is  a  breach  of  duty  for  which  he  is  liable. 
And  all  the  authorities  concur  in  holding  that  if  the  purchaser, 
mortgagee  or  pledgee  know  or  have  notice,  that  the  transfer  to 
him  is  made  for  the  purpose  of  misapplying  the  assets,  his  title 
cannot  be  upheld,  and  he  thereby  becomes  involved,  and  is  made 
liable  to  all  persons  beneficially  interested  in  the  will,  except  the 
executor.  2  Williams  Ex'rs,  1002,  and  cases  in  note  {x) ;  1 
Perry  Trusts,  270,  and  cases  in  note  1 ;  1  Story  Eq.  §§  400, 402, 
and  cases ;  McLeod  v.  Drummond^  17  Yes.  1 53,  where  the  cases 
are  critically  reviewed  by  Lord  Eldon ;  Collinson  v.  Lister^  7 
De  G.,  M.  &  G.  633  ;  Qerger  v.  Jones,  16  How.  30,  37,  88 ; 
IIvtchvM  V.  State  JBanky  ditjyra. 

It  also  now  seems  to  be  well  settled,  in  equity  at  least,  that 
an  executor  can  make  no  valid  sale  or  pledge  of  his  testator's 
effects  for  the  payment  or  security  of  his  own  private  debt  (2 
Sugd.  Vend.  372,  and  cases  in  note  o ;  1  Perry  Trusts,  270,  and 
cases  in  note  3  ;  2  Williams  Ex'rs,  1004,  and  cases  in  note  d) ; 
on  the  ground  ree  ipsa  loquitur j  giving  the  purchaser,  mort- 
gagee or  pledgee  such  notice  of  the  misapplication  as  necessarily 
to  involve  him  in  the  breach  of  duty. 

Chancellor  Kent  concludes  a  critical  examination  of  the 
cases  which  had  then  been  decided,  as  follows :  ^'  I  have  thus 
looked  pretty  fully  into  the  decisions  of  a  purchaser  from  an 
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executor  of  the  testator's  assets,  and  they  all  agree  in  this :  that 
the  purchaser  is  safe,  if  he  is  no  party  to  any  fraud  in  the  exec- 
utor, and  has  no  knowledge  or  proof  that  the  executor  intended 
to  misapply  the  proceeds,  or  was  in  fact,  by  the  very  transaction, 
applying  them  to  the  extinguishment  of  his  own  private  debt. 
The  great  difficulty  has  been  to  determine  how  far  the  purchaser 
dealt  at  his  peril,  when  he  knew,  from  the  very  face  of  the  pro- 
ceeding, that  the  executor  was  applying  the  assets  to  his  own 
private  purposes,  as  the  payment  of  his  own  debt.  The  later 
and  better  doctrine  is,  that,  in  such  a  case,  he  does  buy  at  his 
peril ;  but  that  if  he  has  no  such  proof  or  knowledge,  he  is  not 
bound  to  inquire  into  the  state  of  the  trust,  because  he  has  no 
means  to  support  the  inquiry,  and  he  may  safely  repose  on  the 
genera]  presumption  that  the  executor  is  in  the  due  execution 
of  his  trust."    Fidd  v.  Schiefdin,  7  Johns.  Ch.  150, 160. 

So  Ch.  J.  Taney  said :  ^^  An  executor  may  sell  or  raise  money 
on  the  property  of  the  deceased,  in  the  regular  execution  of  his 
duty ;  and  the  party  dealing  with  him  is  not  bound  to  inquire 
into  his  object,  nor  liable  for  his  misapplication  of  the  money. 
*  *  *  But  it  is  equally  clear,  that  if  a  party  dealing  with  an 
executor,  has,  at  the  time,  reasonable  ground  for  believing  that 
he  intends  to  misapply  the  money,  or  is,  in  the  very  transaction, 
applying  it  to  his  own  private  use,  the  party  so  dealing  is  re- 
sponsible to  the  person  injured."  Zowry  v.  Com.  <&  Farm.  Bank^ 
Taney's  C.  C.  310, 330. 

The  law  recognizes  a  distinction  between  an  ordinary  trustee 
and  an  executor.  The  former  has  possession  for  custody  and  the 
latter  for  administration.  The  latter  has  a  necessary  incidental 
power  of  disposal  which  the  former  does  not.  And  as  a  conse- 
quence, when  one  purchases  of  the  latter  stocks  or  other  securi- 
ties bearing  on  their  face  the  revelation  of  a  trust,  he  may  do  so 
safely  in  the  absence  of  notice  or  knowledge  of  any  intended 
breach  of  trust  on  the  part  of  the  executor ;  but  if  he  purchase 
like  trust  property  of  an  ordinary  trustee,  the  law  imposes  upon 
him  the  duty  of  inquiring  into  the  right  of  the  trustee  to 
change  the  securities.  Dunccm  v.  Jaudon^  15  Wall.  165, 175  ; 
Skaw  V.  Spencer^  100  Mass.  388 ;  Pendleton  v.  Fay^  2  Paige 
Cb.  205 ;  Atkinson  v.  Atkinson^  8  Allen,  15 ;  1  Perry  Trusts, 
8  225,  p.  271. 


198  AMERICAN  PROBATE  REPORTS. 

In  the  case  at  bar,  the  certificate  of  stock  was  changed  by  the 
corporation  and  issned  to  Cook,  executor,  thus  revealing  to  the 
bank  the  trust.  But  this  alone  woald  not  imperil  the  bank  in 
the  transaction,  for  the  executor  had  t^e  presumptive  right  to 
sell  or  pledge  the  stock.  But  the  executor  gave  to  the  bank  his 
note,  for  the  security  of  which  the  pledge  was  made.  The  note 
could  not  be  collected  against  the  estate,  for  it  was  the  personal 
note  of  the  executor.  Davis  v.  French^  20  Maine,  21.  He 
could  not  create  a  debt  in  that  manner  against  the  estate.  And 
if  the  money  was  thereby  procured  for  his  own  private  use,  and 
the  bank  knew  it  at  the  time,  the  transfer  of  the  stock  would  be 
a  devaatavity  and  could  not  be  upheld.  If  the  note  had  been 
given  to  the  bank  for  a  private  debt  due  to  the  bank  from  the 
executor,  created  before  or  during  his  executorship,  but  inde- 
pendent thereof,  it  would  come  within  the  principle  of  the  nu- 
merous cases  before  cited,  where  the  transaction  itself  would 
speak  and  conclude  the  bank.  But  if  given  as  a  voucher  for 
money  obtained  for  a  legitimate  purpose  connected  with  a  bona 
fide  administration  of  the  will,  then,  though  the  executor  alone 
was  made  liable  for  its  payment,  the  transaction  would  be 
legitimate,  and  the  estate  would  have  no  reason  for  complaint. 
The  case  finds  ^Hhat  the  money  was  loaned  in  good  faith  by 
the  bank,  and  upon  the  statement  made  by  Cook  that  the 
same  was  wanted  in  the  settlement  of  the  estate."  The  pre- 
sumption is  that  he  was  acting  faithfully.  There  is  no  evidence 
to  the  contrary,  and  the  presumption  must  stand.  The  doctrine 
of  this  case  is  recognized  in  Peitingill  v.  PeitingiU,  60  Maine, 
412,  425. 

Plaintiff  nonsuit. 

Appleton,  C.  J.,  Walton,  Basrows,  Libbet  and  Stmonds, 
JJ.,  concurred. 


To  the  same  purport,  see  Smith  y.  Ajer,  101  U.  S.  820. 
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Miller  t>«.  Holt. 

[68  Aliasoori,  684.] 
LrSTBOCENT  IN  THE  NATURE   OF  DEED  OON8TRUED  AS  A  WILL. 

Deceased  executed  a  writing  in  which  he  declared  '*  I  do  hereby,  on  and  after 
the  day  of  my  death,  by  this  will,  grant,  conrey  and  assign  "  certain  real  estate 
to  my  son  and  his  heirs.  This  instrument  was  sealed  and  attested  by  two 
witnesses,  but  never  delivered.  On  the  same  day  the  son  executed  an  agree* 
meat  with  his  father,  by  which,  in  consideration  of  the  benefits  of  a  certain 
will  of  his  father's  in  reference  to  the  land  described  in  the  first  instrument,  he 
agreed  to  support  his  father  during  life ;  hekt^  that  the  first  writing  should  be 
admitted  to  probate  as  a  will. 

On  APPEAL  from  Andrew  Circuit  Court. 
Bea  d:  WiUiamSj  for  appellant. 
William  Seren  <6  Sony  for  respondent. 

ELenrt,  J.  On  the  20th  day  of  October,  1870,  Nelson 
McD.  Allen  and  Lewis  Allen,  his  father,  entered  into  the  fol- 
lowing written  agreement : 

"  State  of  Missouri,  County  of  Andrew,  ) 

October  20th,  1870.  J 

^^  I,  this  day,  for  and  in  consideration  of  the  benefits  of  a 
certain  will,  which  is  the  last  will  and  testament  of  Lewis 
Allen,  in  regard  to  a  certain  tract  of  land,  to  wit,  (describing 
the  fifty-four  acre  tract  in  controversy,)  enter  into  a  bond  for 
the  support  of  the  said  Lewis  Allen  during  his  natural  life- 
time. In  case  the  support  from  myself  (N.  McD.  Allen)  is  a 
good,  decent  one,  then  the  above  described  land,  at  the  death 
of  said  Lewis  Allen,  is,  by  his  last  will,  made  on  the  20th  day 
of  October,  1870,  conveyed  to  the  said  N.  McD.  Allen,  his 
heirs  and  assigns  forever,  with  all  its  privileges  and  appurte- 
nances in  any  wise  thereunto  belonging.  In  case  the  above 
obligation  on  the  part  of  IT.  McD.  Allen  is  not  complied  with, 
then  the  said  will  is  null  and  void. 

"  Nelson  MoD.  Allen. 

"  Lewis  Allen. 
'^  Israel  Knappenberger. 

^^  Henry  Knappenberger." 
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On  the  aame  day  Lewis  Allen  executed  the  following  in- 
strument : 

"  State  of  Mibsottri,  Couimr  of  Andrew,  ) 

October  20th,  1870.  ) 

"  Know  all  men,  and  all  whom  it  may  concern ;  That  the 
following  indenture  of  writing  is  my  last  will  and  testament 
concerning  a  certain  tract  of  land  which  will  be  described  in 
the  following :  Know  all  men,  that  I  do  hereby,  on  and  after 
the  day  of  my  death,  by  this  will,  grant,  convey  and  assign  to 
Nelson  McD.  Allen,  his  heirs  and  assigns  for  ever,  the  follow- 
ing described  tract  of  land,  to  have  and  to  hold  the  same,  with 
all  its  privileges  and  appurtenances  in  any  wise  thereunto  be- 
longing, and  is  the  tract  of  land  described  as  follows :  (describ- 
ing the  tract  in  controversy  as  in  the  foregoing  agreement,)  and 
now,  that  I  acknowledge  this  to  be  my  last  will  and  testament 
in  regard  to  the  above  described  tract  of  land,  and  for  the  pur- 
pose therein  mentioned,  and  for  the  benefit  of  the  said  !N.  McD. 
Allen,  and  anything  in  this  document  to  the  contrary  notwith- 
standing, I  have  hereunto  set  my  hand  and  affixed  my  seal. 
Signed  this,  the  20th  day  of  October,  1870. 

"Lewis  Allen,  [seal.] 

"  Attest :  Israel  Knappenberger. 
"Henry  Knappenberger." 

^N*.  McD.  Allen  sold  and  conveyed  the  land  described  in 
said  instrument  to  the  plaintiff.  After  the  death  of  Lewis 
Allen  the  said  paper,  as  the  last  will  and  testament  of  Lewis 
Allen,  was  admitted  to  probate  by  the  Probate  Court  of  An- 
drew county  on  the  5th  day  of  October,  1871,  on  the  evidence' 
of  the  attesting  witnesses ;  but  by  whom  it  was  offered  for  pro- 
bate, or  in  whose  custody  it  was  found,  is  not  disclosed  by  tlie 
evidence.  The  defendants  Snyder  and  Watson,  each  had  a 
claim  against  the  estate  of  Lewis  Allen,  that  was  allowed  by 
the  Probate  Court,  which,  on  proper  proceedings,  made  an  order 
for  the  sale  of  the  land  in  controversy  for  the  payment  of 
debts.  The  plaintiff,  a  purchaser  from  ^N".  McD.  Allen,  and  in 
possession  of  the  land,  filed  his  bill,  praying  for  an  injunction 
against  the  administrator  of  the  estate  and  said  creditors,  to  re- 
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strain  them  from  proceeding  with  said  sale.  A  temporary  in- 
junction was  issued,  and  on  a  heuring  of  the  cause  the  court 
made  a  decree  perpetuating  the  injunction,  from  which  defend- 
ants have  appealed. 

It  does  not  appear  from  the  pleadings,  or  the  evidence,  that 
the  instrument  admitted  to  probate,  which  respondent  contends 
is  a  deed,  was  acknowledged  or  recorded,  or  was  ever  delivered 
to  ^.  McD.  Allen,  or  in  his  possession.  A  deed  has  no  vitality 
until  delivered.  Delivery  is  indispensable  to  its  operation  as  a 
conveyance.  Admitting  that  in  every  other  respect  the  instru- 
ment is  a  deed,  there  being  no  evidence  whatever  proving  or 
tending  to  prove,  that  it  was  ever  delivered  to  N.  McD.  Allen, 
we  cannot  say  that  it  conveyed  him  the  land  in  controversy. 
But,  in  our  opinion,  the  instrument  is  a  last  will  and  testament, 
and  not  a  deed.  It  purports  to  be  a  last  will  and  testament — 
it  is  attested  as  such,  was  probated  as  such,  and  the  very  agree- 
ment relied  upon  by  appellant,  in  pursuance  of  which  it  was 
made,  so  denominates  it.  N.  McD.  Allen,  by  that  agreement 
stipulated  with  his  father,  not  for  a  deed  conveying  to  him  a 
present  interest  in  the  land,  but,  ^^  for  the  benefits  of  a  certain 
will,  which  is  the  last  will  and  testament  of  Lewis  Allen  in  re- 
gard to  a  certain  tract  of  land,  to  wit,"  &c.  In  addition  to  all 
these  facts,  which  indicate  clearly  that  it  was  executed  as,  and 
for,  a  last  will  and  testament,  the  language  of*  the  instrument 
stamps  it  as  such. 

^'  I  do  hereby,  on  and  after  the  day  of  my  death,  by  this 
will,  grant,  convey  and  assign  to  Nelson  McD.  Allen."  A  will 
^'  is  a  disposition  of  real  or  personal  property,  or  both,  to  take 
effect  after  the  death  of  the  person  making  it."  ^^  The  legal 
declaration  of  a  person's  mind,  or  intention  respecting  the  man- 
ner in  which  he  would  have  his  property  or  estate  disposed  of 
after  his  death."  ^^  No  particular  form  is  requisite  to  constitute 
a  valid  devise.  An  instrument  may  thus  operate  which  is  to 
take  effect  after  the  death  of  the  maker,  although  its  general 
form  is  that  of  a  deed."  Hilliard  on  Real  Prop.,  vol.  2,  p.  501. 
Here  N.  McD.  Allen  took  no  present  interest  in  the  land.  He 
stipulated  for  "  the  benefits  of  a  will,"  and  whether  he  would 
ever  have  any  benefit  of  the  will  depended  upon  the  manner 
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in  which  he  complied  with  his  obligation  to  support  his  father, 
Lewis  Allen.  The  instrument  was  a  testamentary  disposition 
of  the  property.  Keither  party  could  have  supposed  that  it 
was  a  deed.  It  has  none  of  the  features  of  a  deed,  except  the 
words  ^^  grant,  convey  and  assign,"  and  a  scroll  for  a  seal,  while 
all  of  its  other  characteristics  are  those  of  a  last  will  and  testa- 
ment. If  the  intent  were  clear  upon  the  face  of  the  instru- 
ment, that  the  parties  designed  it  to  operate  as  a  deed,  notwith- 
standing its  form,  the  courts  regarding  more  the  substance  than 
the  form,  would  give  effect  to  that  intent;  but  where  such 
intention  is  not  apparent,  and  the  form  of  the  instrument  is 
that  of  a  will,  it  must  be  regarded  as  a  will. 

The  judgment  of  the  Circuit  Court  is  reversed.    All  eon- 
cur. 

Reversed. 


See  AnuBtrong  v.  AnnBtrong,  ittf'ra,  as  to  form  of  will  and  cases  in  note. 


Samuel  Weld  et  al.,  Eicecutors, 
George  Putnam  kt  al, 

[70  Maine,  209.] 

Bequest  of  life  estate  in  BssmuABT  fund. 

On  the  bequest  of  a  life  estate  in  a  residuary  fund  where  no  time  is  named  in 
the  will  for  the  commencement  of  the  interest,  or  the  enjoyment  of  the  use  or 
income  of  such  residue,  the  life  legatee's  interest  is  to  be  computed  from  the 
time  of  the  death  of  the  testator. 

A  testatrix  devised  and  bequeathed  the  residue  of  all  her  estate,  real  and  per- 
sonal, in  trust  to  trustees  named,  "  for  the  sole  use  and  benefit  of  her  sister  ** 
S.  H.  S ;  directed  certain  precautions  to  be  observed  for  the  safety  of  the  prin- 
cipal and  ordered  that  "  the  interest  and  income  accruing  from  the  same,  and 
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all  other  profiU  that  may  accrue  from  this  trust,"  should  be  collected  by  the 
trustees  and  paid  over  every  six  months  to  the  sister  during  her  natural  life. 
By  the  same  item  the  trustees  were  authorized,  on  request  of  the  sister,  to  sell 
the  real  estate,  invest  the  proceeds  and  pay  the  interest  accruing  therefrom  to 
the  sister  daring  her  natural  life  :  Hild^  that  S.  H.  S.  took  the  interest  and  in- 
come of  the  residue  of  the  estate  from  the  death  of  the  testatrix. 

Bill  in  equttt  brought  under  the  statute  to  obtain  a  con- 
struction of  the  last  will  of  Sophia  J.  Snow,  late  of  Brunswick, 
in  this  county. 

So  much  of  the  will  as  is  essential  to  the  decision  appears  in 
the  opinion. 

N.  Webby  for  complainants. 
C.  E.  Clifford^  for  defendants. 

Appleton,  C.  J.  This  is  a  bill  in  equity  brought  under  the 
provisions  of  H.  S.,  c.  77,  §  5,  by  the  executors  and  trustees 
nnder  the  will  of  Sophia  Joanna  Snow,  to  determine  the  con- 
struction of  the  same. 

By  the  first  item  of  the  will  certain  enumerated  articles  of 
personal  property  are  given  and  bequeathed  to  her  beloved  sis- 
ter Salome  Harding  Snow. 

The  second  item,  the  construction  of  which  is  to  be  deter- 
mined, is  in  these  words : 

^'2.  I  give  and  bequeath  to  Israel  Whitney  of  Boston, 
Samuel  Weld  of  Boxbuiy,  and  Graliam  Bogers  of  Boston, 
jointly  in  trust  for  the  sole  use  and  benefit  of  my  beloved  sister 
Salome  Harding  Snow,  the  residue  of  all  my  estate,  both  real 
and  personal,  of  which  I  may  die  possessed — the  same  to  be  kept 
securely  invested  in  good  stocks  and  mortgages,  always  first 
mortgages,  and  the  interest  and  income  accruing  from  the  same 
and  adl  other  profits  which  may  accrue  from  this  trust  to  be  col- 
lected by  the  said  trustees  and  paid  over  to  her,  my  said  beloved 
sister  Salome  Harding  Snow,  every  six  months  during  her  nat- 
ural life.  My  trustees,  on  the  request  of  my  said  beloved  sister 
Salome  Harding  Snow,  are  hereby  fully  authorized  and  empow- 
ered to  sell  my  real  estate,  held  by  them  in  trust  under  this  my 
will,  and  to  execute  valid  deeds  for  the  conveyance  thereof,  free 
and  dischai^ed  of  all  trusts.    The  money  or  sum  accruing  from 
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Baid  Bale  to  be  sectirel  j  inTBBled  m  good  stock  and  mortgages,  al- 
ways first  mortgages,  and  the  interest  accming  from  said  invest- 
ment to  be  paid  to  her,  my  beloved  sister  Salome  Harding  Snow, 
daring  her  natural  life.  And  I  also  fully  authorize  my  trus- 
tees, after  the  decease  of  my  beloved  sister  Salome  Harding 
Snow,  to  sell  and  convey  said  real  estate  for  the  purpose  of 
facilitating  a  distribution  of  said  trust  property  in  the  manner 
hereinafter  mentioned.  After  the  decease  of  my  beloved  sister 
Salome  Harding  Snow,  the  following  legacies  to  be  paid  in  the 
order  as  they  are  numbered  :  "So.  3  first,  No.  4  second,  and  so 
on.  Should  there  not  be  property  enough  to  pay  all  these  lega- 
cies, the  first  numbered  are  to  be  paid  and  the  last  numbered 
are  to  be  left  out,"  &c. 

The  question  presented  for  our  determination  is  this :  Does 
Salome  Harding  Snow  take  the  interest  and  income  of  the 
residue  of  said  estate  from  the  death  of  the  testatrix  { 

The  intention  of  the  testatrix  is  unmistakable.  The  residue 
of  all  her  estate,  both  real  and  personal,  is  devised  in  trust  for 
the  sole  use  and  benefit  of  her  beloved  sister.  The  interest  and 
income  accruing  from  stocks  and  mortgages,  and  all  other  profits 
which  may  accrue  from  the  trust,  are  to  be  collected  and  paid 
over  to  this  beloved  sister,  every  six  months  during  her  natural 
life.  In  case  of  sales  of  real  estate,  the  sum  accruing  there- 
from is  to  be  reinvested,  and  the  interest  accruing  from  such 
investment  is  to  be  paid  to  this  sister  during  her  natural  life. 

The  will  speaks  from  the  death  of  the  testatrix.  The  in- 
come and  interest  on  the  estate  as  then  existing,  at  once  accrues 
— and  from  that  date.  Nothing  indicates  an  accumulation. 
Nothing  indicates  that  there  is  to  be  any  postponement  of  the 
right  of  the  sister  to  accruing  income  or  interest.  On  the  con- 
trary, every  six  months  during  her  natural  life  the  income  and 
interest  is  to  be  paid.  Upon  the  death  of  the  testatrix,  separa- 
tion of  principal  and  interest  takes  place.  The  will  disposes 
of  each.  The  income  and  interest  is  to  be  paid  to  the  sister. 
The  principal,  from  which  income  and  interest  arise,  is  subject  to 
the  general  provisions  of  the  will  upon  the  death  of  the  sister. 

*'  The  result  of  the  English  cases  appears  to  be,"  observes 
Walworth,  Ch.,  in  Williamson  v.  Williams^  6  Paige,  298, "  and 
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I  have  not  been  able  to  find  any' in  this  establishing  a  different 
principle,  that  on  the  bequest  of  a  life  estate  in  a  residuary 
fund,  and  when  no  time  is  provided  in  the  will  for  the  com- 
mencement  of  the  interest  or  the  enjoyment  of  the  use  or 
income  of  such  residue,  the  legatee  for  life  is  entitled  to  the 
interest  or  income  of  the  clear  residue,  as  afterwards  ascertained, 
to  be  computed  from  the  time  of  the  death  of  the  testator." 
In  Lavering  v.  Minoty  9  Gush.  151,  it  was  held  that  under  a 
will  by  which  all  the  residue  and  remainder  of  the  testator's 
estate  is  given  to  trustees  in  trust,  to  pay  over  and  distribute 
the  income  to  and  among  his  five  children,  one-fifth  to  each, 
during  their  respective  lives  with  remainder  of  over,  that  such 
children  are  entitled  to  their  respective  portions  of  the  income 
of  such  residue  from  the  death  of  the  testator.  In  Cook  v. 
Maker,  36  N.  Y.  15,  it  was  decided  that  when  a  sum  is  left  in 
trust  with  direction  that  the  interest  and  income  be  applied  to 
the  use  of  a  person,  that  such  person  is  entitled  to  interest  from 
the  death  of  the  testator.  "  The  weight  of  authority,"  observes 
Davies,  C.  J.,  "  now  is  in  favor  of  allowing  the  payment  of 
annuities  or  incomes  to  commence  at  the  testator's  death."  To 
the  same  effect  are  the  decisions  in  Pollock  v.  Learned,  102 
Mass.  54,  and  Sargent  v.  Sargent,  103  Mass.  297.  Every  clause 
in  the  will  negatives  the  idea  that  there  was  to  be  an  accumula- 
tion of  interest.    Hewitt  v.  Morris,  1  Turner  and  Russell,  241. 

The  result  is  that  in  accordance  with  the  plain  intent  of  the 
testatrix,  Salome  Hnding  Snow  takes  the  interest  and  income 
of  the  residue  of  the  estate  from  the  death  of  the  testatrix. 

The  bill  is  sustained,  and  a  master  is  to  be  appointed  to  de- 
termine all  the  reasonable  costs  and  charges  accruing  in  this 
case  on  both  sides,  which  are  made  a  charge  upon  the  estate  in 
the  hand^  of  the  trustees. 

Waltok,  Vdsoin,  Pbtees  and  Symonds,  JJ.,  concurred. 
LiBBET,  J.,  did  not  sit. 
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Armstboxg  vs.  Armstrong. 

[4  J.  Baxter.  S57.] 

When  msTRUMSNT  construed  to  be  a  will. — ^Devise  on  con- 
dition PRECEDENT. 

No  particTilir  form  for  a  will  is  required.     The  qacsdon  is  one  of  intention  to  be 

gathered  from  the  Ungnage  used. 
An  instmment  commencing,  "  Know  all  men  by  these  presents,"  and  ending, 

*'  Thb  conveyance  to  have  effect  from  and  after  my  death/'  is  a  wilL 
A  devise  *'  for  the  coDstdenition,"  amongst  other  things,  that  the  devisee  support 

certain  perscms,  is  not  upon  a  condition  precedent,  but  is  in  the  nature  of  a 

covenant  by  the  devisee. 

Appeal  from  the  Chanceiy  Court,  A.  S.  Marks,  Chan- 
cellor. 

Lamb  cfe  Tillman  and  Kerchev(d^  for  Armstrong. 

E.  Cooper^  for  Stone. 

McFarland,  J.,  deUvered  the  opinion  of  the  court.  John 
Armstrong  died  in  Lincoln  county  about  the  year  1847.  The 
following  paper  was  probated  as  his  will,  to  wit : 

"  Lincoln  County,  ) 
Tennessee.        ) 

"  Know  all  men  by  these  presents,  that  T,  John  Armstrong, 
of  the  before-named  county  and  State,  has  this  day  bargained 
and  conveyed  to  my  son,  Josiah  R.  Armstrong,  all  of  my  estate, 
real  or  personal,  that  is  to  say,  one  hundred  and  forty  acres  of 
land,  it  being  the  tract  whereon  I  now  live,  together  with  all 
my  stock  of  horses,  cattle,  hogs,  sheep,  household  and  kitchen 
furniture,  farming  utensils,  blacksmith  tools  and  wagon  maker^s 
tools,  and  all  notes  and  accounts  that  are  coming  to  me,  for  the 
consideration,  that  is  to  say : 

"  Ist.  About  eighty-five  dollars,  which  I  now  owe  him. 

^^  2d.  That  he,  the  said  Josiah  B.  Armstrong,  pay  all  my 
just  debts. 

^<  3d.  That  he  provide  for  the  support  and  comfort  of  his 
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mother  during  her  natural  life,  and  also  to  support  and  raise  my 
four  grandchildren,  that  is  to  say,  John  Wesley  Armstrong, 
Jasper  Newton  Armstrong,  George  Higgins,  and  Sarah  Jane 
Armstrong.  This  conveyance  to  have  effect  from  and  after  my 
death.    Witness,"  &c. 

The  four  persons  named  were  the  children  and  not  the 
grandchildren  of  John  Armstrong,  as  the  paper  erroneously 
states.  Their  ages,  at  the  death  of  their  father,  ranged  from 
thirteen  to  nineteen  years.  After  the  death  of  the  father,  the 
widow  and  five  children,  including  Josiah  R.,  who  was  the 
oldest  left  at  home,  remained  on  the  farm  as  one  family  for  a 
few  years,  when  Josiah  R.  left,  married,  and  settled  near  by, 
leaving  the  others  in  possession  with  the  widow.  They  con- 
tinued in  possession,  raising  their  support  upon  the  farm,  until 
they  each  married  and  left,  but  one,  who  remained  with  the 
widow  until  she  died,  in  1871. 

This  biU  is  filed  by  a  portion  of  the  heirs  to  recover  the 
land,  upon  the  ground  that  the  will  was  inoperative  to  pass  the 
title  to  the  land ;  and,  second,  upon  the  allegation  that  Josiah 
K  failed  to  provide  for  the  support  of  his  mother  during  life, 
and  to  support  and  raise  the  other  four  children. 

The  paper  in  question  having  been  probated  as  the  will  of 
Armstrong,  and  the  probate  never  having  been  set  aside,  no 
serious  question  can  now  be  made  as  to  its  validity.  That  it 
is  testamentary  in  its  character  fully  appears.  ^  No  particular 
form  for  a  will  is  required.  Whether  a  paper  be  intended  to 
operate  as  a  deed  or  a  will  is  a  question  of  intention,  to  be 
gathered  from  the  language  used.  Here  the  clearly  expressed 
iatention.  that  it  is  to  take  effect  upon  the  death  of  Armstrong, 
conclusively  fixes  the  character  of  the  writing,  and  shows  it  to 
be  a  testamentary  paper. 

It  is  erroneously  assumed  that  the  title  of  Josiah  B.  Arm- 
strong, under  the  will,  would  be  defeated  by  showing  that  he 
had  failed  to  render  the  consideration  expressed,  by  supporting 
the  widow  and  raising  and  supporting  the  other  children.  This 
is  not,  as  in  some  cases,  made  a  condition  precedent,  upon  the 
performance  of  which  alone  the  title  would  vest,  but  is  stated 
to  be  the  consideration  in  part  for  which  the  devise  was  made. 
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It  18  more  in  the  nature  of  an  independent  agreement  or  cove- 
nant upon  the  part  of  Joaiah  B. ;  part  of  the  consideration  ex- 
pressed was  certainly  rendered.  If  he  failed  to  perform  the 
remainder  of  his  undertaking,  the  parties  for  whose  benefit  these 
stipulations  were  made  would  certainly  have  had  their  remedy 
to  compel  a  performance,  but  they  made  no  complaint.  It  is 
not  clear  that  Josiah  R.  so  far  failed  as  to  have  rendered  him 
liable  upon  his  agreement,  but  we  do  Aot  discuss  this.  See  HtUt 
V.  WiU,  1  Heisk.  567. 

We  think  the  title  of  Josiah  R.,  under  the  will,  is  good.   The 
decree  dismissing  the  bill  will  be  afiirmed,  with  costs. 


Form  of  Instmnieiits  held  testamentary  in  character.— The  general 
rule  is,  that  the  form  of  the  instrument  ib  not  material,  if  the  intent  that  it 
shall  take  effect  on  the  testator's  death  is  made  out,  either  from  the  document 
itself  or  outside  evidence. 

Writings  of  the  following  character  have  been  admitted  to  probate: 

Promissory  notes. — ^Promissory  notes  in  ordinary  form,  with  eridence 
that  the  deceased  intended  them  to  be  paid  only  at  her  death.  Woodbridge 
T.  Spooner,  8  B.  &  Aid.  288;  Mazee  v.  Bhute,  cited  2  Hagg.  247. 

A  note  indorsed,  "  If  I  am  not  living  at  the  time  this  note  is  paid,  I  order 
the  contents  to  be  paid  to  A.  H."  Hunt  v.  Hunt,  4  N.  H.  434;  Jackson  v. 
Jackson,  6  Dana,  267. 

A  note  found  in  an  envelope,  with  a  letter  stating  it  was  for  the  payee's 
faithful  services,  was  viewed  as  a  legacy,  but  not  admitted  to  probate,  as  it 
was  not  attested  according  to  the  statute.    Gough  v.  Furdon,  7  £z.  48. 

Bonds«— A  bond  expressed  to  be  payable  out  of  the  general  fund  of  the 
obligor's  estate  at  his  tetii.    Johnson  v.  Tanoey,  20  Ga.  707. 

A  like  instrument,  absolute  in  form,  but  placed  in  the  hands  of  a  third 
person,  to  be  delivered  by  him  to  the  obligee  only  on  the  death  of  the  obligor. 
Carey  v.  Dennis,  18  Md.  1. 

An  assignment  of  a  bond  by  indorsement  Husgrave  v.  Donn,  cited  2 
Hagg.  247. 

Power  of  attorney*— A  power  of  attorney  authorizing  certain  persons  to 
administer  on  the  maker's  estate,  and  to  sell  and  dispose  of  the  proceeds  as 
they  shall  think  proper  for  the  greatest  benefit  of  the  heurs.  Rose  v.  Quick, 
80  Pa.  St.  225. 

A  like  power  authorizing  the  donee  to  hold  and  retain  to  his  own  use  cer- 
tain property  until  the  donor  should  return  from  a  foreign  land,  and  asstgn- 
ing  and  transferring  such  property  to  the  donee  in  case  the  donor  died  before 
such  return.    Cross  v.  Cross,  8  Ad.  &  £.  K.  8.  714. 

Contracts.— Instruments  in  the  form  of  articles  of  agreement    Oreen  ▼. 
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Frond,  8  Eeble,  810;  Hizon  y.  Wytham,  1  Ch.  Gas.  248.  But  see  Burlington 
UniTermty  y.  Barrett,  22  Iowa,  60. 

Marriage  articles.    MameU  y.  Walton,  cited  2  Hagg.  247. 

A  Scotch  settlement    Hogg  y.  Lashley,  8  Hagg.  415,  in  note. 

An  instnunoit  headed,  "  Matrimonial  and  testamentary  agreement,"  not- 
withstanding it  may  haye  been  executed  in  pursuance  of  a  preyious  promise 
or  obligation  appearing  on  its  face.    Will  of  Dietz,  50  N.  T.  88. 

Checks. — Checks,  with  entries  in  the  check  book  that  they  were  drawn 
"for  fear  anything  should  happen  that  I  should  die."  Bartholomew  y.  Hen- 
ley, 8  PhU.  817. 

Letters. — A  writing  in  the  form  of  a  letter.  Wagner  y.  McDonald,  2 
Harr.  &  J.  846;  In  re  Dunn,  1  Hagg.  489;  Manly  y.  Lakin,  1  Hagg.  180;  Dry- 
batter  y.  Hodges,  cited  2  Hagg.  247;  Boyd  y.  Boyd,  6  Gill  &  J.  25;  Morrell 
V.  Dickey,  1  Johns.  Ch.  158;  Passmore  y.  Passmore,  1  Phill.  216;  Denny  y. 
Barton,  2  Phill.  575.    But  see  Succession  of  Elliott,  27  La.  Ann.  42. 

Bills  of  exchange. — ^Orders  on  a  sayings  bank  signed  in  the  presence  of 
witnesses.    In  re  Marsdeh,  1  Swab.  &  Tr.  542. 

A  bill  of  exchange  signed  in  the  presence  of  witnesses.  Jones  y.  Nicolay, 
2  Rob.  288. 

Heeds* — ^Deeds,  with  or  without  coyenants  and  warranty,  containing 
statements  that  they  are  not  to  take  effect  till  the  grantor's  death.  Turner  y. 
Soott,  51  Pa.  St.  126 ;  Frederick's  Appeal,  52  Pa.  St.  888;  Bright  y.  Adams, 
51  Ga.  289;  Herrington  y.  Bradford,  1  Miss.  520;  Wheeler  y.  Durant,  8  Rich. 
£q.  452;  MiUedge  y.  Lamar,  4  Dessaus.  617;  Singleton  y.  Bremar,  4  McCord, 
12;  Miller  y.  Holt,  68  Mo.  584;  s.  c.  ante,  p.  199. 

Conyeyance  of  slayes  "  at  grantor's  death. "  Ingram  y.  Porter,  4  McCord, 
198;  Bagsdale  y.  Booker,  2  Strobh.  £q.  848,  in  note.  But  see  Swails  y. 
Bnahart,  2  Head,  561. 

A  deed  of  property  in  form  absolute,  with  a  clause  resenring  the  use  of 
the  estate  to  the  grantor  during  life,  and  thenceforth  to  be  the  grantee's  prop- 
erty. Symmes  y.  Arnold,  10  Ga.  506;  Dunn  y.  Bank  of  Mobile,  2  Ala.  152. 
But  see  Ward  y.  Ward,  2  Swan.  648;  Bass  y.  Bass,  52  Ga.  581. 

A  conyeyance  to  a  wife  during  "widowhood,"  and,  if  she  re-marries,  to 
another.    Sartor  y.  Sartor,  89  Miss.  760. 

Conyeyance  of  land  "  at "  or  **  after  my  death."  Will  of  Belcher,  66  N.  C. 
51;  Hester  y.  Young,  2  €k.  81 ;  Dudley  y.  Mallory,  4  Ga.  52. 

But,  on  similar  words,  a  contrary  conclusion  was  reached,  on  eyidence  that 
the  deed  was  deliyered  on  the  day  of  its  date  to  the  grantee,  who  was  a  crip- 
ple, and  was  intended  as  a  present  proyision  to  induce  him  to  continue  to 
liTe  with  the  grantor,  his  mother.    Golding  y.  Golding,  24  Ala.  122. 

A  deed  haying,  before  the  operatiye  words  of  conyeyance,  the  expression 
"  after  his  burial  expenses  and  the  payment  of  all  just  debts. "  Hall  y.  Bragg, 
28  Ga.  880;  Nichols  y.  Chandler,  55  Ga.  869. 

A  grant  of  "one-half  of  all  the  property  of  which  he  may  die  seized  and 
possessed."    Watkins  y.  Dean,  16  Terg.  821. 

Vol.  I.— 14 
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Deeds  containing  trusts,  with  clauses  that  they  are  not  to  take  effect  till 
the  grantor  dies.    In  re  Morgan,  L.  R  1  P.  &  B.  214. 

A  conveyance  of  land  *'on  and  after  the  day  of  my  death,"  the  grantee 
executing  at  the  same  time  an  agreement  to  support  tiie  grantee  during  his 
life.    Miller  y.  Holt,  68  Mo.  684. 

In  Gillham  ▼.  Mustin,  42  Ala.  865,  it  is  said:  "The  law  is  now  too  well 
settled  to  admit  of  controversy,  that  if  an  instrument  he  in  the  f onn  of  a 
deed  of  gift,  and  called  such,  still  if  its  purpose  he  testamentary,  and  it  is 
only  to  he  consimimated  by  death,  effect  will  he  given  to  it  as  a  will  and  not 
as  a  deed.  And  in  determining  whether  an  instrument  be  a  deed  or  will, 
the  main  question  is,  did  the  maker  intend  to  convey  any  estate  or  interest 
whatever,  to  vest  before  his  death  and  upon  the  execution  of  the  paper;  or, 
on  the  other  hand,  did  he  intend  that  aU  the  interest  and  estate  should  take 
effect  imly  after  his  death? "  Shepherd  v.  Nabors,  6  Ala.  681 ;  Thompson  v. 
Johnson,  19  Ala.  59;  Mosser  v.  Mosser,  82  Ala.  551 ;  Walker  v.  Jones,  23  Ala. 
448;  Kinnebrew  v.  Kinnebrew,  85  Ala.  628;  Grain  v.  Grain,  17  Tex.  80;  b.  c. 
21  Id.  790;  Millican  v.  MilUcan,  24  Tex.  426;  Oage  v.  Gage,  12  N.  H.  871; 
Allison  V.  Allison,  4  Hawks  (K.  G.),  141;  Bitter's  Appeal,  59  Penn.  St.  9; 
Stevens  v.  Huddleston,  18  B.  Mon.  299;  Edwards  v.  Smith,  85  Miss.  197,- 
Hall  V.  Burkham,  59  Ala.  849;  Hart  v.  Bust,  46  Tex.  556;  West's  Gase,  Mo. 
177,  pi.  814 ;  Habergham  v.  Vincent,  2  Yes.  Jr.  204. 

The  authorities  above  cited,  furnish  the  following  tests  to  determine 
whether  an  instrument  in  the  form  of  a  deed  is  testamentary  in  character: 

1st.  Was  it  delivered  to  the  grantee  during  the  deceased's  lifetime,  or  was 
it  publicly  recorded? 

2d.  Does  it  dispose  of  8i)ecified  property  existing  or  owned  by  the  deceased 
at  the  time  of  its  execution,  or  does  it  seek  to  distribute  in  general  terms  such 
property  as  might  be  his  at  the  time  of  death? 

8d.  Does  it  purport  to  give  a  present  vested  interest  to  the  donee,  postpon- 
ing his  enjoyment  of  it  untU  the  donor's  death? 

4th.  Did  the  parties  subsequently  deal  with  the  property  in  such  a  manner 
as  to  indicate  that  they  viewed  the  transfer  as  a  deed? 

The  same  instrument  may  operate  in  part  as  a  will  and  in  part  as  a  deed. 
Bobinson  v.  Schly,  6  Ga.  515 ;  Watkins  v.  Dean,  10  Terg.  821. 

Instruments  held  not  to  be  testamentary.— But  a  conveyance  left  in 
escrow  till  the  grantor's  death,  or  containing  a  direction  that  it  shall  not  be 
"  deliverable  "  till  that  event  happen,  has  been  refused  probate.  Stewart  v. 
Stewart,  5  Gonn.  817;  Belden  v.  Garter,  4  Day,  66;  Wheelwright  v.  Wheel- 
wright, 2  Mass.  447;  McGlann  v.  McGlann,  17  Ga.  284 

So  disconnected  entries  in  a  memorandum  book  of  certain  sums  for  certain 
persons,  without  any  words  of  gift,  cannot  constitute  a  will.  Patterson  v. 
English,  71  Pa.  St.  454. 

Neither  is  an  agreement  for  a  lease  which  directs  a  certain  disposition  to 
be  made  in  the  event  of  the  lessor's  death  before  its  termination.  In  re 
Bobinson,  L.  R  1  P.  &  D.  384. 
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Thomas  L.  Stu^well  et  al.  vs.  Henbt  F.  Knappeb. 

[69  iDdiana,  658.] 
DeTISE  during  life  OB  WIDOWHOOD. — CONDITIONAL   LIMITATION. 

— Rule  in  Shelley's  case. 

The  last  will  of  a  deceased  husband  provided  as  follows,  viz. :  "  I  give  and  be- 
qneath  to  my  wife,  M.  S.,  all  my  real  and  peisonal  property,  moneys  and 
effects,  *  *  *  to  be  hers  during  her  natural  life  or  vfidowhood ;  after  her 
death  or  marriage^  and  after  my  youngest  child  then  living  shall  arrive  at  the 
age  of  twenty-one  years,  to  be  divided  between  my  children,  M.  F.,  J.  N., 
V.  L.,  M.  E.  and  C.  D.,  to  have  and  share  alike,"  etc  The  widow  having  re- 
married, one  of -said  children  brought  suit  against  her  husband,  who  was  in  pos- 
session, for  rents  and  profits,  ailing  the  foregoing  facts  in  the  complaint. 

Held,  on  demurrer,  that  the  children  took  as  heirs,  by  descent,  and  not  as  dev- 
isees, by  purchase,  the  devise  to  them  being  void ;  and  that,  therefore,  the 
plaintiff  sues  simply  as  an  heir. 

Htld,  also,  that  the  rule  in  Shelley's  Case  does  not  apply  in  this. 

Held^  also,  that  the  words  "  or  widowhood"  are  words,  not  of -limitation  or  condi- 
tional limitation,  but  of  "  condition  in  restraint  of  marriage,"  within  the  mean- 
ing of  section  2,  2  R.  S.  1876,  p.  571;  that  such  condition  is  void ;  that  M.  S. 
takes  a  life-estate ;  and  that,  therefore,  the  complaint  is  insufficient. 

From  the  Fountain  Circuit  Court. 

H,  H.  DocfUerman  and  M.  MUford^  for  appellants. 

TT.  A.  Tipton  and  8.  F.  Wood,  for  appellee. 

WoBDEN,  J.  Carrie  F.  Steely  brought  this  action  below, 
against  Henry  F.  Knapper,  and,  failing  to  recover,  appealed  to 
this  court. .  Since  the  appeal  Thomas  L.  Stilwell  has  intermar- 
ried with  the  original  appellant,  and  ha^  joined  in  the  appeal. 
Code,  sec.  554. 

The  complaint  consisted  of  two  paragraphs,  but  the  second 
was  withdrawn,  and  a  demurrer  for  want  of  sufficient  facts,  to 
the  first,  was  sustained.  The  plaintiff  declining  to  answer, 
final  judgment  was  rendered  for  the  defendant. 

The  first  paragraph  of  the  complaint  alleged  that  the 
phdntifi,  Carrie  D.  Steely,  was  an  infant  of  the  age  of  nine^ 
teen  years,  who  prosecuted  her  suit  by  her  next  friend,  Thomas 
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L.  Stilwell ;  that  on  the  19th  day  of  November,  1864,  John 
Steely,  the  father  of  the  plaintiff,  died  testate  in  Fountain 
county,  Indiana,  leaving  surviving  him  his  wife,  Mary  Steely, 
and  his  children  by  her,  viz.,  Mortimer  F.  Steely,  John  N.  * 
Steely,  Viola  L.  Steely,  Margaret  E.  Steely,  and  the  plaintiff, 
Carrie  D.  Steely,  as  his  only  heirs ;  that  John  D.  Steely  died 
seized  in  fee  of  certain  lands  in  Fountain  county,  Indiana, 
which  are  described,  containing  479 ^^^  acres;  that  he  ako 
died  seized  of  other  real  property  in  that  county,  and  personal 
property  of  the  value  of  ten  thousand  dollars ;  that  John  Steely 
made  and  published  his  last  will,  a  copy  of  which  is  set  out  in 
full  in  the  paragraph.  The  following  are  the  portions  of  the 
will  on  which  the  question  here  involved  depends : 

"  I  give  and  bequeath  to  my  wife,  Mary  Steely,  all  my  real 
and  personal  property,  moneys  and  effects,  that  I  may  possess 
at  the  time  of  my  decease,  except  so  much  as  shall  be  necessary 
to  defray  my  funeral  expenses  and  pay  my  just  debts,  to  be 
hers  during  her  natural  life  or  widowhood  ;  after  her  death  or 
marriage,  and  after  my  youngest  child  that  may  then  be  living 
shall  arrive  at  the  age  of  twenty-one  years,  to  be  equally 
divided  between  my  children  Mortimer  F.,  John  N.,  Viola  L., 
Margaret  £.  and  Carrie  D.  Steely,  to  have  and  share  alike. 
Nothing  above  said  is  intended  to  take  from  my  said  wife, 
Mary  Steely,  the  right  to  hold  in  her  own  name  all  right,  title, 
interest  and  appurtenances  to  the  following  real  estate  which 
descended  to  her  from  her  parents,  to  wit : "  (Here  certain 
lands  are  described  other  than  those  described  in  the  complaint 
as  lands  of  which  the  testator  died  seized.)  ^^  She  is  not,  in 
case  she  sells  said  described  lands,  to  use  the  proceeds  in  any 
other  way  than  to  invest  it  in  other  real  estate  for  the  benefit 
and  use  of  the  above-named  five  children,  to  be  theirs  after 
death." 

Mary  Steely  was  by  this  will  nominated  as  executrix. 

The  paragraph  proceeds  to  allege  that  the  will  was  duly  ad- 
mitted to  probate ;  that  Mary  Steely  qualified  and  gave  bond 
as  such  executrix,  and  settled  up  the  estate ;  that  she,  as  such 
widow  of  John  Steely,  accepted  the  provisions  made  for  her  by 
the  terms  of  said  wUl  of  John  Steely,  instead  of  her  rights  in 
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the  real  and  personal  property  of  said  John  Steely  under  the 
law,  inclnding  her  absolute  claim,  and  accepted  the  benefit 
made  by  said  will,  and  has  enjoyed  the  same  as  fully  as  she 
could ;  that  on  the  20th  day  of  September,  1866,  said  Mary 
Steely  was  married  to  the  said  defendant  Henry  F.  Knapper. 

The  paragraph  further  alleges  that  the  plaintiff,  by  virtue  of 
the  will,  and  the  acceptance  of  its  provisions  by  Mary  Steely, 
and  the  intermarriage  of  the  latter  with  the  defendant,  Henry 
F.  Knapper,  "  became  the  owner  in  fee  of  the  undivided  one- 
fifth  of  the  land  herein  first  described,  of  which  said  John 
Steely  died  seized,  and  was,  at  the  date  of  said  marriage  and 
ever  afterward,  entitled  to  the  possession  of  such  undivided 
one-fifth  of  said  lands  and  the  rents  and  profits  of  the  same 
from  such  marriage  until  this  date." 

The  x>aragraph  proceeds  further  to  allege  that  the  lands 
have  never  been  parted  between  the  devisees ;  that  on  the  20th 
day  of  September,  1866,  the  defendant  Knapper,  took  posses- 
sion of  the  lands,  and  has  ever  since  had  and  enjoyed  the  rents 
and  profits  thereof,  and  seeks  to  recover  the  plaintiff's  share  of 
the  rents  and  profits. 

The  paragraph  sets  out  the  matters  much  more  in  detail, 
but  the  above  statement  will  be  sufficient  to  develop  the  point 
upon  which  the  case  must  be  decided. 

If  the  wiU  of  the  testator,  in  legal  effect,  gave  to  Mary 
Steely  a  life-estate  in  the  property  devised  absolutely,  and  not 
dependent  upon  her  remaining  a  widow,  then  it  follows  that 
neither  the  plaintiff,  nor  any  of  the  other  children  of  the  tes- 
tator, will  have  any  right  to  the  lands,  or  the  rents  and  profits 
thereof,  until  the  termination  of  the  life-estate ;  and  the  de- 
murrer to  the  paragraph  of  complaint  was  correctly  sustained. 
We  proceed,  therefore,  to  inquire  what  estate  Mary  Steely 
took  under  the  will  ? 

It  is  due  to  counsel  to  remark  that  we  have  been  favored 
with  able  and  exhaustive  briefs,  that  have  facilitated  our  re- 
searches and  saved  us  much  labor  in  the  examination  of  the 
question  involved. 

The  question  involves  the  legal  effect  of  the  words  in  the 
will,  "  to  be  hers  during  her  natural  life  or  widowhood,"  taken 
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in  connection  with  the  other  portions  of  the  will.  If  the 
words  quoted,  construed  with  the  residue  of  the  will,  import 
that  Mary  Steeley  is  to  have  a  life-estate  in  the  property  de- 
vised, on  condition  that  she  remains  a  widow  during  that  time, 
the  life-estate  will  he  absolute,  and  the  condition  will  fall,  inas- 
much as  we  hare  a  statute  which  provides  that  "  A  devise  or 
bequest  to  a  wife  with  a  condition  in  restraint  of  marriage 
shall  stand,  but  the  condition  shall  be  void."  2  B.  S.  1876, 
p.  571. 

The  following  summary  of  the  law,  on  the  subject  of  con- 
ditions in  wills  in  restraint  of  marriage,  is  found  in  1  Stoiy  £q., 
11th  ed.  sec.  280. 

^'  The  general  result  of  the  modem  English  doctrine  on  this 
subject  (for  it  will  not  be  found  easy  to  reconcile  all  the  cases) 
may  be  stated  in  the  following  summary  manner.     Conditions 
annexed  to  gifts,  legacies,  and  devises,  in  restraint  of  marriage, 
are  not  void,  if  they  are  reasonable  in  themselves,  and  do  not 
directly  or  virtually  operate  as  an  undue  restraint  upon  the 
freedom  of  marriage.    If  the  condition  is  in  restraint  of  mar- 
riage generally,  then,  indeed,  as  a  condition  against  public 
policy,  and  the  due  economy  and  morality  of  domestic  life,  it 
will  be  held  utterly  void.    And  so,  if  the  ^condition  is  not  in 
restraint  of  marriage  generally,  but  still  the  prohibition  is  of  so 
rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances,  that  the 
party,  upon  whom  it  is  to  operate,  is  unreasonably  restrained  in 
the  choice  of  marriage,  it  will  fall  under  the  like  consideration. 
Thus,  where  a  legacy  was  given  to  a  daughter,  on  condition 
that  she  should  not  marry  without  consent,  or  should  not  marry 
a  man  who  was  not  seized  of  an  estate  in  f  ee-«imple  of  a  clear 
yearly  value  of  £500,  it  was  held  to  be  a  void  condition,  as 
leading  to  a  probable  prohibition  of  marriage.     [And  in  a  later 
case  it  was  held  that  a  general  condition  in  restraint  of  mar- 
riage is  good  as  to  the  testator's  widow,  but  not  good  in  respect 
to  any  other  person.]  " 

The  "later  case,"  above  alluded  to,  is  probably  that  of 
IZoyd  V.  LLoyd^  2  Sim.  N.  S.  255,  where  it  was  held  by  the 
Vice-Chancellor  that,  "according  to  the  authorities,  such  a 
condition  is  not  void  as  to  the  wife,  the  law  recognizing  in  a 
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husband  such  an  interest  in  his  wife's  widowhood  as  to  make  it 
lawful  for  him  to  restrain  her  from  making  a  second  marriage, 
by  imposing  a  condition  that  on  such  marriage  any  provision 
he  may  have  made  for  her  shall  cease.  And  with  regard  either 
to  his  wife  or  to  any  other  woman,  a  testator  may  make  a  gift 
so  long  as  she  shall  remain  single  ;  but  if  he  first  gives  a  life- 
estate  to  a  single  woman,  a  stranger  to  him,  and  then  annexes  a 
condition  that  in  case  she  marries  at  all,  it  shall  go  over,  that 
being  in  general  restraint  of  marriage,  is  not  a  good  condition." 
See  Morley  v.  H&rmoldsan,  2  Hare,  571. 

We  deem  it  unnecessary  to  determine  whether  our  statute 
has  done  any  thing  more  than  to  place  the  widow  of  the  testa- 
tor upon  a  common  level  with  other  persons,  in  respect  to  re- 
straints upon  marriage ;  in  other  words,  whether  such  reason- 
able restraints  as  would  be  upheld  in  regard  to  other  persons 
may  not  be  upheld  in  regard  to  such  widows,  imder  the  statute 
above  quoted.  The  statute  may  be  construed  to  prohibit  all 
restraints  whatever  upon  marriage,  or  only  such  general  re- 
straint as  could  not  be  imposed  upon  others. 

If  the  will  in  this  case  shall  be  regarded  as  containing  a 
condition  in  restraint  of  marriage  at  all,  the  condition  is  gen- 
eral, interdicting  marriage  altogether,  and  must  fall.  It  is 
apparent  that  the  case  turns  upon  the  question  whether  the 
words  **  or  widowhood,"  as  used  in  the  will,  in  the  sentence 
''  to  be  hers  during  her  natural  Uf  e  or  widowhood,"  taken  in 
connection  with  the  other  parts  of  the  will,  are  to  be  regarded 
as  importing  a  condition,  or  only  a  limitation.  If  they  are 
words  of  condition,  the  condition  is  void.  If  they  are  words 
of  limitation  only,  the  estate  of  Mary  Steely  terminated  at  her 
marriage. 

In  the  solution  of  the  question  involved,  sight  must  not  be 
lost  of  the  devise  over  to  the  children  of  the  testator  after  the 
death  or  marriage  of  his  widow ;  for  there  may  be  cases,  where 
there  is  a  devise  over,  in  which  words  that  would  otherwise  be 
regarded  as  words  of  condition,  will  be  regarded  as  words  of 
conditional  limitation. 

Thus  it  is  said :  ^^  If  the  condition  subsequent  be  followed 
by  a  limitation  over  to  a  third  person,  in  case  the  condition  be 
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not  fulfilled,  or  there  be  a  breach  of  it,  that  Ib  termed  a  condi- 
tional limitation."    4  Kent  Com.  126. 

Blackstone  Bays :  ^'  Yet,  though  strict  words  of  condition  be 
used  in  the  creation  of  the  estate  if  on  breach  of  the  condition 
the  estate  be  limited  over  to  a  third  person,  and  does  not  imme- 
diately revert  to  the  grantor  or  his  representative  (as  if  an 
estate  be  granted  by  A.  to  B.,  on  condition  that  within  two 
years  B.  intermarry  with  C,  and  on  failure  thereof  then  to  D. 
and  his  heirs),  this  the  law  construes  to  be  a  limitation  and  not 
a  condition :  because  if  it  were  a  condition,  then,  upon  the 
breach  thereof,  only  A.  or  his  representatives  could  avoid  the 
estate  by  entry,  and  so  D.'s  remainder  might  be  defeated  by 
their  neglecting  to  enter ;  but,  when  it  is  a  limitation,  the 
estate  of  B.  determines,  and  that  of  D.  commences,  and  he  may 
enter  on  the  lands  the  instant  that  the  failure  happens."  2  Bl. 
Com.  155. 

In  Preston  on  Estates,  pp.  49,  50,  it  is  said :  "  It  is  the 
well-known  property  of  a  condition,  to  defeat  the  estate  before 
the  completion  of  the  period  to  which  the  estate  may  continue 
under  the  limitation.  ''^  ''^  ''^  It  may  also  be  noticed,  that 
where  a  particular  estate  is  created  by  will,  and  a  qualification 
in  the  nature  of  a  condition  is  annexed  to  the  disposition  of 
that  estate,  and  another  estate  is  limited  by  the  same  will,  after 
the  estate  to  which  the  condition  is  annexed,  the  condition  is 
not  distinct  from  the  limitation ;  it  forms  part  of  the  limita> 
tion,  and  circumscribes  the  continuance  and  extent  of  that 
estate  to  which  the  qualification  is  annexed."  See,  also,  1 
Feame  Bemainders,  271. 

The  doctrine  above  stated  can  have  no  application  to  the 
present  case,  however,  unless  there  was  a  valid  devise  over  of 
the  remainder,  or  some  }>art  of  it,  after  the  termination  of  the 
estate  devised  to  Mary  Steely.  Indeed,  the  doctrine  is  ex- 
pressly limited  to  cases  of  a  conditional  devise  over.  If  there 
was  no  devise  over,  the  reason  of  the  doctrine,  as  stated  bj 
Blackstone,  utterly  fails,  for  there  is  no  one  to  be  kept  out  of 
an  estate  by  the  failure  of  the  heirs  of  the  testator  to  enter  for 
condition  broken.  And,  it  may  be  added,  if  there  was  no  de- 
vise over,  there  is  no  one  to  complain  that  the  commencement 
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of  the  estate  devised  to  him  is  postponed,  contrary  to  the  in- 
tention of  the  testator.  If  there  was  no  devise  over^  there  is 
no  reason  for  converting  what  would  otherwise  be  a  condition 
into  a  conditional  limitation.  Viewing  the  plaintiff  as  an  heir 
of  the  testator,  and  not  as  a  devisee,  there  is  no  reason  for  con- 
stming  the  words  '^  or  widowhood,"  as  used  in  the  will,  as  a 
conditional  limitation,  if  they  import  a  condition  rather. 

We  are  led,  therefore,  to  inquire  whether  there  was  any 
vaUd  devise  over  to  the  children  of  the  testator. 

It  seems  to  us  that  by  the  terms  of  the  will  they  took  just 
the  estate  which  the  law  would  have  cast  upon  them  by  de- 
scent, had  they  not  been  mentioned  in  the  will  at  aU.  If  that 
is  the  caaOj  the  devise  to  them  is  a  nullity,  and  they  must  be 
deemed  to  have  taken  by  descent  and  not  by  purchase.  If  the 
will  had  stopped  after  having  devised  the  property  to  Mary 
Steely  "to  be  hers  during  her  natural  life  or  widowhood,"  and 
bad  not  disposed  of  the  remainder  at  all,  the  children  of  the 
testator  would  have  inherited  the  reversion  equally  ;  and  this 
is  what  the  will  attempts  to  devise  to  them. 

They,  therefore,  as  before  stated,  take  by  inheritance,  the 
devise  to  them  being  void.  It  is  said  by  Chancellor  Kent,  i 
Kent  Com.  506,  that  "  A  devise  to  the  heir  at  law  is  void,  if  it 
gives  precisely  the  same  estate  that  the  heir  would  take  by  de- 
scent if  the  particular  devise  to  him  was  omitted  out  of  the 
wiQ.  The  title  by  descent  has,  in  that  case,  precedence  to  the 
title  by  devise.  The  test  of  the  rule,  says  Mr.  Crosley,  is  to 
strike  out  of  the  will  the  particular  devise  to  the  heir,  and  then, 
if  without  that  he  would  take  by  descent  exactly  the  same 
estate  which  the  devise  purports  to  give  him,  he  is  in  by  de- 
scent and  not  by  purchase.  Even  if  the  lands  be  devised  to 
the  heir  charged  with  debts,'  he  stiU  takes  by  descent ;  for  the 
charge  does  not  operate  as  an  alteration  of  the  estate." 

In  the  case  of  JS^Uis  v.  Page,  7  Cush.  161,  it  is  said,  among 
other  things :  "  It  piakes  no  difference  as  to  the  ope[ration  of 
this  role,  that  the  land  comes  to  the  heir  charged  with  payment 
of  annuities  or  legacies,  nor  that  the  testator  devises  the  land 
to  one  for  life,  remainder  to  his  heir  at  law  in  fee,  in  which 
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latter  case  the  heir  is  in,  on  the  termination  of  the  life  eatate, 
by  descent  and  not  by  purchase." 

If  the  children  of  the  testator  be  regarded  as  having  taken 
nnder  the  will,  the  remainder  became  vested  in  them  immedi- 
ately npon  the  death  of  the  testator,  though  not  to  be  enjoyed 
in  posseanon  nntil  the  termination  of  the  estate  devised  to 
Mary  Steely,  just  as  the  reversion  wonld  vest  in  them  by  de- 
scent ;  so  that,  in  this  respect,  they  took  the  same  estate  by 
descent  as  by  the  wilL  And  the  direction  in  the  will,  that  the 
land  should  not  be  divided  between  the  children  until  the 
youngest  one  should  become  of  age,  did  not  change  the  tenure 
of  the  property.  Indeed,  it  is  said  in  a  note  to  the  case  of 
Scott  V.  Scott,  1  Eden,  458,  referring  to  authorities,  that  ^'  a 
mere  alteration  as  to  the  time  of  the  heir's  coming  to  the  estate 
does  not  create  such  a  difference  in  point  of  estate  as  to  prevent 
him  from  taking  by  descent." 

If  a  testator  should  provide  in  his  will,  that  his  lands  should 
not  be  parted  among  his  children  until  the  youngest  should  be- 
come of  age,  this,  doubtless,  would  be  effectual  to  prevent  par- 
tition until  that  time  should  arise.  2  K  S.  1876,  p.  347,  sec.  10. 
Yet  it  is  clear  that  such  a  provision  would  not  make  the  chil- 
dren purchasers  rather  than  heirs.  They  would  take  the  lands 
as  heirs  and  not  as  devisees. 

But  it  is  insisted  by  counsel  for  the  appellant,  as  we  under- 
stand their  brief,  that  the  devisees  must  be  regarded  as  taking 
by  purchase,  and  not  by  descent,  because  they  are  named  in  the 
will,  and  mentioned  as  '^  children  "  and  not  as  heirs ;  and  the 
rule  in  Shelley's  Case  is  cited  as  illustrative  of  the  point. 

It  may  be  conceded  that  under  the  rule  in  Shelley's  Case,  if 
there  be  a  devise  to  A.  for  life,  with  remainder  over  in  fee  to 
his  heirs,  or  the  heirs  of  his  body,  the  fee  vests  in  A.  and  the 
heirs  take  by  descent  and  not  by  purchase.  But  if  there  be  a 
devise  to  A.  for  life,  with  remainder  over  in  fee  to  his  "  chil- 
dren," the  children  take  by  purchase,  and  not  by  descent 
Sorden  v.  Oatewood^  1  Ind.  107 ;  Doe  v.  Jackson^  5  Ind.  283  ; 
Sicdoff  V.  RedmarCs  Adrn^r^  26  Ind.  251 ;  McOray  v.  Ztgp, 
35  Ind.  116;  Andretos  v.  Spurlin^  35  Ind.  262;  NeUon  v. 
i?flW2>,  35  Ind.  474. 
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But  we  do  not  see  that  the  rule  in  Shelley's  Case  has  any 
application  to,  or  throws  any  light  upon,  the  question  here  in- 
volved. The  rule  in  Shelley's  Case,  where  it  arises  upon  a  will, 
raises  no  question  whether  there  is  a  valid  devise  over  after  the 
termination  of  the  life-estate,  but  always  goes  on  the  theory 
that  there  is  a  valid  devise  over.  Otherwise,  the  devisee  for 
life  could  not  take  the  fee,  as  he  does  where  the  property  is  de- 
vised to  him  for  life  with  remainder  in  fee  to  his  heirs.  Again, 
under  the  rule  in  Shelley's  Case,  the  heirs  of  the  devisee  for 
life  take  hy  virtue  of  the  will,  though  they  take  as  heirs  of  the 
life-tenant,  for  without  the  will  they  would  take  nothing. 

The  difference  between  a  devise  to  A.  for  life,  with  re- 
mainder in  fee  to  his  children,  and  a  devise  to  A.  for  life,  with 
remainder  in  fee  to  the  children  of  the  testator,  is  an  important 
one.  In  the  former  case  the  children  of  A.  might  take  by  pur- 
chase, but  they  would  take  nothing  without  the  will.  In  the 
latter  case  the  children  of  this  testator  might  take  the  reversion 
without  any  devise  of  it  to  them. 

Here  the  heirs  of  the  testator  take  hy  descent  from  him, 
and  not  from  one  to  whom  the  life  estate  is  devised,  with  re- 
mainder over  to  them ;  and  they  take  without  the  aid  of  any 
wilL  And  we  see  no  reason  for  holding  that,  because  the  heirs 
of  the  testator  are  described  in  the  will  as  "  children  "  instead 
of  heirs,  they  should  be  held  to  take  by  devise,  rather  than  by 
descent. 

The  real  question  is,  whether  they  take  by  descent  the  same 
estate  that  was  attempted  to  be  conferred  upon  them  by  devise, 
whether  they  are  called  children,  or  heirs,  or  however  else  they 
may  be  designated  in  the  will.  And  this  is  sustained  by 
authority.  In  the  case  of  Hurst  v.  The  Earl  of  Winchelsea, 
1  W.  BL  187,  a  case  referred  to  by  Chancellor  Kent  on  the 
sabject,  a  woman  devised  all  her  estate,  charged  with  pecuniary 
legacies,  to  her  son  Thomas  Herbert,  designating  him  by  name, 
and  not  as  heir ;  and  it  was  held,  after  two  arguments,  that  he 
took  as  heir,  and  that  the  devise  gave  him  no  estate  at  all. 

In  the  case  of  Medley  v.  Williams,  7  Gill  &  J.  61,  the  tes- 
tator, after  making  some  other  dispositions  in  his  will,  ^^  gives 
and  bequeaths,  all  the  rest  and  residue  of  his  estate,  both  real 
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and  penonal,  to  his  daughter  M.  J.  Williams,  to  her,  and  her 
heirs  forever/'  without  mentioning  her  as  his  heir.  It  was 
held  that  M.  J.  Williams  took  by  descent  and  not  by  devise. 

So,  also,  in  the  case  of  Hoatyer^s  Les9ee  v.  Gregory,  10  Yerg. 
444,  a  testator  had  bequeathed  certain  property  to  his  daughter 
by  name,  and  to  her  heirs,  not  designating  her  as  his  heir ;  and 
it  was  also  held  that  she  took  by  descent  and  not  by  purchase. 

From  these  considerations,  we  are  clear  that  the  devise  over 
to  the  children  of  the  testator  is  void,  and  that  the  case  pre- 
sented arises  between  the  heir  of  the  testator  as  such,  and  the 
devisee  Mary  Steely,  untrammelled  with  the  supposed  rights  of 
any  devise  over,  after  the  termination  of  the  estate  devised  to 
Mary  Steely,  and  freed  from  any  of  the  circumstances  that 
have  led  to  the  conversion  of  a  condition  into  a  conditional 
limitation. 

If  the  testator  has  devised  the  property  to  his  wife,  ^^  during 
her  widowhood,"  the  words  "  during  her  widowhood "  would 
have  been  words  of  limitation  and  not  of  condition,  and  would 
have  set  bounds  to  the  estate  devised,  not  cut  down  by  any  con- 
dition.    Harmon  v.  Brown,  58  Ind.  207. 

But  such  is  not  the  language  of  the  wilL  The  words  of  the 
will,  ^'  to  be  hers  during  her  natural  life  or  widowhood,"  clearly 
import  a  condition  in  restraint  of  marriage,  and  the  law  renders 
that  condition  vpid,  leaving  the  devise  for  life  valid.  The  words 
"to  be  hers  during  her  natural  life"  precede  the  conditional 
words,  and  limit  the  estate  devised  to  the  life  of  the  devisee. 
They  are  clearly  words  of  limitation,  and  they  show  an  intent 
on  iJie  part  of  the  testator  that  the  devisee  should  hold  for  life 
imless  the  term  should  be  cut  down  by  what  followed.  Then 
follows  the  words  "  or  widowhood."  These  latter  words  signify 
that  if  the  devisee  should  cease  to  be  a  widow  the  life-estate 
thus  devised  should  also  cease. 

The  word  "  condition  "  is  not  necessary  to  the  creation  of  a 
condition.  Any  words  that  convey  the  proper  meaning  will 
create  a  condition. 

The  testator,  to  be  sure,  did  not  say  "  to  be  hers  during  her 
natural  life,  on  condition  that  she  shall  continue  to  be  a  widow," 
but  he  said  what  signifies  the  same  thing. 
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A  condition  is  a  condition,  call  it  by  what  name  we  will.  It 
is  still  a  condition,  thongh  found  in  the  specious  and  delusive 
guise  of  a  limitation. 

The  faculty  of  speech,  it  may  be  assumed,  was  bestowed 
upon  man  to  enable  him  to  express,  not  to  conceal,  his  ideas. 
The  idea,  the  meaning  of  an  instrument,  is  to  be  sought  after, 
whatever  may  be  the  form  of  expression ;  and,  when  found,  it 
will  indicate  the  character  of  the  instrument.  Say  that  the  lan- 
guage of  the  will  creates,  not  a  condition,  but  a  conditional  lim- 
itation, or  a  limitation  upon  a  limitation,  or  an  alternate  limita- 
tion, or  otherwise  disguise  its  import  as  pkusibly  as  we  may, 
still  the  meaning  is  unmistakable ;  and  that  meaning  is  that  the 
devisee,  Maiy  Steely,  is  to  have  the  property  devised,  "  during 
her  natural  life,"  only  on  the  condition  subsequent,  that  she 
should  continue  to  be  a  widow.  This  subsequent  condition  is 
void,  as  before  observed,  and  the  devise  for  life  valid,  though 
the  devisee  has  since  married. 

The  view  which  we  have  taken  of  the  will,  in  construing 
the  words  ^'  or  widowhood,"  as  importing  a  condition,  rather 
than  a  conditional  limitation,  is  not  supported  by  all  the  author- 
ities ;  yet  it  is  sustained  by  authority  and,  in  our  opinion,  is  cor- 
rect on  principle.  We  wiQ  notice  some  of  the  authorities  cited 
npon  tlie  point. 

The  case  of  Marplea  v.  Bainhridge^  1  Madd.  317,  was  this : 
Thomas  Marples  bequeathed  to  his  wife,  Anne  Marples,  ^^  should 
she  survive  and  continue  unmarried,  all  his  goods,  chattels,  es- 
tate, and  effects  at  the  time  of  his  death,  to  use,  occupy,  and 
possess  the  same  during  the  term  of  her  natural  life,  and  from 
and  immediately  after  her  death,"  he  disposed  of  the  same. 
Anne  Marples,  having  survived  the  testator,  again  married,  and 
the  question  arose  whether  by  such  marriage  she  had  not  for- 
feited her  right  to  the  property  thus  devised  to  her.  The  Vice- 
Ghancellor,  after  stating  the  case,  said  :  ^^  The  cases  are  numer- 
ous on  this  subject.  When  there  is  a  bequest,  like  the  present, 
of  personal  property,  upon  a  condition  subsequent,  and  no  be- 
quest over  on  breach  of  the  condition,  the  condition  is  consid- 
ered only  in  terrorem.  It  has  been  argued,  that  this  is  not  a 
condition,  but  a  bequest  tiU  the  second  marriage ;   but  that  is 
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too  refined  a  distinction  ;  nor  will  the  court  feel  disposed  to  pnt 
snch  a  construction  on  the  will,  as  will  occasion  a  forfeiture. 
The  language  imports  a  condition,  just  ss  much  as  if  the  words 
used,  were,  ify  or  provided^  she  continued  xmmarried.  It  must 
be  considered  as  a  condition  subsequent.  The  testator's  wife, 
therefore,  is  entitled  to  this  property  during  her  Ufe,"  etc. 

The  above  case  is  probably  not  now  regarded  as  law  in  En- 
gland, for  the  reason  that  it  is  now  there  held,  as  we  have  seen, 
that  a  husband  may,  as  a  condition  to  the  boxmty  he  may  bestow 
upon  his  wife  by  his  wiU,  impose  restraint  upon  her  subsequent 
marriage.  But,  with  such  a  statute  as  ours,  the  decision  would 
be  entirely  correct ;  and  it  is  in  point  here  in  reference  to  the 
conditional  character  of  the  will. 

In  the  case  of  Binnemian  v.  Wea/oer^  8  Md.  617,  it  was  held 
that  a  devise  that  ^^my  wife  shall  keep  possession  of  all  my 
property  during  the  continuance  of  her  life,  provided  she  doth 
stay  unmarried,"  without  any  bequest  over  in  the  event  of 
marriage,  gave  the  wife  the  property  for  life,  the  condition 
in  restraint  of  marriage  being  void  as  against  the  policy  of 
the  law. 

It  may  be  observed  that  the  condition  in  the  above  case, 
though  perhaps  more  apparent,  was  no  more  real  than  that  in 
the  case  under  consideration. 

In  the  case  of  Coppage  v.  Alexander's  Heirs^  2  B.  Mon.  313, 
the  testator  left  a  will,  saying,  "  I  give  xmto  my  beloved  wife, 
Mary  Alexander,  the  half  of  my  land  I  now  own,  during  her 
widowhood  or  life^'*  etc.  The  court  said,  among  other  things  : 
'^  We  are  aware  that  it  has  been  sometimes  decided  that  a  con- 
dition  in  the  bequest  or  devise  of  a  husband,  in  restraint  of  the 
second  marriage  of  his  widow,  is,  as  in  other  cases  where  there 
is  no  devise  over,  to  be  construed  in  terrorem^  against  the  pol- 
icy of  the  law  and  void.'^  Some  authorities  are  cited,  and  the 
court  proceeds :  "  Yet  it  has  been  frequently  said,  and  we  in- 
cline to  think  upon  good  reason,  that  a  condition  that  a  widow 
shall  not  marry,  is  not  unlawful  or  void,"  etc.  After  discussing 
the  point  at  some  length,  the  court  finally  waives  it,  and  de- 
cides that  the  words  of  the  will  are  words  of  limitation  and  not 
words  of  condition,  and  that  the  estate  devised  to  the  widow 
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tenninated  at  her  subsequent  marriage.  The  case  is  not  entire- 
ly parallel  with  the  one  before  us,  for  the  words  "  during  her 
widowhood  "  precede  the  words  "  or  life." 

To  what  extent,  if  any,  the  difference  in  the  two  cases  is 
Bubstantial,  we  deem  it  unnecessary  to  inquire. 

The  counsel  for  the  appellant  have  cited  some  cases  from 
Missouri,  which  we  will  briefly  notice.  They  are  Walsh  v. 
Maikewsy  11  Mo.  131 ;  WtUiama  v.  CaiocUn^  13  Mo.  211 ;  and 
Dumey  v.  Schc^ffler,  24  Mo.  170. 

In  the  first  mentioned  of  these  cases,  one  Joseph  W.  Walsh 
had  made  a  will  devising  certain  property  to  his  wife  for-  and 
during  her  natural  life  or  widowhood.  This  language,  it  will 
be  seen,  is  almost  identical  with  that  in  the  will  under  consider- 
ation. The  testator  having  died,  and  his  widow  having  again 
married,  the  question  arose  whether  her  estate  had  not  termin- 
ated, and  the  court  held  that  it  had.  In  the  opinion,  the  court 
enter  into  a  full  discussion  of  the  question  whether  a  condition 
in  restraint  of  marriage,  annexed  to  a  devise  by  a  husband  to 
his  wife,  can  be  upheld,  and  decide  that  it  can.  Indeed,  such 
seems  to  be  the  general  current  of  the  decisions,  where  the  mat- 
ter is  not  controlled  by  statute.  It  is  upon  this  ground  that  the 
case  seems  to  have  been  mainly  decided.  But  the  court  gave  a 
construction  to  the  words  of  the  will,  holding  them  to  be  words 
of  limitation.  In  the  opinion,  it  is  said,  after  quoting  and  par- 
aphrasing the  language  of  the  wiU  :  '^  Here  then  is  a  limitation 
on  a  limitation.  The  first  clause  of  the  sentence  limits  the  es- 
tate to  the  natural  life  of  the  wife.  The  latter  clause  imposes  a 
limitation  on  the  former,  and  determines  the  estate  upon  the 
happening  of  a  contingency  which  the  testator  foresaw  might 
take  place,  to  wit :  the  remarriage  of  his  wife.  If  she  did  not 
remarry,  then  she  was  to  enjoy  a  life-estate  ;  if  she  did,  her  re- 
marriage determined  her  estate  in  the  house  and  farm.  During 
her  widowhood  she  takes  and  holds  under  the  first  clause,  the 
second  being  inoperative  ;  but,  upon  her  second  marriage,  force 
and  effect  is  imparted  to  the  latter  clause  and  her  estate  is  de- 
termined thereby." 

It  seemB  to  us,  that  the  very  statement  of  the  court  shows 
that  the  words  of  the  latter  clause  import  a  condition  rather 
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than  a  limitation.  ^^  If  she  did  not  remany,  then  she  was  to 
enjoy  a  life-estate."  What  is  this  but  saying  she  was  to  enjoy 
a  life-estate,  if,  or  npon  condition  that,  she  did  not  remarry} 
That  the  words  were  regarded  by  the  same  court  as  words  of 
condition,  will  be  noticed  hereafter,  in  this  opinion. 

In  the  next  case,  that  of  WiUicmis  v.  Gowden^  supra,  the 
.testator  had  devised  certain  real  estate  to  his  son  and  daughter, 
in  equal  moieties,  with  a  provision  that  if  the  daughter  should 
marry  or  die,  the  land  should  belong  to  the  son  exclusively. 
The  daughter  having  married,  the  question  arose  whether  the 
moiety  devised  to  her  went  over  to  the  son  or  remained  in  her ; 
and  the  court  held  that  it  remained  in  her,  the  condition  in  re- 
straint of  her  marriage  being  void. 

In  Dumey  v.  SchosffleT,  supra,  the  last  of  the  Missouri  cases, 
one  Henneger  had  made  a  will  containing  the  following  ckuse: 
"  I  give  and  bequeath  unto  my  wife  Sarah,  the  whole  of  my  es- 
tate, both  personal  and  real,  during  her  life  or  widowhood ;  but 
if  my  wife  should  again  marry,  so  soon  as  the  same  takes  place, 
my  whole  estate,  both  real  and  personal,  I  give  and  bequeath  to 
John  and  Sarah  Dumey,  a  boy  and  girl  living  with  me,  to  be 
equally  divided  among  them." 

The  widow  of  the  testator  having  remarried,  the  question 
arose  whether  her  right  in  the  property  devised  had  not  termin- 
ated.   The  opinion  of  the  court  commences  as  follows  : 

"  Walsh  V.  Mathews  and  Wife,  11  Mo.  134,  determined  here 
in  1847,  is  a  direct  authority  in  point,  and  must  control  our 
present  judgment.  That  case  is  not  shaken  by  the  subsequent 
case  of  Williams  amd  Williams  v.  Cowden,  13  Mo.  211,  from 
which  it  is  clearly  distinguishable.  The  first  is  a  condition  an- 
nexed by  a  husband  to  restrain  the  marriage  of  his  widow,  and 
the  second  by  a  father  in  restraint  of  the  marriage  of  his 
daughter.  Both  were  annexed  to  testamentary  dispositions  of 
real  property ;  and  the  first  was  allowed,  and  the  second  de- 
clared to  be  unlawful  as  being  against  public  policy ;  and  al- 
though the  point  is  settled  by  the  previous  judgment  of  tins 
court,  yet  as  the  matter  has  been  argued  somewhat  at  large,  we 
have  re-examined  the  question  and  are  entirely  satisfied  with 
the  first  decision." 
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Here  is  a  clear  and  definite  recognition  of  the  fact  that  the 
will  in  the  case  of  Wahh  v.  MatJiewa  contained  a  condition  in 
restraint  of  marriage.  The  court  then  proceed  to  re-examine  at 
length  the  validity  of  such  condition  in  respect  to  the  widow  of 
the  testator,  and  re-affirm  its  validitj. 

On  the  whole,  the  Missouri  cases  tend  strongly  to  support, 
rather  than  to  militate  against,  the  conclusion  at  which  we  have 
arrived  in  respect  to  the  conditional  character  of  the  devise  in 
question. 

The  cases  of  Heath  v.  ZewiSj  3  De  Q.,  M.  &  Q.  954,  and 
Evans  v.  Rasser,  2  Hem.  &  M.  190,  have  been  cited.  In  the 
last  mentioned  case,  a  devise  had  been  made  by  which,  as  con- 
strued by  the  court,  "  the  plaintiff  is  to  take  during  his  life  or 
until  his  second  marriage."  The  plaintiff  having  married  a 
second  time,  it  was  held  that  his  estate  terminated.  It  may  be 
observed  that  there  was  a  valid  limitation  over,  upon  the  second 
marriage  of  the  plaintiff. 

The  Vice-Chancellor  said,  among  other  things  :  "  In  Heath 
V.  Lewisj  the  gift  was  to  a  lady  for  life,  if  she  should  so  long 
continue  unmarried,  and  it  was  held  that  it  was  a  limitation  un. 
til  marriage,  and  not  a  gift  defeasible  on  subsequent  condition, 
and  so  in  all  cases  where  you  do  not  find  the  words  for  the  pre- 
cise kind  which  would  import  a  strict  condition,  you  are  able  to 
escape  the  difficulties  which  have  sometimes  been  the  occasion 
of  embarrassment.  The  whole  difficulty,  of  course,  arises 
from  the  refined  distinction  that  limitations  until  marriage 
may  be  good,  where  limitations  defeasible  on  marriage  would 
be  bad. 

^^  I  shoidd  have  taken  more  time  to  consider  my  judgment 
if  on  the  point  of  contention,  I  had  held  this  to  be  a  condition 
subsequent  defeating  the  estate.  But  I  read  it  as  a  gift  whose 
duration  depends  on  two  alternatives,  and  that  being  the  nature 
of  the  limitation,  it  is  perfectly  good,  and  in  the  event  that  has 
happened  the  plaintiff's  interest  is  determined." 

The  assumption  in  the  foregoing  extract,  that  ^'  words  of  the 
precise  kind  which  would  import  a  strict  condition  "  are  neces- 
sary to  create  a  condition,  seems  to  us  to  be  contrary  to  the 
general  current  of  authority  in  this  State  and  elsewhere.  Thus 
YoL.  I.— 15 
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in  Lindsey  y.  Zindsejfy  45  In<L  552,  561,  this  court  said,  quot- 
ing from  WilliamB  on  Executors :  '^  'No  precise  form  of  words 
is  neoessaiy  in  order  to  create  conditions  in  wills ;  but  whenever 
it  dearlj  appears  that  it  was  the  testator's  intent  to  make  a  con- 
dition, tiiat  intent  shall  be  carried  into  effect,"  and  a  number  of 
additional  authorities  are  added. 

When  the  condition  is  created  by  the  will,  the  question 
whether  it  is  valid  and  effectual  or  not  must  depend  upon  the 
law  applicable  to  the  case,  and  not  upon  the  intention  or  pa^ 
pose  of  the  testator. 

Other  authorities  are  cited  by  counsel  for  the  appellant,  in 
reference  to  the  construction  of  the  will^  which,  in  view  of  the 
length  to  which  this  opinion  has  already  extended,  we  deem  it 
unnecessary  to  notice  herein.  <  We  are  satisfied  that  the  will 
embodies  a  dear  condition  in  restraint  of  the  marriage  of  Maiy 
Steely,  though  clothed  in  the  form  of  a  limitation  upon  a  limi- 
tation or  an  alternate  limitation.  To  hold  that  the  restraint 
thus  imposed  upon  the  marriage  of  the  divisee  is  valid,  and  that, 
in  order  to  the  enjoyment  of  the  estate  devised  to  her  for  life, 
she  must  remain  a  widow,  would  be  a  palpable  evasion  of  the 
statute,  and  a  thwarting  of  the  purpose  of  the  Legislature  in  en- 
acting it. 

We  desire  to  say,  before  closing  this  opinion,  that  we  do  not 
decide  that  a  different  condusion  would  have  been  reached  had 
there  been  a  devise  over  after  the  marriage  of  Mary  Steely.  It 
will  be  time  to  dedde  such  question  when  it  shall  arise.  We 
have  found  the  case  to  be  one  where  there  was  no  valid  devise 
over,  and  have  considered  it  accordingly. 

The  demurrer  to  the  complaint  was  properly  sustained. 

The  judgment  below  is  aflirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Drake's  Appeal. 

[46  Connecticut,  9.] 

Undue  jsvljtknck, — ^Devise  to  church. 

Where  a  testator,  leaving  an  estate  of  $14,000,  with  no  family,  made  a  will  five 
days  before  his  death  and  while  suffering  from  severe  disease,  by  which,  after 
giving  two  of  his  brothers  $1,000  each,  $1,000  to  certain  other  relatives  and 
$z,ooo  to  a  friend,  he  gave  the  residue  of  his  estate  to  a  church  in  the  town 
where  he  lived;  and  it  appeared  that  the  will  was  drawn  by  H.,  who  was  a  ves- 
tryman of  the  church,  and  who  was  the  only  person  who  conversed  with  him 
on  the  subject,  and  who  was  also  made  sole  executor ;  that  three  brothers  and 
a  sister  of  the  testator  lived  within  a  few  miles  of  him  and  were  not  notified  of 
his  being  dangerously  ill  until  shortly  before  his  death  and  after  the  will  was 
executed;  that  H.  was  deeply  interested  in  the  welfare  of  the  church  and  a  lib- 
eral contributor  to  its  support ;  that  he  and  another  vestryman  were  two  of  the 
witnesses  to  the  will,  and  a  brother-in-law  of  H.  the  third  witness;  and  that  the 
will  described  certain  half  nephews  and  a  half  niece  of  the  testator  as  his  brothers 
and  sister; — ^it  was  held  that  the  circumstances  were  such  as  to  create  a  suspicion 
of  undue  influence,  which  might  be  considered  by  the  jury  without  any  direct 
proof  of  such  influence,  and  to  require  explanation  on  the  psut  of  the  persons 
propounding  the  wilL 

Whether  the  two  vestrymen  were  competent  witnesses  to  the  will:  Quare, 

Appeal  from  a  decree  of  a  Probate  Court  approving  the 
will  of  Henry  Drake,  deceased ;  taken  to  the  Superior  Oourt  in 
Hartford  coimty,and  tried  to  the  jury,  upon  the  issue  of  un- 
fioundness  of  mind  of  the  testator  and  imdue  influence  and 
fraud  practiced  upon  him,  before  Cttlyxb;  J.  The  idll  was  as 
follows : 

"  I,  Heniy  Drake,  of  Windsor,  county  of  Ebrtf ord,  Connec- 
ticut, of  sound  and  disposing  mind  and  memory,  and  mindful 
of  the  uncertainty  of  human  life,  do  make,  publish  and  declare 
the  following  as  and  for  my  last  will  and  testament : 

^  First  I  give  and  bequeath  to  my  brothers,  William  Drake 
and  Timothy  Drake,  to  each  of  them,  the  sum  of  one  thousand 
dollars,  to  be  paid  by  my  executor  from  my  estate. 

^^  Second.  I  give  and  bequeath  to  my  yoxmg  friend.  Miss 
Jenny  D.  Lavery,  also  the  sum  of  one  thousand  dollars,  to  be 
paid  as  aboye  from  my  estate. 

^  Third.  To  my  brothers  jN'athan  Drake  and  Samuel  Drake, 
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also  to  my  sister  Mrs.  Oliyer  Mills,  Mrs.  Eliza  Wells,  and  Mrs. 
Ellen  Kellogg,  to  each  one  of  them,  the  sum  of  two  hundred 
dollars. 

^^  Fourth,  To  my  friend  Mr.  Lomax,  for  his  accommodation 
and  comfort,  I  give  so  mnch  land  from  mj  lot  as  is  required  to 
make  uniform  the  line  of  Mr.  Marble's  land,  the  same  to  be  con- 
tinued to  the  street  line.  And  I  direct  my  executor  to  make 
suitable  conveyance  by  deed  to  perfect  said  title. 

"  Fifth.  AML  the  rest,  residue  and  remainder  of  my  property, 
real  and  personal,  I  give  and  bequeath  to  the  vestry  and  wardens 
of  Grace  Church,  Windsor,  and  to  them  in  office,  to  be  held  by 
them  as  trustees,  the  income  and  rents  only  to  be  used  by  them 
for  the  support  of  the  ministry  of  said  church  in  its  mission  and 
worship.  And  I  require  said  wardens  and  vestry  to  exercise 
great  <L  in  its  in^ment,  aeeking  eecurity  rather  than  large 
income  for  the  same.  Said  f imd  to  be  known  as  the  Henry 
Drake  fund  for  all  time. 

'.^I  hereby  constitute  and  appoint  my  friend  H.  Sidney 
Hayden,  of  Windsor,  executor  of  this  my  last  will  and  testa- 
ment. 

"  Witness  my  hand  and  seal,  this  10th  day  of  November, 
1874,  at  Windsor.  Henry  Drake,     [l.  s.]  " 

The  wijl  was  witnessed  by  Charles  N.  Barber,  Osbert  B. 
Loomis  and  H.  S.  Hayden. 

It  appeared  upon  the  trial  that  two  of  the  subscribing  wit- 
nesses to  the  will,  H.  Sidney  Hayden  and  Charles  N.  Barber, 
were,  at  the  time  of  the  execution  of  the  same  and  still  were, 
vestrymen  of  said  Grace  Church  of  Windsor,  and  members  of 
the  wardens  and  vestry  of  said  Grace  Church ;  also  that  Osbert 
B.  Loomis,  the  remaining  witness,  was  the  brother-in-law  of 
Hayden.  Whereupon  the  appellants  requested  the  court  to 
charge  the  jury  that  said  Hayden  and  Barber  were  interested 
in  the'  matter  of  the  will,  and  not  legally  competent  to  sub- 
scribe as  witnesses  or  attest  the  same ;  but  th'^  court  did  not 
so  charge  the  jury,  and  gave  the  jury  no  instruction  on  that 
subject. 

The  appellants  also  requested  the  court,  if  it  should  be  of 
opinion  that  said  Hayden  and  Barber  were  legally  qualified  to 
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witness  the  will,  to  charge  the  jury  that  as  they  were  yestrymen 
of  said  Grace  Church,  as  a  legatee  under  the  will,  the  situation 
and  conduct  of  the  witnesses  to  the  will  required  explanation ; 
that  their  testimony  was  subject  to  suspicion,  and  that  the  ap- 
pellees were  bound  to  show;  by  the  preponderance  of  evidence 
that  everything  connected  widi  the  instrument  was  free  from 
impropriety  and  any  unf  airniess.  But  the  court  did  not  so 
charge  the  jury. 

It  also  appeared,  upon  the  trial,  that  Hayden,  at  the  request 
of  the  testator,  drafted  the  will,  and  was  the  only  person  who 
claimed  to  have  conversed  with  the  testator,  or  to  have  had  any 
interview  with  him  about  the  same ;  that  the  will  was  drawn 
by  Hayden,  and  signed  by  the  testator  about  five  days  before 
his  death,  and  while  he  was  suffering  from  severe  disease,  in  the 
abeence  of  all  his  relatives,  although  he  had  three  brothers  and 
one  sister  living  in  the  city  of  Hartford,  next  adjoining  "Wind- 
sor ;  and  that  none  of  said  relatives  had  any  notice  that  the  de- 
ceased was  dangerously  sick  until  after  the  making  of  the  will. 
Also  that  said  Charles  N.  Barber,  who  was  an  attendant  on  the 
day  of  the  making  of  the  will,  and  before  the  same  was  exe- 
cuted, did  not  send  any  word  to  the  relatives,  saying  they  would 
not  come  if  they  were  sent  for,  although  he  had  no  reason  to 
know  that  they  would  not  come,  except  that  he  understood  there 
was  not  a  very  kind  feeling  existing  between  them  and  the  de- 
ceased. 

It  was  further  proved  that  Hayden  was  an  active  member 
of  said  Grace  Church,  and  deeply  interested  in  its  prosperity, 
and  was  in  the  habit  of  contributing  liberally  to  its  support ; 
and  that  the  testator  died  possessed  of  an  estate  valued  at  about 
fourteen  thousand  dollars. 

Upon  the  foregoing  facts,  the  appellants  requested  the  court 
to  charge  the  jury  that  the  law  raised  a  sufficient  presumption 
of  undue  influence  to  change  the  burden  of  proof,  and  cast 
upon  the  appellees  the  duty  of  showing  that  everything  con- 
nected with  the  instrument  was  free  from  unfairness  and  im- 
propriety. 

The  appellants  also  requested  the  court  to  charge  the  jury 
that,  as  fraud  and  undue  influence  are  not  ordinarily  susceptible 
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of  direct  proof,  such  undue  inflaence  might  be  inferred  from 
the  nature  of  the  transaction  alone,  and  that  the  jury  had  a 
right  to  infer  undue  influence  from  the  foregoing  facts. 

Upon  all  the  claims  of  the  appellants  as  to  undue  influence 
and  unfairness,  the  court  instructed  the  jury  that  the  burden  of 
proof  was  on  the  appellants,  that  if  they  should  find  that,  from 
any  cause  or  by  any  means,  the  testator  was  induced  to  act  con- 
trary to  his  wishes,  and  to  make  a  different  will  and  disposition 
of  his  estate  from  what  he  would  have  done  if  left  entirely  to 
his  own  discretion  and  judgment ;  that  his  free  agency  and  in- 
dependence were  overcome ;  that  by  some  dominion  or  control 
exercised  over  his  mind,  he  was  constrained  to  do  what  was 
against  his  will,  and  what  he  was  unable  to  refuse  and  too  weak 
to  resist,  then  they  should  find  the  issue  in  favor  of  the  appel- 
lants. But  moderate  and  reasonable  persuasion,  though  yielded 
to,  if  done  intelligently  and  from  a  conviction  of  duty,  would 
not  vitiate  his  will,  if  otherwise  valid. 

It  was  also  proved  that  the  persons  described  in  the  third 
clause  of  the  will  as  "  brothers  "  and  "  sister,"  were  in  fact  the 
half  nephews  and  half  niece  of  the  testator,  and  it  appeared  by 
the  testimony  of  Hayden,  that  after  the  death  of  the  testator 
and  before  the  80th  day  of  ^November,  1874,  the  date  of  the 
probate  of  the  instrument,  he  altered  the  wiU  by  changing  the 
word  "brothers"  to  "nephews,"  and  the  word  "sister"  to 
"  niece,"  and  in  that  condition  it  was  admitted  to  probate  as 
above  stated,  and  so  recorded ;  and  that  at  some  time  afterwards, 
and  before  the  trial  in  the  Superior  Court,  Hayden  altered  back 
the  will  and  the  record  thereof,  so  as  to  make  the  dauae  read 
"  brothers  and  sister." 

The  appellants  thereupon  claimed  that  the  instrument  pro- 
duced  by  the  appellees  was  not  the  same  instrument  admitted 
to  probate,  from  which  the  appeal  was  taken.  Upon  this  claim 
the  court  instructed  the  jury  that  they  must  be  satisfied  that 
the  instrument  admitted  to  probate  was  the  one  from  which 
the  appeal  was  taken ;  that  the  alteration  proved  did  not  destrojr 
its  identity,  nor  render  it  void ;  and  that  an  alteration  of  a  will 
by  a  third  person,  even  if  fraudulently  made,  would  not  inval- 
idate it. 
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The  jury  haying  Tetnmed  a  verdict  for  the  appellees,  the 
appellantB  moved  for  a  new  trial  for  error  in  the  charge  of 
the  court,  and  in  the  refusal  of  the  court  to  charge  as  re- 
quested. 

A.  P.  Hyde  and  Z.  E,  Stantoriy  in  support  of  the  motion, 

O.  O.  SiU,  opposed. 

Cabpsnteb,  J.  The  will  of  Henry  Drake  is  contested 
mainly  on  the  ground  that  it  was  obtamed  by  undue  influence. 
The  jury  sustained  the  will,  and  the  appellants  ask  for  a  new 
trial  for  a  misdirection.  The  material  facts  are  these :  The  tes- 
tator left  no  family,  his  next  of  kin  being  brothers  and  sisters, 
who  lived  but  a  few  miles  from  him.  They  were  not  informed 
of  his  dangerous  sickness,  and  knew  nothing  of  his  intention  or 
desire  to  make  a  will  until  after  it  was  made.  It  was  made  five 
days  before  his  death  and  while  he  was  ^^  sufiering  from  severe 
disease." 

H.  S.  Hayden,  Esq.,  at  the  request  of  the  testator,  wrote  the 
wilL  and  he  ^^  was  the  only  person  who  claimed  to  have  con- 
Z^  with  th,  te«.to,,  o/JLv,  bad  „,  inte^ew  ^.i  him 
about  the  same."  What  occurred  at  these  interviews,  and  what 
conversation  passed  between  them  on  the  subject  of  the  will, 
does  not  appear.  ^ 

The  testator's  estate  amoxmted  to  about  fourteen  thousand 
doUaiB,  of  which  about  ten  thousand  dollars  was  given  to  the 
wardens  and  vestry  of  Grace  Ohurch. 

Said  Hayden  was  at  the  time  a  vestryman  of  Grace  Church, 
and  was  made  sole  executor  of  the  wUL  He  was  also  ^'  an 
active  member  of  said  Grace  Ohuvch,  and  deeply  interested  in 
its  prosperity,  and  was  m  the  habit  of  contributing  UberaUy  to 
its  support."  He  and  another  vestryman  of  said  church  were 
two  of  the  witnesses  to  the  will. 

It  was  also  proved  that  the  persons  described  in  the  third 
dause  of  said  will  as  brothers  and  sister,  were  in  fact  the  half 
nephews  and  half  niece  of  the  testator.  After  the  death  of  the 
testator,  and  before  the  wiU  was  admitted  to  probate,  Hayden 
altered  it  by  erasing  the  words  ^^  brothers "  and  ^^  sister,"  and 
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inserting  in  lien  thereof  respectively  the  words  "  nephews  "  and 
^^  niece,''  and  in  that  condition  it  was  admitted  to  probate  and 
recorded.  Afterwards,  and  before  the  trial  in  the  Superior 
Court,  he  again  changed  it,  so  that  it  now  reads  as  it  was  orig- 
inally written,  and  also  changed  the  record  thereof. 

A  question  was  made  in  the  court  below  whether  the  two 
vestrymen  of  Grace  Church  were  competent  witnesses.  That 
question  and  the  kindred  one,  whether  the  statute  making  leg- 
acies to  subscribing  witnesses  void,  removes  the  disqualification, 
we  pass  by,  and  will  consider  only  the  question  of  undue  in- 
fluence. 

The  appellants  made  three  several  requests,  that  the  court 
should  charge  the  jury  on  the  subject  of  undue  influence,  as 
follows : 

That  as  the  witnesses  "  were  vestrymen  of  said  Grace  Church, 
as  legatee  under  said  will,  the  situation  and  conduct  of  the  wit- 
nesses to  said  will  required  explanation ;  that  their  testimony 
was  subject  to  suspicion,  and  that  the  appellees  were  bound  to 
show,  by  the  preponderance  of  evidence,  that  everything  con- 
nected with  the  instrument  was  free  from  impropriety  and  any 
unfairness." 

Also,  that  the  law  upon  the  facts  '^  raised  a  sufficient  pre- 
sumption of  undue  influence  to  change  the  burden  of  proof,  and 
cast  upon  the  appellees  the  duty  of  showing  that  everything 
connected  with  the  instrument  was  free  from  unfairness  and 
impropriety." 

Also,  ^^  that  as  fraud  and  undue  influence  are  not  ordinarily 
susceptible  of  direct  proof,  such  undue  influence  may  be  in- 
ferred from  the  nature  of  the  transaction  alone,  and  that  the 
*  jury  had  a  right  to  infer  undue  influence  from  the  facts  afore- 
said." 

The  court  did  not  comply  with  any  of  these  requests,  but, 
as  the  record  states,  '^  upon  all  the  claims  of  the  appellants  as  to 
undue  influence  and  unfairness,  the  court  instructed  the  jury 
that  the  burden  of  proof  was  on  the  appellants ;  that  it  they 
should  find  that,  from  any  cause  or  by  any  means,  the  testator 
was  induced  to  act  contrary  to  his  wishes,  and  to  make  a  differ- 
ent will  and  disposition  of  his  estate  from  what  he  would  have 
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done  if  left  entirely  to  his  own  discretion  and  judgment,  that 
his  free  agency  and  independence  were  overcome,  that  by  some 
dominion  or  control  exercised  over  his  mind  he  was  constrained 
to  do  what  was  against  his  will,  and  what  he  was  unable  to  re- 
fuse and  too  weak  to  resist,  then  they  should  find  in  favor  of 
the  appellants." 

We  will  not  undertake  to  say  that  it  was  the  duty  of  the 
court  to  char^  the  jiuy  precisely  a«  reqnerted  and  in  the  kn- 
gaage  of  counsel ;  nor  wiU  we  say  that  the  substance  of  every 
part  of  the  requests  should  have  been  given  to  the  jury.  Some 
things  contained  in  them,  especially  in  the  first  two,  may  be  ob- 
jectionable, or  at  least  may  be  understood  in  an  objectionable 
sense. 

From  the  charge  as  given,  we  think  that  the  jury  must  have 
received  the  impression  that  it  was  the  duty  of  the  appellants  to 
prove  aflSrmatively,  and  by  direct  ^roof ,  that  the  ^^  testator  was 
induced  to  act  contrary  to  his  wishes,  and  to  make  a  difierent 
will  and  disposition  of  his  estate  from  what  he  would  have  done 
if  left  entirely  to  his  own  discretion  and  judgment ;  that  his 
free  agency  and  independence  were  overcome;"  and  that  ^^he 
was  constrained  to  do  what  was  against  his  will,  and  what  he 
was  unable  to  refuse  and  too  weak  to  resist." 

From  the  omission  to  charge  that  imdue  influence  might  be 
inferred  from  the  nature  of  the  transaction  alone,  the  jury  prob- 
ably 8upx>06ed  that  they  had  no  right  to  infer  imdue  influence 
from  the  facts  and  circumstances  proved  and  admitted. 

The  substance  of  the  request  as  applicable  to  this  part  of  the 
case  is,  that  direct  proof  is  not  essential,  but  undue  influence 
may  be  inferred  from  circumstances,  and  that  the  jury  had  a 
right  to  infer  it  from  the  circumstances  of  this  case. 

The  first  part  of  this  last  request  is  xmexceptionable,  if  we 
regard  its  meaning  as  just  stated.  The  hmguage  employed  by 
counsel — "  may  be  inferred  from  the  nature  of  the  transaction 
alone,"  if  interpreted  strictly,  may  not  be  technically  accurate, 
for  the  ^^  nature  of  the  transaction  "  is  distinguishable  from  the 
circumstances  attending  it.  But  that  construction  is  too  narrow. 
The  language  was  evidently  used  in  a  broader  sense,  and  in- 
cluded in  its  meaning  the  attending  circumstances.    In  that 
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sense  it  was  mamf estlj  used  in  Tyler  y.  Oardinery  35  N.  T. 
594,  from  which  case  ihe  expression  was  borrowed.  It  is  ap- 
parent also  from  the  last  clause,  which  is  to  be  considered  in 
this  connection,  in  which  it  is  claimed  that  undue  influence 
may  be  inferred  ^^  from  the  facts  aforesaid,"  and  not  £pom  the 
abstract  nature  of  the  transaction.  As  thus  understood  it  was 
a  proper  request,  and  should  have  been  complied  with,  provided 
the  circumstances  are  such  as  to  render  such  a  charge  proper. 
Whenever  there  is  evidence  tending  to  prove  every  mat^ial 
point  involved  in  the  issue,  we  suppose  it  is  the  right  of  either 
party  to  have  the  jury  pass  upon  it.  If,  therefore,  the  circum- 
stances of  this  case  were  of  stlch  a  character  as  to  afford  some 
evidence  that  there  was  undue  influence,  the  appellants  had  a 
clear  and  unquestionable  right  to  have  the  jury  say  whether  it 
was  sufficient.  It  only  remains  for  us  to  inquire  whether  such 
circumstances  existed. 

A  will  written  by  a  party  beneflted  by  it  was  void  by  the 
civil  law.  At  common  law  such  a  will  is  not  void,  but  proof 
may  be  received  to  show  that  the  paper  is  in  fact  the  will  of 
the  decedent.  The  amount  of  proof  required  varies  with  the 
circumstances.  If  the  interest  is  small  in  proportion  to  the 
whole  estate,  and  the  decedent  at  the  time  of  making  the  will 
was  in  health,  and  in  the  possession  of  his  faculties  slight  proof 
will  suffice.  On  the  other  hand,  if  his  mind  is  feeble  and  the 
party  drawing  the  will  takes  a  considerable  portion  of  the  estate 
to  the  exclusion  of  the  heirs,  proof  of  the  most  conclusire  nature 
will  be  required. 

The  following  extracts  from  eminent  English  jurists  will  il- 
lustrate and  sustain  this  position : 

^^  The  presumption  also  is  strong  against  an  act  done  by  the 
agency  of  a  party  benefited ;  the  act  is  not  actually  defeated, 
afl  it  was  by  the  civil  law,  provided  the  intention  can  be  fairly 
deduced  from  other  circumstances.  Though  the  court  will 
not  presume  fraud,  it  will  require  strong  proofs  of  intention.'^ 
Sir  John  Nicholl,  in  JBiUinghurst  v.  ViokerSy  1  Phillimore, 
181 

"  The  court  is  always  extremely  jealous  of  a  circumstanoe  of 
this  nature.    By  the  Roman  law.  Qui  se  BoripsU  heredem  could 
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take  no  benefit  under  a  will.  By  the  law  of  England  this  is  not 
the  case ;  but  the  law  of  England  requires  in  all  instances  of 
the  sort  that  the  proof  should  be  clear  and  dedsive ;  the  balance 
must  not  be  left  in  equUihrio  /  the  proof  must  go  not  onljto  the 
act  of  signing,  but  to  the  knowledge  of  the  contents  of  the 
paper.  In  ordinary  cases  this  is  not  necessary ;  but  when  the 
person  who  prepares  the  instrument,  and  conducts  the  execu- 
tion of  it,  is  himself  an  interested  person,  his  conduct  must  be 
watched  as  that  of  an  interested  person ;  propriety  and  delicacy 
would  infer  that  he  should  not  conduct  the  transaction.''  Pa/rke 
V.  OUat,  2  Phillimore,  823.  The  same  doctrine  is  found  in 
Ingra/m  y.  Wyatt^  1  Hagg.  384. 

A  few  years  later  Sir  Herbert  Jenner,  in  Barry  v.  BuUmy 
1  Curteis,  614,  said,  ^^  that  where  a  paper  has  been  drawn  up 
by  a  person  for  his  own  benefit,  or  where  he  takes  a  consider^ 
able  benefit  under  it,  the  presumption  lies  strongly  against  the 
act,  and  it  requires  to  be  proved  by  satisfactory  evidence  de- 
hors the  instmibent,  that  it  was  the  free  and  voluntary  act  of  a 
capable  testator,  and  executed  with  a  full  knowledge  of  its  con-^ 
tents  and  effect.  This  presumption  is  still  stronger  where  an 
only  son  is  excluded,  and  requires  to  be  removed  by  clear  evi- 
dence of  rational  motives  in  the  deceased  to  make  such  a  dis- 
position." 

From  this  decision  an  appeal  was  taken  to  the  J^rivy  Coun- 
cil, and  the  sentence  of  the  Prerogative  Court  was  aflirmed. 
Kr.  Banm  Parke  stated  the  rule  as  follows :  '^  That  if  a  party 
writes  or  prepares  a  will  imder  which  he  takes  a  benefit,  that  is 
a  drcumstance  which  ought  generally  to  excite  the  suspicion  of 
the  court,  and  calls  upon  it  to  be  vigilant  and  jealous  in  exam- 
ining the  evidence  in  support  of  the  instrument,  in  favor  of 
whidi  it  ought  not  to  pronounce  unless  the  suspicion  is  re- 
moved, and  it  is  judicially  satisfied  that  the  paper  pro- 
pounded does  express  the  true  will  of  the  deceased.  1  Curteis, 
887. 

The  same  rule  has  been  adopted  in  the  State  of  Georgia. 
Bead  V.  Ma/Miy  6  Geo.  456 ;  SugJiea  v.  Meredith^  24  Geo.  325 ; 
Simpler  v.  Zordj  28  Q^o.  62.  Also  in  New  York.  Zee  v.  IHUj 
11  Abbott's  Practice  R  218 ;  Zeaoroft  v.  Simmons,  3  Bradf.  35 ; 
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In  re  Wdch^  6  Bradf.  244;  Langton's  Will,  1  Tucker's  Sur. 
Eeports,  301 ;  Tyler  v.  Gardiner,  85  K  T.  594;  DdafM  v. 
Pariek,  25  X.  T.  35. 

Had  Mr.  Ha jden  himself  been  the  legatee,  instead  of  the 
church,  this  principle  would  dearly  apply.  Perhaps  no  dedflr 
ion  can  be  found  which  carries  the  doctrine  so  far  as  to  apply 
it  to  a  case  like  this.  There  are  those,  howeyer,  which  are 
nearly  analogous.  In  Tamkins  v.  Tomkins,  1  BaiL  96,  a  mere 
interest  ba  a  guardian  was  considered  sufScient  to  require  the 
application  of  the  rule.  ^^  The  rector  of  a  church  which  is  a 
residuary  legatee  in  a  will,  who  has  the  nomination  to  two 
scholarships  created  by  it  in  a  theological  seminary,  who  pro- 
cured the  will  to  be  drawn,  was  named  therein  as  sole  executor 
thereof,  and  superintended  its  execution,  is  a  perscm  so  bene- 
fited by  it  as  to  require  an  iuTcstigation  as  to  its  spontaneous 
character.  The  degree  of  .that  interest  is  immaterial,  except 
perhaps  as  to  the  weight  of  evidence  required  to  prove  voli- 
tion." In  re  Welch,  5  Bradf.  238.  In  LangtovCe  Case,  evpra^ 
the  testator  was  a  man  of  weak  mind.  A  church  was  the  chief 
legatee.  The  only  persons  cognizant  of  the  drawing  of  the 
wiU  were  the  clergymen  and  their  counsel,  and  the  will  was 
prepared  without  openness  or  publicity.  The  principle  was 
applied. 

But  we  do  not  intend  to  hold  that  the  interest  of  Mr.  Hay- 
den  is  such  an  interest  as  is  contemplated  by  the  authorities 
cited  above.  We  leave  that  an  open  question.  Nevertheless, 
that  he  was  benefited  in  a  certain  sense,  and  wba  to  a  consider- 
able extent  interested  in  behalf  of  this  will,  is  obvious.  That 
such  benefit  and  interest  were  circumstances  to  be  considered 
and  weighed  by  the  jury  ought  not  to  be  doubted;  More  than 
two-thirds  of  the  whole  estate,  amounting  to  about  ten  thousand 
dollars,  was  given  to  the  church.  Mr.  Hayden  was  a  vestry- 
man, and  as  such  had  a  voice  in  the  management  of  the  fund 
thereby  created.  As  a  member  of  the  church  he  was  "deeply 
interested  in  its  prosperity,  and  was  in  the  habit  of  contributing 
liberally  to  its  support."  The  income  of  the  proposed  fund 
would  take  the  place  in  part  of  his  own  contributions.  As  a 
member  of  the  church  he  was  less  liable  to  taxation,  and  the 
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necessity  for  his  Yoluntary  contributions  was  materially  dimin- 
ished. To  this  pecmiiary  interest  may  be  added  his  interest  in, 
and  natural  desire  for,  the  material  welfare  of  the  church  with 
which  he  was  connected. 

The  fact  that  he  took  an  unusual  interest  in  the  establish- 
ment of  this  will  is  apparent  from  the  circumstance  that,  when 
he  discovered  that  some  of  the  testator's  relatives  were  incor- 
rectly described,  he  changed  the  wiU  in  that  respect,  and  after 
it  had  been  proved  and  recorded  as  altered,  he  changed  it  back 
and  changed  the  record  to  correspond. 

The  deceased  was  an  unmarried  man.  His  brothers  and 
fiister  were  the  natural  objects  of  his  bounty.  They  lived  but 
a  few  miles  from  him,  but  were  not  notified  of  his  sickness,  and 
were  not  present  at  the  making  of  the  will,  and  received  by  it 
but  a  small  portion  of  his  estate. 

The  will  was  executed  when  he  was  near  his  end,  and  while 
he  was  ^^  suffering  from  severe  disease."  That  his  mind  may 
have  been  seriously  affected,  so  that  he  was  not  able  to  compre- 
hend the  scope  and  effect  of  the  instrument  he  signed,  is  ob- 
vious from  the  circumstance  that  his  half  nephews  and  half 
niece  were  described  therein  as  brothers  and  sister.  If  he  was 
nnable  to  comprehend  the  relationship  existing  between  himself 
and  these  legatees,  or,  if  comprehending  it,  he  paid  so  little  at- 
tention to  the  terms  of  the  will  as  not  to  notice  such  a  glaring 
misdescription,  it  affords,  unexplained,  strong  evidence  that  his 
mind  was  very  much  enfeebled,  and  in  a  condition  to  be  easily 
influenced. 

All  these  circumstances  are  susceptible  of  explanation,  if 
the  facts  wiU  warrant  it,  so  as  to  break  or  destroy  their  force  as 
evidence  against  the  validity  of  the  will.  Mr.  Hayden,  the  only 
penon  who  knows  all  about  the  origin  of  this  will,  could  have 
stated  all  the  circumstances  to  the  jury.  The  reason,  if  any 
existed,  why  the  relatives  were  not  notified,  and  why  they  were 
practically  disinherited,  could  have  been  shown.  If  the  testa- 
tor, by  reason  of  being  a  communicant  of  Grace  Church,  or  for 
other  cause,  had  manifested  an  interest  in  its  welfare,  and  his 
course  of  life  had  been  such  as  to  lead  to  a  reasonable  expecta- 
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tion  that  it  would  receive  a  large  portion  of  his  estate,  that  could 
have  been  shown. 

The  motion  fails  to  disclose  any  explanation  of  these  cir- 
cnmstances.  If  none  was  in  fact  given,  that  of  itself  adds  ma- 
terially to  their  weight.  If,  nnder  these  circnmstances,  the  jury 
had  pronounced  against  the  will,  the  evidence  would  have  sus- 
tained the  verdict.  We  think,  therefore,  that  the  appellants 
were  entitled  to  the  instruction  asked  for,  that  undue  influence 
might  be  proved  by  circumstantial  evidence.  That  not  having 
been  given,  they  are  entitled  to  a  new  trial. 

In  this  opinion  Pabk,  C.  J.,  and  Oranoer,  J.,  concurred ; 
Pardee  and  Hovet,  JJ.,  dissented. 


See,  as  to  undue  influence,  Wainwright's  Appeal,  p.  43,  ante,  and  Green- 
wood V.  Cline,  iftfra. 


Luther  Brown  et  al.  vs.  James  H.  Riogin  et  al. 

[94  niinois,  660.] 

Tbbt  of  mental  OAPAonr. — ^Weight  of  evcdenos. — ^Repubu- 

OATION  BY  CODICILS. 

Ability  to  tnmsact  ordinary  business  and  to  act  rationally  in  the  ordinary  affairs 
of  life  constitutes  testamentary  capacity. 

It  is  not  necessary  to  sustain  a  will  and  codicils  that  the  testatrix  was  of  a  dis- 
posing mind  when  she  performed  such  testamentary  act  If  she  was  competent 
at  the  time  of  executing  any  one  codicil,  the  will  was  thereby  republished,  and 
prior  acts  were  validated. 

It  is  error  to  instruct  a  jury  that  the  testimony  of  nurses  and  attendants  b  enti- 
tled to  more  weight  than  that  of  ^bscribing  witnesses. 

Proof  of  periodical  epileptic  attacks,  attended  with  convulsions,  loss  of  conscious- 
ness, and  the  usual  sequences  of  such  attacks,  or  proof  of  temporary  pneumonia 
supervening  such  an  attack,  with  fever  and  delirium,  is  not  such  proof  of  in> 
sanity  as  to  entitle  a  party  to  an  instruction  based  on  its  continuance. 

On  a  bill  to  contest  a  will,  the  legatees  and  devisees  are  necessary  parties. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

Bill  in  chancery  to  contest  the  will  and  codicils  of  Elizabeth 
M.  Biggin,  deceased. 

Several  legatees  were  made  defendants,  but  process  was  not 
served  on  some,  and  as  to  others  no  rale  to  answer  was  taken, 
nor  was  any  answer  filed  or  default  taken. 

In  April  Term,  1877,  an  issue  as  to  the  validity  of  the  will 
aad  codicils  was  made,  and  the  jury  found  against  their 
validity. 

A  motion  for  a  new  trial  was  made  and  oyerruled.  A  de- 
cree was  entered  on  the  verdict,  and,  by  consent,  an  appeal  was 
taken  to  the  Central  Grand  Division. 

The  seventh  instruction  referred  to  in  the  opinion  ib  to  the 
effect  that  when  insanity  or  lunacy  is  once  established  to  have 
existed,  the  presumption  of  its  continuance  arises  until  rebutted 
by  proof,  the  burden  of  which  lies  on  the  party  alleging  a  res- 
toration or  lucid  interval,  and  that  if  the  jury  believe,  from  the 
evidence,  that  the  papers  in  question  were  executed  after  insan- 
ity has  been  proved,  then  it  is  incumbent  on  the  parties  insist- 
ing on  the  validity  of  the  will  to  show,  to  the  satisfaction  of  the 
jury,  that  the  testatrix  was  sane  at  the  time  of  making  of  said 
wiU  and  codicils  respectively. 

O,  dk  O.  A,  Kcemer  and  Jehu  Bakery  for  the  appellants. 

Gillespie  dh  Happy  and  James  M.  DiUj  for  the  appellees. 

Mr.  Justice  Diokey  delivered  the  opinion  of  the  court. 
Testatrix  died  in  July,  1875,  being  about  sixty-nine  years  of. 
age,  and  a  widow,  leaving  as  her  heirs  at  law  the  insane  son  in 
whofle  behalf  the  bill  is  filed,  then  in  an  asylum,  and  a  grand- 
son, who  is  made  defendant,  but  against  whom  no  decree  has 
been  taken. 

It  appears,  from  the  evidence,  that  the  deceased  was  an  in- 
telligent and  cultivated  woman,  in  apparent  good  health,  being 
strong  and  robust,  though  of  nervous  temperament,  with  some 
tendency,  as  one  of  the  witnesses  says,  to  congestion  of  the 
bndn ;  but  she  is  generally  spoken  of  as  a  woman  of  gifted  and 
brilliant  mind,  and  in  vigorous  physical  condition  previous  to 
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the  14th  of  NoTember,  1868.  On  that  day,  at  the  age  of  sixty- 
two,  she  was  attacked,  while  at  her  domestic  labors,  with  a 
severe  epileptic  fit — as  one  of  the  witnesses,  a  physician,  thinks, 
with  an  apoplectic  complication,  involving  a  brain  lesion.  Bnt, 
from  the  whole  testimony,  there  does  not  appear  to  have  been 
any  paralysis  or  other  exhibit  of  serious  apoplectic  complication. 
Wbile  the  fit  lasted  she  was  nnconscions,  but  during  the  night 
her  consciousness  was  restored,  and  on  the  following  day  she  was 
able  to  give  an  intelligible  account  of  her  disease^  and  of  the 
manner  in  which  she  was  tftken. 

An  attack  of  pneumonia  supervened  the  epileptic  convul- 
sions, superinduced,  as  was  supposed,  by  the  application  of  ice 
to  the  head ;  and  this  attack  was  accompanied  with  high  fever 
with  occasional  delirium,  during  which  she  would  be  unconscious 
or  incapable  of  rational  conceptions ;  and  her  condition  was  that 
of  a  person  in  extreme  illness,  though  the  witnesses  immediately 
about  her  person,  summoned  on  both  sides,  concur  in  saying 
that  while  occasionally  out  of  her  mind,  at  other  times  she  was 
rational  and  intelligent,  the  mental  condition  being  plainly  the 
usual  condition  of  delirium  attendant  on  high  fever.  But  no 
witness,  either  expert  or  other,  fixes  her  condition  as  one  of  set- 
tled loss  of  reason  at  or  near  that  period. 

On  the  23d  of  November,  1868,  she  made  the  wilL  It 
seems  to  have  been  prepared  by  AUyn,  one  of  the  executors 
named,  who  was  a  neighbor  and  friend.  On  its  being  brought 
to  her,  she  sat  up  in  bed  and  stated  that  it  was  her  last  will  and 
testament,  and  signed  it  in  the  presence  of  the  attesting  wit- 
nesses, one  of  whom  testified,  and  the  other  had  died  before  the 
testatrix. 

The  witness  testifies,  that  at  that  time  ^'  she  was  perfectly  in 
her  mind,  and  knew  just  what  she  was  doing — ^that  she  answered 
questions  with  perfect  intelligence,"  and  there  is  no  sufficient 
testimony  to  shake  this  statement.  All  the  testimony  (except 
some  not  very  satisfactory  opinions  of  persons  not  experts)  may 
well  be  true,  and  yet  this  account  of  this  intelligent  condition 
of  the  testatrix,  at  the  time  of  the  execution  of  the  will,  remain 
unshaken. 

On  the  9th  of  December,  1868,  she  made  the  first  codicil. 
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which  was  attested  by  the  witness  above  mentioned,  who  had 
attested  the  will,  and  who  testified  at  the  trial.  It  was  also  at- 
tested by  the  husband  of  this  witness  and  by  another.  These 
three  witnesses  concur  that  at  that  time,  to  use  their  language, 
she  was  sane  and  knew  what  she  was  doing.  One  of  the 
witnesses  says  she  talked  cheerfully,  and  they  had  quite  an 
exchange  of  language  before  testatrix  signed  the  codicil,  and 
she  understood  herself  as  correctly  as  any  person  could.  An- 
other of  the  witnesses  says  she  was  lying  on  the  bed  and  told 
him  it  was  no  house  contract  (he  was  a  house  builder  and  they 
had  previous  contracts).  At  her  request  these  two  witnesses 
then  signed,  as  attesting  witnesses,  the  will  which  she  then  re- 
published. 

No  witness  is  introduced  by  the  contestants  to  contradict 
her  then  condition  as  testified  to.  The  most  that  can  be  said  of 
the  assailing  testimony  is,  that  the  testatrix  about  this  time  was 
ill — sometimes  better,  sometimes  worse — ^rational  sometimes  for 
moments  or  hours,  then  fiighty — and  when  affected  by  the  epi- 
leptic spasms,  unconscious— and  when  under  suffering  from 
fever,  delirious.  But  inasmuch  as  it  is  positively  proved  by 
several  witnesses  that,  at  the  particular  time  of  executing  the 
will  and  republishing  it  by  the  codicil,  she  was  neither  uncon- 
scious nor  delirious,  but  both  conscious  and  rational,  this  testi- 
mony should  prevail,  for  thereby  all  the  testimony  may  be 
harmonized. 

On  the  19th  of  October,  1870,  she  made  a  second  codicil, 
which  was  attested  by  two  yet  other  subscribing  witnesses.  One 
of  them  says  she  was  sitting  up  in  the  parlor  at  the  time — ^in 
the  forenoon ;  that  she  said  to  him, ''  this  codicil  contains  my 
wishes,"  and  she  wished  him  to  sign  it  as  a  witness.  This  wit- 
ness testifies  to  her  sanity  at  that  time;  and  he  further  testifies 
that  she  was  perfectly  sensible  at  all  times  when  he  saw  her,  ex- 
cept on  one  occasion,  which  he  described.  The  other  witness 
to  this  codicil  is  equally  clear  on  the  question  of  her  capacity  at 
that  time.  And  we  look  in  vain  in  the  testimony  of  the  con- 
testants for  any  contradiction  of  these  positive  statements,  which 
reach  to  the  very  heart  of  this  controversy. 

The  last  codidl  is  made  August  11, 1873,  and  this  is  attested 
Vol.  L— 16 
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by  Btill  two  other  gabecribing  witnesfles,  and  both  of  these  con- 
cur in  strong,  podtive  statements.  At  that  time  Mrs.  Kiggin 
was  sitting  np,  and  said  she  was  ghd  to  settle  the  business  and 
get  it  off  her  mind.  One  of  the  witnesses  inquired  if  she  xmder- 
stood  what  she  was  doing,  and  she  said  she  did ;  that  she  ad- 
vanced or  paid  to  the  church  the  legacy  intended  for  it,  and 
wanted  to  cancel  it.  One  of  these  witnesses  says  she  was  not 
then  in  as  good  condition  as  before,  but  that  she  understood  the 
business  she  was  engaged  in.  He  was  a  physician ;  had  known 
her  for  forty  years ;  had  seen  her  a  number  of .  times  when,  by 
reason  of  the  epileptic  attacks,  she  was  incompetent,  but  at  other 
times  she  was  rational,  and  at  this  time  was  capable  of  under- 
standing what  she  did — and  this  is  the  usual  fluctuating  condi- 
tion of  persons  afSicted  with  epflepsy. 

The  testimony  of  the  subscribing  witnesses  is  corroborated 
by  that  of  other  witnesses,  who  knew  deceased  more  or  less  in- 
timately, and  saw  her  more  or  less  frequently,  between  Novem- 
ber, 1868,  and  her  death  in  1875.  SoiQe  of  them  testify  to 
business  transactions  in  which  she  showed  memory,  and  discern- 
ment, and  capability,  and  others  to  social  occupations  in  which 
she  manifested  intelligence.  On  the  other  hand,  there  is  a  di- 
versity of  opinion,  and  the  witnesses  for  the  contestants  more 
or  less  strongly  speak  of  the  impairment  of  her  condition, 
mental  and  physical,  from  the  first  attack  until  shortly  before 
her  death,  and  when,  as  they  say,  she  was  reduced  to  idiocy ; 
but  none  of  them  speak  to  any  permanent  or  settled  condi- 
tion ;  all  of  them  recognize  periods  of  improvement,  and  none 
of  them  contradict  the  express  condition  at  the  execution  of 
the  testamentary  papers,  as  sworn  to  by  the  subscribing  wit- 
nesses. 

We  see  no  reason  to  suspect  the  fairness  of  these  witnesses ; 
no  improper  influence  is  alleged ;  they  have  no  relations  which 
necessarily  attach  suspicion  to  them ;  their  selection  as  attesting* 
witnesses,  because  of  their  relations  with  the  deceased,  their  in- 
telligence and  their  respectability,  was  natural  and  proper.  It 
is  a  powerful  circumstance,  in  this  connection,  that,  although 
she  lived  seven  years  after  making  the  will,  and  nearly  two  after 
the  last  codicD,  and  although  she  had  undoubted  periods  of  free- 
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dom  from  attack,  she  never  expressed  any  dissatisfaction  with 
what  she  had  done.  On  the  whole,  the  weight  of  evidence 
seems  strongly  to  preponderate  against  the  finding. 

Where  the  proof  shows  facts  evincing  sufficient  capacity  in 
a  testator  to  transact  his  ordinary  business  about  the  time  of 
making  a  will,  the  opinions  of  witnesses  as  to  a  want  of  capacity 
are  entitled  to  but  little  weight  on  the  question.  Carpenter  v. 
CdlA)ert,  83  111.  62. 

It  would  seem,  from  all  the  evidence,  that,  at  the  various 
periods  of  making  the  will  and  codicils,  the  testatrix  was  capable 
of  ordinary  business,  and  of  acting  rationally  in  the  ordinary 
affairs  of  life ;  and  this  is  sufficient  to  enable  her  to  make  a 
valid  will.  Rutherford  v.  Morris^  77  HI.  397 ;  Meeker  et  al.  v. 
Meeker,  76  Id.  266. 

Where  the  verdict  of  a  jury  seems  against  the  weight  of  the 

evidence,  it  becomes  our  duty  to  scrutinize  the  rulings  of  law, 

*  and  the  judgment  in  such  case  wUl  be  reversed  for  errors,  if  any, 

fomid  in  the  instructions  calculated  to  mislead  the  jury  as  to  the 

questions  of  fact  involved. 

The  first  instruction  requires  the  jury  to  find  the  decedent 
capable  at  the  several  times  when  the  instruments  were  exe- 
cuted. This  was  calculated  to  mislead.  It  the  jury  were  satis- 
fied of  her  capability  at  any  one  time,  it  should  have  validated 
the  act  then  done,  and  the  preceding  acts  by  that  means  repub- 
lished. 

The  question  of  capacity  involves  the  simple  inquiry, 
whether  the  testatrix  was  or  was  not,  at  the  time  in  question, 
able  to  understand  and  reasonably  to  transact  the  ordinary  busi- 
ness of  life.  Was  she  able  to  buy  and  sell,  and  collect  accounts  ? 
Did  she  understand  the  business  in  which  she  was  engaged  ? 
Too  much  stress  was  laid  on  a  comparison  between  her  then  and 
former  business  habits.  Notwithstanding  the  change  she  might 
have  undergone,  she  may  still  have  had  the  capacity  to  make  a 
will.  The  failure  to  transact  business  may  be  the  result  of 
physical  ailment,  not  affecting  the  mind  at  all.  After  such 
comparison  had  been  called  to  the  attention  of  the  jury,  in  the 
first  instruction,  ajs  furnishing  a  circumstance  for  the  jury  to 
take  into  consideration,  sufficient  consideration  was  given  to  it. 
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Its  introduction  more  prominently  in  the  second  instruction  waB 
.  calculated  to  mislead. 

The  fifth  instruction,  in  substance,  assigns  more  weight  to 
the  testimony  of  nurses  and  attendants  than  to  the  opinions  of 
the  subscribing  witnesses,  which  is  erroneous.  The  jury,  and 
not  the  court,  must  judge  of  the  weight  to  be  given  to  eadi  part 
of  the  proofs.  It  also  assumes  that  the  witnesses  spoken  of  as 
nurses  and  attendants  testified  as  to  the  condition  of  deceased 
at  the  times  of  the  execution  of  the  will  and  codicils,  when  there 
is  no  such  evidence. 

The  seventh  instruction  was  inappropriate.  The  proof  of 
periodical  epileptic  attacks,  attended  with  convulsions,  loss  of 
consciousness,  and  the  usual  sequences  of  such  attacks,  or  proof 
of  temporary  pneumonia  sapervening  such  an  attack,  with  fever 
and  delirium,  is  not  such  proof  of  insanity  or  lunacy  as  creates 
the  presumption  referred  to  in  this  instruction.  The  eighth  in- 
struction assumes  that  insanity  had  been  proved,  and  is  for  that , 
reason  erroneous.  It  is  not  difficult  to  see  how  the  jury  were 
mistaken. 

We  think  the  legatees  ought  to  have  been  made  parties  to 
this  proceeding.  The  statute  contemplates  not  merely  the  trial 
of  the  issue  of  law  deviaavU  vd  noTij  but  also  a  settlement  of 
this  issue  in  such  form  as  to  bind  all  interested,  and  to  settle 
the  respective  interests.  There  would  be  no  object  for  the  in- 
stitution of  this  proceeding  in  chanceiy  if  such  was  not  the  in- 
tention. 

After  the  probate  of  the  will  in  the  County  Court,  it  is  al- 
lowed to  any  person  interested,  within  three  years,  by  his  or  her 
bill  in  chancery,  to  contest  its  validity,  and,  upon  the  issue  made 
up,  it  shall  be  tried  by  a  jury  according  to  the  practice  of  the 
Courts  of  Chancery  in  similar  cases.  Kev.  Stat.  1845,  p.  537, 
sec.  6. 

It  is  a  rule  in  equity,  that  all  persons  who  have  any  substan- 
tial legal  or  beneficial  interest  in  the  subject-matter  in  litigation, 
and  who  will  be  materially  affected  by  the  decree,  must  be  made 
parties.  Atkins  v.  BUlmgSy  72  111.  597 ;  Moore  v.  Munn,  69 
Id,  591.  And  there  is  no  reafion  for  relaxing  this  rule  in  pro- 
ceedings Uke  the  present,  especially  as  such  proceeding  is  neces- 


KINGSBURY  v.  WHTTAKER.  245 

saiy  within  the  time  limited  to  avoid  the  binding  and  conclnsive 
effect  of  the  probate.  If  the  contesting  party  should  not  be  re- 
qmred  to  bring  in  all  parties  in  interest,  we  shonid  have  the 
necessity  for  repeated  bills,  as  each  party  in  interest  might  desire 
to  avoid  the  bar  of  the  statute,  and  devise  similar  issues  and  trials 
to  settle  the  one  question.  It  is  the  better,  and  we  think  the 
necessary,  practice  that  all  parties  in  interest  should  be  before 
the  court. 

This  being  so,  the  case  falls  within  the  other  rule,  that  it  is 
the  duty  of  complainant  to  see  that  he  has  before  the  court  all 
necessary  parties ;  and  where  he  takes  a  decree  without  making 
the  necessary  parties  defendant,  where  they  are  disclosed  to  him, 
the  decree  will  be  reversed.  Hopkins  v.  Roseda/re  Lead  Co.  Y2 
III  373. 

The  decree  wiU  be  reversed  and  the  cause  remanded. 
Decree  reversed. 


See,  as  to  tests  of  mental  capacity,  Key  v.  HoUoway,  and  Young  v.  Bi- 
denbagh,  ittfiu. 


S.  S.  B.  Kingsbury  et  al. 

vs. 
J.  S.  Whttakeb,  Exeoutor,  et  al. 

[82  Loaidaaa  Annual,  1066.] 
TSKPOBAKY  INSAKmr. — ^WlLL  MASS  m  LUCTO  INTEBVAL. 

Partial  insanity  does  not  destroy  the  power  of  making  a  will  if  the  testamentary 
action  was  unconnected  with  the  particular  derangement  of  the  faculties. 

Where  a  wiU  is  established  to  have  been  made  by  the  testator  himself,  and  when 
its  provisions  are  sage  and  judicious,  a  presumption  arises,  even  in  the  case  of  a 
person  habitually  insane,  that  it  was  made  during  the  existence  of  a  lucid  in* 
tenral,  and  the  burden  of  proving  insanity  rests  on  those  attacking  its  validity. 
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Appeal  from  the  Second  District  Courty  parish  of  Orleans. 
Merridc^  Sace  dk  Fot^r^  for  pbdntifis  and  appelleefi. 
J.  S.  dk  J.  T.  Whitak^j  for  defendants  and  appellants. 

The  opinion  of  the  Court  was  delivered  by  Poche,  J. 
This  is  a  contest  over  the  will  of  6.  M.  Bowditch,  a  resi- 
dent of  this  citj,  who  died  in  Sherbom,  Mass.,  on  the  Ist  of 
Angost)  1877,  and  whose  snocession  was  opened  and  is  now 
pending  in  the  Second  District  Court  of  the  parish  of  Or- 
leans. The  plaintiflFJR,  widow  Sarah  Kingsbnry,  a  sister,  Gran- 
ville Bowditch,  a  brother,  William  B.  H.  Dowse,  a  nephew, 
and  Deborah  P.  Dowse,  a  niece,  of  the  deceased,  seek  to  have 
said  will  annulled  on  the  ground  of  the  insanity  of  the  testator 
at  the  date  of  the  will,  and  for  several  years  before. 

Defendants  filed  a  general  denial,  and  specially  deny  that  at 
the  date  of  said  will  the  testator  was  of  unsound  mind,  or,  in 
any  way,  incapacitated  from  making  a  wilL 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiflFs, 
ATiTiiilliTig  the  will  and  rescinding  all  orders  for  the  probate  and 
execution  of  the  same,  and  defendants  have  appealed. 

The  will  was  made  in  this  city,  under  the  holographic  form, 
and  is  in  the  following  words : 

"  New  Orleajis,  June  24th,  1876. 

^^  Knowing  the  uncertainty  of  human  life,  I,  Oalen  Melvin 
Bowditch,  make  this  my  last  will  and  testament.  Having 
never  been  married,  and  having  no  children,  I  give  and  be- 
queath all  my  property,  real,  personal,  and  whatever  I  may  die 
possessed  of,  to  my  sister  Mary  Ann  Bowditch,  now  married  to 
Samuel  Fiske,  in  the  town  of  Sherbom,  Massachusetts. 

"  I  appoint  John  S.  Whitaker  executor  of  this  my  last  wiU, 
with  seizin  of  my  estate.  *  G.  M.  BownrrcH." 

The  case  has  been  very  warmly  and  ably  contested;  the 
evidence  is  very  voluminous,  and  somewhat  conflicting,  but 
after  a  careful  perusal  and  comparison  of  all  the  testimony, 
aided  by  the  able  briefs  of  coimsel  in  the  case,  we  are  oom- 
pelled  to  disagree  with  our  learned  brother  of  the  District 


KIKGSBUBY  v.  WHTTAKER.  247 

Court,  in  his  condusion,  that  G.  M.  Bowditch  was  of  nnsotmd 
mind  and  nnder  mental  incapacity  to  make  a  valid  will  on  the 
24th  of  June,  1876.  Sanity,  or  soundness  of  mind,  being  the 
natural  condition  of  man,  insanity  is  never  to  be  presumed,  but 
most  be  affirmatively  and  contradictorily  established.  This 
role,  which  is  founded  on  reason  and  common  sense,  is  sanc- 
tioned by  the  jurisprudence  of  England,  France  and  of  our 
own  country,  and  has  been  consecrated  by  the  most  distin- 
guished autliors  on  this  subject.  This  wholesome  rule  has  a 
peculiar  application  in  a  case  like  this,  when  the  will,  written 
by  the  testator  himself,  presents  a  series  of  wise  and  judicious 
dispositioiis,  contains  no  contradictions,  no  extravagance,  not  a 
sentence,  not  a  word  indicating  that  it  was  the  ofEspring  of  a 
"  mind  diseased,"  and  it  throws  upon  the  heirs  attacking  the 
will  the  burden  of  proof  of  the  xmsoundness  of  mind  of  the 
testator  at  the  date  of  the  testament.  21  La.  An.  60.  This  task 
was  undertaken  by  the  plaintiffs,  and,  in  our  opinion,  they  have 
failed.  After  a  close  inspection  of  the  record,  which  contains 
nine  hundred  and  two  pages,  we  have  gathered  the  following 
facts  which  bear  upon  this  controversy  : 

Oalen  Melvin  Bowditch,  a  native  of  Massachusetts,  moved 
U)  and  settled  in  Louisiana  in  the  year  1830. 

By  reason  of  his  early  experience  in  marine  affairs,  he  was 
soon  employed  in  the  service  of  the  United  States  Customs,  as 
Boarding  Inspector  at  the  Southwest  Pass  of  the  Mississippi 
river,  in  which  employment  he  was  retained  for  twenty-five  years. 

With  a  good  salary,  and  living  in  a  dreary  and  lonely  place, 
where  he  had  few  or  no  opportunities  of  spending  his  means, 
being  naturally  industrious  and  economical,  he  soon  accumu- 
lated some  money,  which  he  invested  mainly  in  railroad,  insur- 
ance and  bank  stock,  and  other  securities.  After  the  war,  and 
during  the  damaging  administrations  which  controlled  the  des- 
tiniiefl  of  our  State,  and  under  the  various  financial  commotions 
which  shook  the  whole  country,  his  investments  were  subjected 
to  serious  losses,  and  his  handsome  competency  was  materially 
reduced.  These  circumstances,  coupled  with  the  character  of 
his  associations,  and  the  habits  contracted  at  the  Balize,  mainly 
his  too  free  indulgence  in  ardent  spirits,  preyed  upon  his  mind. 
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and  rendered  him,  as  he  Bays  in  one  of  his  letters  to  his  favorite 
sister,  Mrs.  Fiske,  irascible,  sad  and  despondent. 

Under  these  exciting  canses,  he  became  subject  to  delirinm 
tremens,  manifested  by  paroxysms  of  rage  and  violence  border- 
ing npon  madness,  and  producing  temporary  or  intermittent 
insanity. 

These  attacks,  rendering  him  intolerable  and  at  times  dan- 
gerous, he  was  frequently  arrested  and  confined,  sometimes  in 
jail  and  three  times  in  different  insane  asylnms. 

One  of  these  attacks  occurred  in  the  year  1874,  in  Massar 
chnsetts,  where  he  was  visiting  his  relatives ;  it  was  of  nniisual 
violence,  and  culminated  in  his  incarceration  in  the  Worcester 
Asylum  of  that  State. 

This  circumstance  drew  the  earnest  attention  of  his  relatives 
to  his  condition,  and  some  of  them,  not  from  a  feeling  of  kind- 
ness for  him,  but  of  keen  interest  for  the  safe-keeping  of  his 
fortune  (which  was  exaggerated),  were  instrumental  in  procur- 
ing his  direct  confinement,  and  from  that  time,  were  relentless 
in  their  efforts  to  deprive  him  of  the  administration  of  his 
property. 

This  is  apparent  from  a  letter  of  Rev.  Mr.  Dowse  to  Mr. 
Peterson,  on  Sept.  18, 1874,  and  by  the  course  of  Dowse,  jr., 
in  the  interdiction  proceedings  instituted  by  him  on  the  24th 
of  June,  1876.  And  the  evidence  fails  to  show  that  at  any 
time  the  Dowse  family  had  given  proof  of  any  particular 
friendship  or  kindly  feelings  for  the  deceased. 

A  great  deal  has  been  said  about  the  insane  delusion  under 
which  the  deceased  had  conceived  an  unfounded  prejudice 
against  the  Sev.  Mr.  Dowse  and  his  children,  as  well  as  against 
Mrs.  Kingsbury  and  Granville  Bowditch. 

It  is  manifest  that  he  had  no  fondness  for  them,  especially 
the  Eev.  Mr.  Dowse,  whom  he  styled  an  "  orthodox  thief  '*  in 
one  of  his  letters.  But  we  fail  to  see  any  insane  delusion  in 
this  circxmistance.  This  antipathy  resulted  from  natural  cansee, 
and  sprang  up  long  before  any  suspicion  arose  as  to  the  sound- 
ness of  his  mind,  and,  in  our  opinion,  it  was  rational  and  well 
founded.  In  a  letter  of  the  17th  of  November,  1864,  to  his 
sister  Mrs.  Fiske,  the  testator,  who  was  paying  to  Rev.  Mr. 
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Dowse  $3  a  week,  for  the  board  of  his  mother,  complains  that 
Bowse  had  called  for  an  increase  of  board,  on  the  pretext  that 
the  old  lady  gave  too  much  trouble  to  his  daughters,  and  Bow- 
ditch  uses  the  following  language  about  the  reverend  gentle- 
man :  ^^  I  felt  very  much  irritated  to  think  he  should  want  me 
to  pay  more,  and  to  hire  a  house,  particularly  at  this  time  when 
my  affiiirs  look  so  bad,  therefore  I  wrote  him  a  very  abrupt 
letter,  perhaps  too  much  so.'' 

And  the  same  feeling  prevails  in  every  letter  when  he  hap- 
pens to  mention  him.  He  also  complained  of  his  other  rela- 
tives, to  whom  he  had  at  .times  loaned  money,  and  who  declined 
to  settle  with  him,  even  when  requested  to  turn  it  over  to  Mrs. 
Fifike,  hifi  sister,  who  was  very  poor,  in  debt,  and  in  need. 

These  feelings  of  coolness  and  apathy  were  kindled  and 
crystallized  into  hatred  and  rage  when  he  discovered  that  these 
same  relatives  had  co-operated  in  having  him  incarcerated  in 
the  Worcester  Asylum. 

Soon  after  his  release  from  that  aaylum,  in  a  letter  to  a 
friend,  on  October  30th,  1874,  he  uses  the  following  language : 
"  You  will  recollect  the  day  I  saw  you  in  Boston,  and  that  I 
promised  to  meet  you  the  next  day  at  the  ^  Advertiser  Build- 
ing.' I  went  there  and  could  not  find  you.  The  same  day  I 
heard  that  Dowse  was  trying  to  get  me  back  again  at  Worcester 
Asylum,  and  as  I  have  no  friends  at  Ashland  or  Sherbom,  they 
care  nothing  further  for  me  than  to  get  my  money ;  I  con- 
cluded to  return  at  once  to  New  Orleans,  and  get  dear  of  the 
d — d  8.  Here  I  have  friends,  and  Dowse  would  stand  a  worse 
chance  than  I  did  at  Sherbom." 

In  addition  to  close  reasoning,  and  a  remarkable  composi- 
tion for  a  man  recently  released  from  an  insane  asylum,  this 
letter  shows  very  good  reasons  for  the  bitterness  of  the  testator's 
feelings  for  his  "  orthodox  brother-in-law." 

Another  feature  of  incurable  insanity,  relied  upon  by 
plaintifEs,  is  in  his  mania  for  picking  from  the  streets  cigar 
stumps,  rags,  garbage,  and  other  stuff,  and  carefully  storing  the 
same  in  his  room  as  valuables.  This  certainly  proves  an  acute 
mania,  and  partakes  of  the  nature  of  insanity,  but  it  appears 
from  the  evidence  that  this  mania  was  apparent  only  during 
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his  attacks  of  mania  a  potu^  and  were  brought  about  by  the 
same  causes  which  we  have  heretofore  described  and  accounted 
for ;  and  these  circumstances  fail  to  show  insanity  or  mental 
incapacity  to  make  a  will  or  enter  into  a  binding  contract  at 
the  date  of  the  execution  of  this  wilL 

In  the  case  of  Cha/ndUr  y.  Barrettj  reported  in  21  La.  An. 
€0,  it  was  proved  that  the  testatrix  had  once  ran  upon  the  roof  of 
a  house,  trying  to  escape  from  an  imagyiary  robber ;  that  she 
once  burned  all  her  clothing ;  that  she  suspected  her  children 
of  intending  to  boil  her  in  a  kettle,  and  had  committed  many 
and  more  incongruous  acts  than  thosq  charged  against  the  tes- 
tator in  this  case,  and  yet  the  Court  refused  to  set  aside  the  will 
in  that  case.  See,  also,  the  case  of  Hebert^  Tutor,  t.  Winn,  24 
La.  An.  386.  We  fail  to  see  how  this  mania  of  itself  could  inca- 
pacitate him  from  administering  or  disposing  by  will,  or  other- 
wise, of  his  property,  especially  as  the  evidence  shows  that  he 
was  at  that  time,  and  alway,  an  intelligent  and  close  business 
man,  well  posted  on  current  events  and  financial  developments. 
These  qualities  are  conclusively  shown  by  his  letters,  of  which 
a  great  number  are  of  record,  and  have  been  read  by  us  with 
particular  care  and  great  interest.  And  it  will  be  conceded 
that  the  letters  of  a  man  in  the  condition  of  Mr.  Bowditch, 
covering  a  series  of  years,  from  1864  to  1877,  written  before 
and  after  the  occurrence  of  his  fits  of  temporary  insanity, 
afford  the  very  best  mode  of  judging  of  the  soundness  or  un- 
soundness of  his  mind. 

A  careful  perusal  of  these  letters  has  satisfied  us  that  Mr. 
Bowditch  was  not  only  not  an  idiot,  an  imbecile,  or  a  confirmed 
maniac,  but  that  he  was  a  man  of  more  than  ordinary  intelli- 
gence, of  considerable  learning,  and  with  commendable  facility 
of  writing,  a  close  observer  of  men,  things,  and  of  passing 
events,  and  of  strong  and  ardent  convictions  on  business,  poli- 
tics, political  economy,  and  on  many  other  subjects. 

Plaintiffs  rely  with  great  confidence  upon  the  testimony  of 
experts,  physicians,  who  had  attended  to  Bowditch  at  various 
places  and  on  different  occasions. 

Drs.  Hunter,  Logan  and  Stone,  of  this  dty,  were  examined 
on  the  subject.    Neither  of  them  was  called  to  treat  the  do- 
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ceased  for  mental  disease,  but  all  of  them  had  been  called  to 
prescribe  for  a  sore  foot,  which  had  caused  him  great  suffering, 
confinement  and  trouble. 

Dr.  Logan  does  not  state  absolutely  that  Bowditch  was  in- 
sane, he  sajB :  ^'  I  can't  tell  what  his  state  of  mind  was,  be- 
cause it  seemed  to  be  a  kind  of  intermittent  state  of  insanity." 

Drs.  Hunter  and  Stone  venture  to  state  that  he  was  incura- 
ble, and  that  he  must  have  been  insane  on  the  24th  of  June, 
1876,  although  they  did  not  see  him  on  that  day,  nor  for 
several  days  or  weeks  before.  The  physicians  examined  in 
Massachusetts  lean  to  the  same  opinion.  It  is  evident  that 
these  physicians  saw  Bowditch  only  during  his  attack  or  par- 
oxysms, and  not  during  his  lucid  intervals.  In  the  nature  of 
things,  they  were  not  sent  for  when  the  patient  was  quiet  and 
causing  no  trouble  to  his  friends  or  nurses. 

But  in  a  case  of  this  nature  and  of  this  importance,  we  are 
Bot  to  be  guided  or  influenced  solely  by  the  opinions  of  medical 
men,  who  have  examined  the  patient  xmder  the  most  unfavor- 
able circumstances,  none  of  whom  saw  the  deceased  on  the  day 
that  he  wrote  his  will,  or  immediately  before,  or  soon  after  the 
completion  of  the  act.  We  take  the  opinions  of  the  several 
physicians  as  worthy  of  the  most  careful  examination,  and  the 
most  respectful  attention,  to  be  weighed  along  with  other  testi- 
mony, and  all  to  be  considered  together  in  assisting  us  to  our 
own  conclusion.    21  La.  An.  60 ;  29  La.  An.  302. 

For  the  same  reasons,  we  are  not  to  be  concluded  by  the 
judgment  of  interdiction  pronounced  against  Bowditch,  by  the 
District  Court,  and  now  on  appeal  before  this  court. 

On  the  other  hand,  we  attach  great  importance  to  the  facts 
and  incidents  of  the  testator's  life,  as  related  by  his  sister  and 
by  her  husband,  by  his  life-long  friends,  and  by  those  who  were 
his  daily  and  constant  associates  for  many  years. 

When  we  are  told  by  physicians  and  other  persons,  that  in 
1873  the  testator  was  insane  and  unable  to  administer  his  own 
property,  we  turn  to  his  letters  of  that  date,  which  are  well 
written,  in  good  style,  well  connected,  full  of  wise  reflections, 
showing  a  correct  appreciation  of  all  the  author's  surroundings, 
and  comparing  letters  written  by  the  deceased  from  and  after 
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the  year  18Y3,  to  the  end  of  July,  1876,  with  other  letters 
written  by  him  during  previous  years,  as  far  back  as  1864,  we 
see  no  marked  difference  to  justify  the  conclusion  that  his 
mind  had  been  permanently  impaired  or  disabled. 

On  the  contrary,  we  detect  the  same  style  of  writing,  the 
same  run  of  thought,  the  same  views  on  politics,  on  the  state 
of  the  country,  on  business,  and  on  the  various  members  of  his 
family.  In  all  of  them  we  find  repeated  expressions  of  great 
friendship  and  growing  fondness  for  his  sister  Mary  Ann,  the 
universal  legatee,  a  legitimate  solicitude  for  her  welfare,  great 
appreciation  of  the  kindness  and  attention  which  she  had  shown 
him,  and  an  unshaken  determination  to  provide  for  her  in  Ins 
will  to  the  full  extent  of  his  means.  In  support  of  these  views 
we  insert  a  few  extracts  from  his  letters. 

In  a  letter  of  June  17th,  1874,  written  to  Mr.  Sinnott^  from 
Ashland,  Massachusetts,  we  find  the  following  passage,  which 
shows  also  that  Bowditch  was  a  hard  drinker : 

^^  Since  I  came  here  last  everything  seems  to  be  so  difierent-, 
so  improved,  that  the  only  way  I  can  account  for  it  is  this  : 
when  I  was  here  before  I  was  i  drunk  all  the  whole  time,  and 
could  not  see  beauties  and  improvements.  There  haa  been 
immense  alterations  and  changes  in  the  city  of  Boston  and 
vicinity.  The  roads  are  free  of  stones,  houses  prettily  painted, 
with  little  and  big  fiower  gardens,  blooming  with  flowers,  I 
think  they  look  so  nice.  I  am  now  sitting  in  my  sister's  little 
parlor,  so  called.  *  *  *  My  sister's  little  granddaughter 
brings  me  my  slippers,  a  glass  of  water,  and  says :  '  Ood  bless 
Melvin.'    This,is  caused  by  kindness  and  candy,  I  presume." 

When  physicians  teU  us  that  Bowditch  must  have  been 
insane  on  the  24th  of  June,  1876,  we  turn  to  his  will,  written 
entirely  by  himself,  as  shown  by  the  testimony  of  Whitaker 
and  Spearing,  two  witnesses  of  unimpeached  character  and 
veracity,  who  saw  and  conversed  with  him  on  that  day  and  at 
that  moment,  to  whom  he  spoke  very  rationally  of  his  will,  and 
we  must  conclude  that  the  physicians  are  mistaken,  and  this 
conclusion  becomes  irresistible  when  we  read  the  following 
passages  taken  from  his  letter  of  July  14, 1876 : 

"  Yours  of  the  9th  instant,  received  a  few  moments  ago. 
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*  *  *  I  have  read  it  to  Mrs.  Canterbury,  she  says  you  are 
worth  all  the  rest  of  my  relations  at  the  North,  and  so  says 
Melvin,  your  brother  '*  (the  writer). 

^'  About  my  case  (interdiction),  the  courts  here  are  closed, 
and  postponed  during  the  hot  summer,  and  I  shall  have  plenty 
of  time  to  make  the  defense  before  the  case  is  called  up. 

*  *  *  It  is  a  very  pretty  state  of  affairs  for  them  to  think 
I  am  incapable  of  managing  and  taking  care  of  my  own  money 
that  I  worked  hard  and  honestly  for."    *    *    « 

^^  Peterson  is  here,  and  will  assist  me  in  all  his  power,  which 
I  think  is  very  important,  as  his  character  is  unimpeached. 

*  *  *  I  don't  know  what  Mr.  Lawyer  Nutt  could  do  in  my 
favor  out  here ;  if  the  case  was  in  Massachusetts,  he  would  be 
an  important  witness  in  my  behalf." 

It  provokes  a  smile  to  read  such  reasoning  from  the  pen  of 
an  unfortunate  man,  who  was  then  sought  to  be,  and  was  subse- 
quently interdicted.  We  could  quote  many  such  passages  from 
his  numerous  letters,  but  it  would  unnecessarily  add  to  the 
length  of  this  decision,  which  has  abeady  acquired  formidable 
dimensions. 

Our  conclusion  is,  therefore,  that  on  the  24th  of  June,  1876, 
G.  M.  Bowditch  was  of  sound  mind,  fully  capable  of  contract- 
ing and  of  making  a  valid  will,  and  that  his  will  of  that  date 
should  be  executed  according  to  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  lower  court  be  annulled,  avoided  and  reversed, 
and  that  plaintiffs'  demand  be  rejected,  with  costs  in  both 
courts. 


On  Application  fob  Keheabing. 

Fexneb,  J.  The  earnestness,  ingenuity,  and  learning  with 
which  the  application  for  rehearing  in  this  case  is  pressed,  and 
the  growing  importance  of  the  subject,  have  induced  us  most 
car^ully  to  review  the  voluminous  testimony  foimd  in  the 
record,  and,  also,  to  consider  and  investigate  very  closely  the 
legal  principles  by  which  courts  should  be  guided  in  determin- 
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ing  questions  of  testamentary  capacity  as  affected  by  mental 
nnsoundness. 

The  right  of  testamentary  disposition  is  not,  as  suggested  in 
the  brief  of  counsel,  a  mere  concession  by  the  law,  in  favor  of 
the  testator,  of  a  function,  otherwise  properly  resting  in  the 
law  itseK,  to  decide  what  shall  become  of  his  property  after 
his  death. 

It  is  not  necessary  that  we  should  interpose  in  the  disputes 
between  Grotius  and  Furgole  on  the  one  hand,  and  Vinnius 
and  Bynkershoeck  on  the  other,  ajs  to  whether  this  right  finds 
its  origin  in  the  law  of  nature  or  in  the  civil  law.  Sufiice  it  to 
say,  that  the  civil  law  recognizes  it  as  a  clear  and  distinct  corol- 
lary of  the  right  of  property,  jus  utendi  et  ahutendi^  under 
which  the  owner,  provided  he  harm  no  other,  may  destroy  and 
annihilate  that  which  belongs  to  him.  If  he  may  thus  destroy 
it,  and  thereby  defeat  all  possible  control  of  the  law,  it  is  diffi- 
cult to  perceive  why,  in  exercising  the  option  of  leaving  it  in 
existence,  he  should  not  have  the  right  of  determining  its  dis- 
position after  his  death. 

The  law,  moreover,  recognizes  its  own  unfitness  to  regulate 
such  dispositions.  Its  absolute  rules  of  inheritance  necessarily 
ignore  the  myriad  circumstances  which  should  properly  exer- 
cise their  influence  over  the  distribution  of  the  dead  man's 
estate,  such  as  the  differences  in  condition,  sex,  age,  infirmity, 
necessity,  of  those  equally  related,  and  the  chims  of  friendship, 
love,  services,  favors  and  kind  treatment.  It  also  considers  the 
protection  and  care  secured  for  old  age  or  infirmity  by  the  pos- 
session of  this  salutary  power.  ^'  It  is  one  of  the  painful  con- 
sequences of  old  age,"  says  Chancellor  Kent,  ^^  that  it  ceases  to 
excite  interest,  and  is  apt  to  be  left  solitary  and  neglected. 
The  control  which  the  law  still  gives  a  man  over  the  disposal 
of  his  property,  is  one  of  the  most  efficient  means  which  he 
hafi,  in  protracted  life,  to  command  the  attentions  due  to  his 
infirmity."      Van  AUt  v.  Hunter,  5  John.  Ch.  159. 

The  desire  thus  to  provide  for  his  old  age,  and  to  secure 
such  influence  over  his  relatives  and  friends,  is  a  just  and 
efficient  incentive  to  thrift  and  frugality ;  and  to  be  able,  even 
in  the  shadow  of  death,  to  extend  his  bounty  to  those  whom  he 
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loves  and  who  have  loved  and  cherished  him,  is  a  consolation 
in  a  man's  declining  years  of  which  he  should  not  be  lightly 
deprived. 

This  hasty  and  partial  review  of  the  principles  and  motives 
nnderlying  the  freedom  of  testamentary  disposition  suggests 
and  enforces  the  greatest  reluctance  on  the  part  of  enlightened 
courts  to  interfere  with  it.  To  wrest  a  man's  property  from 
the  person  to  whom  he  has  given  it,  and  to  divert  it  to  others 
from  whom  he  has  desired  to  withhold  it,  is  a  most  violent  in- 
justice, amounting  to  nothing  less  than  jpoat  mortem  robbery^ 
which  no  court  should  sanction,  unless  thoroughly  satisfied^ 
either  that  the  dispositions  of  the  will  are  reprobated  by  law, 
or  that  the  testator  was  legally  incapable  to  make  a  will.  The 
testator,  in  the  present  case,  has  violated  no  provision  of  the 
law.  His  will  is  legal  in  form.  Its  dispositions  are  appropri- 
ate and  conflict  with  no  requirements  of  public  policy  or  of 
natural  duty. 

It  is  not  within  the  description  of  the  testamentum  moffioio- 
9um  of  the  Boman  law,  which  only  applied  to  wills  disinheriting 
children  or  parents.  The  testator  left  neither  ascendants  nor 
descendants.  The  law  imposes  no  obligation  to  provide  for 
collateral  relations,  either  during  life  or  at  death. 

The  position  which  the  law  assigns  them  in  the  order  of  in- 
testate inheritance  is  based,  in  no  degree,  upon  the  idea  of  duty 
due  them  from  the  deceased,  but  simply  upon  the  presumption 
of  affection ;  and  when  this  presumption  is  rebutted  by  the 
facts,  their  claim  has  nothing  to  rest  on  and  falls  to  the  ground. 

A  man  hath  as  complete  liberty  to  deprive  them  of  any 
share  in  his  estate  as  if  they  were  strangers  to  his  blood.  This 
testator,  however,  has  not  displayed  f  orgetf  ulness  of  the  ties  of 
consanguinity.  He  has  left  his  entire  estate  to  a  sister ;  and 
those  who  attack  his  will  are  only  equally  related.  They  charge 
that  the  wiU  is  void  by  reason  of  the  incapacity  of  the  testator, 
in  that  he  was  not  of  ^^  sound  mind." 

Accepting  (as  we  most  unreservedly  do)  the  teachings  of 
both  natural  and  revealed  religion,  that  the  human  mind  is 
an  independent  and  imperishable  entity,  merely  temporarily 
embodied  in  the  human  frame,  and  connecting  this  idea  with 
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the  teachings  of  modem  physiology,  it  may  well  be  doubted 
whether  there  is  sufficient  evidence  of  the  existence  of  any 
such  thing  as  an  unsound  mind. 

A  most  acute  and  learned  writer  on  the  pathology  of  insan- 
ity says :  ^^  It  is  an  undoubted  truth,  that  the  manif  estatioDB 
of  the  intellect,  and  those  of  the  sentiments,  propensities  aad 
passions,  or  generally  of  the  intellectual  and  affective  powers, 
are  connected  with  and  dependent  upon  the  brain.  It  follows, 
then,  that  abnormal  conditions  of  these  powers  are  equally 
connected  with  abnormal  conditions  of  the  brain.  But  this  is 
not  merely  a  matter  of  inference,  the  dissections  of  many 
eminent  observers,  among  whom  it  is  enough  to  mention  the 
names  of  Greding,  Gall,  Spurzheim,  Calmeil,  Faville,  Falret, 
Bayle,  Esquiral  and  Georget,  have  placed  it  beyond  a  doubt." 
Ea/s  Med.  Jur.  §  50. 

He  proceeds :  "  The  various  diseases  included  in.  the  gen- 
eral term,  insanity  or  mental  derangement,  may  be  convenient- 
ly arranged  under  two  divisions  founded  on  two  very  different 
conditions  of  the  brain ;  the  first  being  a  want  of  its  ordinary 
development,  and  the  second,  some  lesion  of  its  structure  sub- 
sequent to  its  development  In  the  former  of  these  divisions 
we  have  Idiocy  and  Imbecility — ^in  the  latter.  Mania  and  De- 
mentia."   Eay,  §  52. 

^^  Whatever  opinion  may  be  entertained  of  the  nature  of  the 
mind,  it  is  generally  admitted,  at  least  by  all  enlightened 
physiologists,  that  it  must,  of  necessity,  be  put  in  connection 
with  matter,  and  that  the  brain  is  the  part  of  the  body,  by 
means  of  which  this  connection  is  effected."    Id.  §  123. 

^^  Throughout  the  whole  history  of  mania,  in  its  various 
forms,  we  clearly  discover  the  evidence  of  a  bodily  disease,  of 
a  suffering  organ ;  and  in  not  a  fact  respecting  it  can  we  dis- 
cover anything  anomalous,  or  at  variance  with  the  principles  of 
diseased  action."    Id.  §  127. 

If  it  be  admitted,  then,  that  the  brain  is  not  the  mind,  but 
merely  the  physical  medium  or  agency  through  which  the  mind 
manifests  itself,  we  see  no  sufficient  reason  for  assuming  that 
structural  defects  or  lesions  of  the  brain,  a  purely  physical 
organ,  are  mental  diseases. 
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Modem  pathology,  tbongh  it  has  not  reformed  the  ancient 
terminology,  regards  and  treats  insanity  as  a  purely  physical 
cerebral  disease ;  of  which  there  are  infinite  varieties,  affecting 
different  functions,  some  curable,  others  incurable,  some  per- 
manent, others  intermittent,  some  disordering  only  certain 
manifestations  of  the  intellectual  or  affective  faculties,  others 
involving  many  of  them,  and  some  the  whole. 

The  controversy  between  jurists  as  to  the  effect  of  mono- 
mania  or  partial  insanity  upon  the  will-making  power,  we 
think,  may  now  be  considered  settled  in  favor  of  the  humane 
theory,  that  such  partial  insanity  does  not  necessarily  destroy 
the  capacity  to  make  a  will. 

Troplong  and  Sacase  adopt  the  opinion  that  the  mind  is  a 
unity,  and  that,  if  it  is  diseased  in  part,  it  is  diseased  as  a 
whole.  Troplong  Don.  et  Test.  voL  2,  §§  451-7 ;  Sacase  La 
FoUe  Consider^,  p.  16. 

On  the  other  hand,  the  vast  majority  of  writers  on  the  civil 
law  agree  that  insane  delusions,  monomania,  or  partial  insanity, 
do  not  destroy  the  power  of  making  a  will  if  the  testamentary 
action  was  unconnected  with  the  particular  derangement  of  the 
faculties.  Demolombe  C.  N.,  B.  Ill,  T.  2,  ch.  2,  §  330 ;  2 
Pothier  Ob.  Appendix,  24 ;  Hoffbauer  Med.  Legale ;  Paris  & 
Fonblanque  Med.  Jur.  1,  302 ;  LeGrand  de  Saule  La  Folic, 
p.  146 ;  Casteluan  Sur  L'Interdiction  des  Alienes ;  Maygorri's 
Institutizioni. 

In  England,  Lord  Brougham  held  that  ^^  we  cannot,  in  any 
correctness  of  language,  speak  of  general  or  partial  insanity,^' 
because,  he  says,  ^^  the  mind  is  one  and  indivisible ; "  and  he 
holds  that  the  mind  must  be  sound  throughout  in  order  to  en- 
title a  man  to  exercise  the  power  of  will-making.  Waring  v. 
Warinffy  6  Moore  P.  C.  C.  341. 

The  same  rale  was  followed  by  Lord  Penzance,  who  held 
that  ^^  if  disease  be  once  known  to  exist  in  the  mind  of  the 
testator,  it  matters  not  that  the  disease  be  discoverable  only 
when  the  mind  is  addressed  to  a  certain  subject,  to  the  exclu- 
sion of  all  others,  the  testator  must  be  pronounced  incapable/' 
&ntth  V.  Tebbit,  1  L.  K.  Pro.  398. 

The  foregoing  cases  were  clearly  opposed  to  the  doctrine  of 
Vol.  L— 17 
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Sir  John  Nicoll,  in  an  older  and  leading  case.    Dew  y.  Chrk, 
8  Add.  79-205. 

They  have,  moreover,  been  reviewed  and  distinctly  over- 
mled  in  a  recent  case  in  the  Queen's  Bench.  The  testator  was 
shown  to  have  been  confined  as  a  Innatic  at  a  date  some  yeare 
prior  to  his  death.  After  his  release  he  continned,  to  the  day 
of  his  death,  subject  to  delusions,  snch  as  that  he  was  followed 
and  molested  by  a  man  who  had  been  dead  for  years,  and  that 
he  was  pursued  by  evil  spirits  whom  he  believed  to  be  visibly 
present ;  but  Lord  Cockbum,  Chief  Justice,  as  the  organ  of 
the  court,  held  that  if  these  delusions  did  not  have  influence 
upon  him  in  disposing  of  his  property,  there  was  no  ground 
for  holding  the  will  to  be  invalid.  Banks  v.  OoodfeUoWy  5  L 
E.  Q.  B.  649 ;  also  Braughton  v.  EhigfU,  42  L.  J.  P.  25. 

The  current  of  American  authorities  is  strongly  in  favor  of 
Lord  Cockbum's  view. 

Thus,  in  one  case,  it  is  said :  ^^  Eccentricities  of  conduct, 
absurd  opinions,  or  belief  in  things  appearing  to  us  extrava- 
gant, although  they  may  be  and  are  evidence  of  testamentaiy 
incapacity,  do  not  necessarily  constitute  it.  A  man  may  be- 
lieve in  witches  and  witchcraft,  as  it  seems  this  testator  did,  or, 
like  him,  he  may  have  believed  his  health  to  have  been  perma- 
nently affected  by  slow  poisons,  surreptitiously  administered  to 
him,  and  yet  be  competent  to  make  a  will  where  such  will  is 
not  shown  to  have  some  connection  with  such  absurd  opinions 
or  extravagant  beliefs.'*    Leeoh  v.  Leeoh^  4  Am.  d.  J.  N.  S.  179. 

In  another  case  it  is  said :  ^^  A  man  may  profess  an  absurd 
fondness  for  music,  and  play  the  Pandean  pipes,  behave  like  a 
fool  occasionally,  may  teU  his  dreams,  and  call  them  visions, 
and  believe  them ;  he  may  be  addicted  to  telling  lies  about  Lis 
will,  yet  we  could  not,  on  these  accounts,  pronounce  him  unfit 
to  manage  his  affairs,  or  dispose  of  his  property."  Turner  v. 
Jffandy  8  Wal.  Jr.  120.  See,  also,  5  Ind.  137 ;  89  Miss.  19 ; 
47KH.120;  15  N.  J.Chy.52;  8Watts,71;  24  Geo.  640; 
43  Barb.  625 ;  24  Ala.  241;  1  Litt.  871 ;  2  R  S.  255;  in  which 
this  subject  is  discussed  from  various  points  of  view. 

The  Supreme  Court  of  Connecticut,  in  a  leading  case,  lays 
down  the  doctrine  broadly,  as  follows :  ^^  If  the  testatrix  had 
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mind  enough  to  know  and  appreciate  her  relations  as  the  natu- 
ral objects  of  her  bounty,  and  the  character  and  effect  of  the 
dispositions  of  her  will,  then  she  had  a  sound  and  dispos- 
ing mind  and  memory,  although  her  mind  may  not  be  unim- 
paired."   DuThcm!%  Appeal^  27  Conn.  192. 

A  learned  author  says :  ^^  There  are  many  cases  where  men- 
tal health  is  impaired,  where  old  age  has  caused  a  certain  dilap- 
idation of  the  mental  structure,  where  there  are  curious  mental 
eccentricitieB  of  thought  and  action,  and,  in  all  these  cases,  if 
the  individoal  retains  sufficient  of  the  reproductiye  faculty  to 
collect  in  his  mind,  without  the  suggestions  of  others,  the  par- 
ticulars of  the  business  in  hand,  and  the  possible  objects  of  his 
bounty,  if  he  has  the  power  of  retaining  these  in  his  mind  a 
sufficient  length  of  time  to  perceive  their  relations  to  one 
another,  and  if  he  is  able  to  form  a  sound  and  rational  judg- 
ment with  respect  to  them,  then  he  is,  according  to  law,  in  a 
position  to  exercise  this  privilege  of  disposing  of  his  own  prop- 
erty;" and  in  support  of  this  he  cites  a  multitude  of  authori- 
ties.   Browne's  Med.  Jur.  of  Insanity,  §  23. 

Again :  ^'  It  is  essential  to  the  exercise  of  the  testamentary 
power  that  the  individual  should  be  in  condition  to  understand 
the  nature  of  the  testamentary  act,  and  appreciate  its  effects, 
that  he  should  know  what  property  he  has  to  dispose  of,  the 
daims  that  are  upon  him,  and  their  relative  importance,  and 
should  desire  that  his  property  should  be  disposed  of  in  a  cer- 
tain manner."    Id.  §  152. 

Another  writer  thus  summarizes  the  doctrine  of  the  English 
Ecclesiastical  Courts:  ^^  The  object  is  not  so  much  to  settle  the 
question  of  soundness  or  unsoundness  in  general,  as  it  is  in 
reference  to  the  particular  act.  The  printiple  is,  that  a  person 
may  be  capable  of  testamentary  acts,  while  technically  and  really 
unsound,  and  incapable  of  doing  other  acts  requiring  much  re- 
flection and  deliberation,  *  *  accordingly  the  testamentary 
capacity  is  to  be  determined,  in  great  measure,  by  the  nature 
of  the  act  itself.  If  it  be  agreeable  to  instructions,  or  declara- 
tions preyiously  expressed,  when  unquestionably  soxmd  in 
mind;  if  it  be  consonant  to  the  general  tenor  of  his  affec- 
tions ;  if  it  be  consistent  and  coherent,  one  part  with  another  i 
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and  if  it  have  been  obtained  by  the  exercise  of  no  improper  in- 
fluence, it  will  be  establishedy  even,  though  the  medical  evi- 
dence may  throw  strong  doubts  on  the  capacity  of  the  testator." 
Kay  Med.  Jur.  of  Insanity,  §  355,  citing  1  Hagg.  146,  502, 
577 ;  3  Hagg.  790 ;  2  Hagg.  142-84 ;  1  Lee,  130 ;  2  Lee,  229. 

The  doctrines  thus  expounded  by  judges  and  jurists  com- 
mand our  unqualified  approbation.    The  fact  that  a  man  is  sub- 
ject to  disease  of  the  brain  is,  per  se,  no  better  reason  for  de- 
priving him  of  testamentary  power  than  would  be  his  having 
a  disease  of  the  liver.    On  the  contrary,  as  we  have  seen,  the 
liability  to  infirmity  which  is  the  inheritance  of  man,  and  tbe 
consequent  need  of  care  and  attention,  are  amongst  the  most 
powerful  reasons  for  testamentary  freedom.    The  real  question 
is,  whether  the  brain  or  other  physical  organ,  whatever  it  may 
be,  which  is  the  medium  through  which  the  action  of  the  mind 
is  manifested,  is  so  diseased  or  impaired  as  to  make  it  an  un- 
trustworthy vehicle  for  the  conveyance  of  the  true  wish  or  will 
of  the  testator,  unbiased  by  any  delusion  which  may  be  the  re- 
sult of  such  disease.    The  law  fixes  the  time  for  the  applica- 
tion of  this  test,  at  the  moment  when  the  will  is  made,  and 
expressly  recognizes  the  capacity  of  persons,  subject  at  times 
even  to  complete  dementia,  to  make  a  will  in  lucid  intervals. 
When  the  will  is  established  to  have  been  made  by  the  testator 
himself,  unaided  by  others,  and  when  its  provisions  and  ex- 
pressions are  sage  and  judicious,  containing  nothing  "  sounding 
to  foUy,"  these  facts  establish  a  presimxption,  even  in  the  case 
of  persons  habitually  insane,  that  it  was  made  during  tiie  ex- 
istence of  a  lucid  interval,  and  impose  upon  those  who  attack 
the  will  the  burden  of  proving  insanity  at  the  moment  when  it 
was  made.    Coin-Delisle  Don.  et  Test.  pp.  81,  82 ;  3  Toullier, 
p.  45 ;  3  D'Aguesseau,  pp.  367-8  ;  Swinburne,  Test  and  Wills, 
Part  II,  §  3 ;  1  Phillimore,  90 ;  Scruly  v.  Finchy  1  Adams, 
74 ;  McAdam  v.  Walker^  1  Dow.  178. 

It  is  here  fully  established  that  Bowditch  wrote  his  own 
will,  without  assistance  from  others,  except  in  wisely  asking 
beforehand  the  advice  of  his  lawyer  as  to  the  necessaiy  form. 
The  only  persons  who  testify  as  to  his  appearance  and  de- 
meanor at  and  about  the  time  of  its  execution,  declare  that 
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thej  were  thoroughly  rational,  composed  and  intelligent.  The 
will  is  well  expressed,  and  exhibits  his  consciousness  of  his 
right  to  dispose  of  his  property  in  the  mode  adopted,  by  declar- 
ing that  he  had  never  been  married,  and  had  no  children.  The 
disposition  in  favor  of  his  sister  is  conformable  to  the  state  of 
his  affections,  as  exhibited  in  a  long  series  of  his  letters,  ex- 
tending over  several  years  prior  to  his  death,  which  fully  estab- 
lish that  he  loved  her  above  all  his  other  relatives,  and  more 
than  any  one  else  in  the  world,  and  it,  moreover,  carries  out  an 
intention  formed,  expressed  and  persisted  in,  without  variation, 
for  many  months  prior  to  its  execution.  After  a  careful  re- 
view of  the  evidence,  we  find  nothing  to  shake  our  conviction 
of  the  validity  of  this  will. 

The  evidence  does  establish  that,  prior  to  the  wiU,  Bowditch 
liad  been  subject  to  occasional  attacks  of  acute  mania,  which 
bad  twice  necessitated  his  confinement  in  insane  retreats  for  a 
short  period.  These  attacks  were  not  unconnected  with  exces- 
sive use  of  liquor,  but  they  were  doubtless  complicated  with, 
and  aggravated  by,  cerebnd  disease.  He  was  also  exceedingly 
eccentric  in  his  actions,  and  was  certainly  subject  to  a  distinct 
monomania  in  his  habit  of  gathering  up  trash,  and  even  garb- 
age, from  the  streets,  regarding  it  as  having  value,  and  storing 
it  in  his  room.  These  symptoms  indicated  the  existence  of 
cerebral  disease,  which  continued  to  increase,  and  doubtless 
culminated,  some  months  after  the  making  of  his  will,  in  con- 
tinuous dementia.  His  letters,  however,  and  the  testimony 
taken  as  a  whole,  satisfy  us  that  up  to,  and  for  some  time  after, 
the  execution  of  the  wiU,  Bowditch  wajs,  at  nearly  all  times, 
possessed  of  every  faculty  necessary  to  the  making  of  a  will ; 
that  he  knew  the  nature  and  value  of  his  property,  and  could 
at  any  time  have  made  a  correct  inventory  of  it,  as,  on  one 
occasion,  he  actually  did ;  that  he  thoroughly  understood  his 
right  to  dispose  of  it ;  that  he  was,  at  all  times,  aware  of  the 
existence  of  his  several  relatives,  of  their  claims  upon  his 
bounty,  and  was  capable  of  an  intelligent  appreciation  of  their 
conduct  towards  him ;  and  that  his  final  testamentary  disposi- 
tion was  but  the  carrying  out  of  a  deliberate,  rational,  and  per- 
sistent purpose,  formed  many  months  before  the  will. 
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B^irding  insmity  as  a  physical  disease,  we  should  natural- 
ly yield  great  respect  to  the  opinions  of  medical  experts  npon 
the  sabject;  but  the  eTidence  of  the  disdngaished  physicians 
who  haye  testified  in  r^ard  to  Bowditch's  insanity,  is  robbed 
of  all  Yalne,  on  acoonnt  of  its  generality,  and  the  failure  to 
direct  their  attention  to  the  particular  kind  and  degree  of  men- 
tal impairment  which  destroy  the  will-making  power. 

We  Tentnre  to  say  that  not  one  of  them  oonld  read  Bow- 
ditch's  will,  and  his  nunerons  letters  written  prior  to,  contem- 
poraneously with,  and  subsequent  to  its  date,  without  admitting 
that  his  disease  had  not  deprived  him  of  the  d^ree  of  inteUect- 
ual  capacity  which  we  have  indicated  as  sufficient  to  sustain  a 
wilL  The  human  mind  is  the  mysteiy  of  mysteries,  and  the 
shadowy  confines,  which  separate  the  sanity  of  insane  men 
from  the  insanity  of  sane  men,  are  peopled  with  infinite  per- 
plexities. Swedenboi^,  Pascal,  Luther,  Ben  Jonson,  Ooethe, 
Brougham,  Napoleon  Bonaparte,  and  many  other  eminent  men, 
were  the  subjects  of  delusions  or  eccentricities,  difficult  to 
reconcile  with  perfect  inteUectual  health.  On  the  other  hand, 
the  books  are  full  of  cases  of  persons  undoubtedly  insane  in 
some  respects,  who,  at  some  times,  and  in  regard  to  many  sub- 
jects, muiif est  the  most  wholesome  sanity. 

The  presumptions  of  the  law  are  in  favor  of  capacity. 
These  must  be  rebutted  by  conclusive  proofs.  Doubts  must  be 
resolved  in  favor  of  the  will.  In  the  case  at  bar,  the  evidence 
satisfies  us  that  the  testator  was  of  sound  mind,  within  the 
meaning  of  the  law,  and  with  reference  to  the  testamentary 
act,  and  that  his  will  should  be  sustained. 

Kehearing  refused. 


As  to  partial  inaanity,  see  Will  of  Cole,  n^^ 
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Haynes  vs.  BLlynes. 

[83  Ohio  SUte,  S98.] 

SlONIKO  BY  AKOTHEB  PEB80N. — ^Pb007  BY  OTHEB  THAN  BI7BSGBIB- 
INO  WITNSS8ES. — ^ALTERATION  07  WILL. 

Where  a  will  has  been  signed  for  the  testator  by  another  person,  in  his  presence 
and  by  his  eiqpress  direction,  in  the  absence  of  the  attesting  witnesses,  the  ac- 
knowledgment of  the  fact  by  the  testator,  in  the  hearing  of  the  witnesses,  which 
is  requisite,  is  not  required  to  be  made  in  any  particular  form  of  words  or  any 
specified  manner;  but,  if  by  signs,  motions,  conduct,  or  attending  circum- 
stances, the  attesting  witnesses  are  given  to  understand,  by  the  testator,  that 
he  acknowledges  the  signature  thereto  as  his,  and  the  instrument  itself  as  his 
will,  it  is  sufficient. 

It  is  not  necessary,  in  addition  to  such  an  acknowledgment,  that  the  testator  should 
farther  acknowledge  to  each  or  both  the  attesting  witnesses,  that  such  signing 
was  done  in  pursuance  of  his  previous  express  authority  and  in  his  presence  by 
the  person  signing  for  him. 

The  fact  of  such  signing  and  the  authority  to  sign,  when  done  in  the  absence  of 
the  attesting  witnesses,  may  be  shown  by  the  acknowledgment  to  the  witnesses, 
or  by  other  competent  testimony,  or  may  be  presumed  from  the  facts  and  cir- 
cumstances of  the  case. 

A  will  is  not  to  be  defeated  by  the  failure  of  memory  or  corruption  of  the  sub- 
scribing witnesses,  if  established  by  other  evidence. 

If,  upon  the  face  of  the  will,  it  is  apparent  that  it  has  been  altered  in  a  material 
provision,  and  evidence  is  offered  tending  to  show  that  such  alteration  was 
made  since  its  execution,  as  well  as  to  show  that  it  was  made  before ;  it  is  the 
duty  of  the  jury,  in  case  the  will  is  established,  to  determine  the  question  in 
dispute,  and  establish  the  will  as  it  read  when  executed. 

If  it  i^>pears  that  such  alteration  was  made  before  execution,  then  the  paper 
writing,  as  it  reads  after  such  alteration,  is  the  will ;  if  made  after  such  execu- 
tion, and  such  alteration  does  not  invalidate  the  instrument,  then  the  jury  should, 
by  special  verdict,  establish  the  will  as  it  read  before  such  alteration. 

Proceedings  to  contest  the  validity  of  a  will  under  the  statute  are  in  the  nature 
of  an  appeal  from  the  order  of  probate  thereof,  jmd  all  the  material  facts  in 
issue  are  to  be  heard  and  determined  de  novo  as  though  such  order  of  probate 
had  not  been  made ;  except  that  such  order  of  probate  is  prima /iuu  evidence 
of  the  due  attestation,  execution,  and  validity  of  the  will,  and  the  burden  of 
proof  is  on  the  contestants  to  invalidate  it 

Ekrob  to  the  District  Court  of  Hocking  county. 
The  action  below  was  to  contest  the  will  of  Frederick  Haynes, 
deceased. 
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On  appeal  to  the  District  Court,  and  upon  a  trial  to  a  juiy, 
the  will  was  established.  The  plaintiffs  in  error  were  contest- 
ants, and  upon  their  motion  for  a  new  trial  being  overmled,  a 
bill  of  exceptions  was  taken. 

The  errors  complained  of  are :  For  refusing  to  charge  as  re- 
quested ;  for  charge  given ;  for  admitting  certain  testimony ;  for 
refusing  to  admit  other  testimony,  and  because  the  verdict  is 
unsupported  by  the  evidence. 

The  verdict  of  the  jury  found  the  "  issue  joined  "  for  the 
contestees,  and  ^^  that  the  paper  writing  produced  is  the  lasi 
will,"  etc.  The  judgment  rendered  thereon  was :  "  That  the 
said  paper  writing  mentioned  in  the  plaintifPs  petition,  and 
purporting  to  be  the  last  will  and  testament  of  Frederick 
Haynes,  and  in  and  by  the  verdict  of  the  jury  so  found  to  be 
the  true  and  valid  last  will  and  testament  of  Frederick  Haynes, 
deceased,  be  and  the  same  is  hereby  adjudged  and  declared  to 
be  the  true  and  valid  last  will  and  testament  of  Frederick 
Haynes,  deceased." 

The  "  issue  joined  "  by  the  pleadings  was  upon  the  allega- 
tions contesting  the  will  on  the  ground  that  the  testator  was  not 
of  sound  mind  and  memory,  and  that  the  will  was  induced  by 
fraud  and  undue  influence,  but  these  were  abandoned  on  the 
trial,  except  as  to  the  charge  of  fraud  in  inducing  the  testator 
to  sign  the  paper  under  a  belief  that  it  contained  other  provis- 
ions not  expressed  in  it. 

From  the  charge  of  the  court,  which  is  given  in  full,  we 
learn  that  the  issues  submitted  to  the  jury  as  the  issues  then  be- 
fore them  were : 

1.  As  to  fraud  on  the  testator. 

2.  As  to  the  due  execution  of  the  will. 

During  the  final  trial,  evidence  was  offered  by  the  parties 
on  these  issues. 

Another  question  arose  during  this  trial.  It  was  then  dis- 
covered that  the  original  will,  which  was  produced  and  in  evi- 
dence, did  not  read  as  the  copy  in  the  pleadings  did,  in  respect 
to  a  certain  devise. 

In  the  will  as  it  then  read  was  the  word  '^  west,"  while  in 
the  copy  in  the  petition  it  read  ^'  east,"  in  describing  the  lands 
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divided  among  testator's  sons.  The  contestants  offered  evidence 
to  show  that  since  the  former  trial,  the  word  ^^  east "  had  been 
erased,  and  the  word  ^^  west"  inserted ;  on  the  other  hand,  the 
eontestees  offered  evidence  to  show  that  the  word  had  been 
changed  before  execution  of  the  will.  That  the  word  had  orig- 
inally been  written  east  was  conceded,  and  is  apparent  from  an 
inspection  of  the  paper,  and  the  evidence  offered  was  to  show 
when  the  change  was  made,  and  how  the  will  read  when  exe- 
cuted. The  testator  owned  the  northwest  quarter  and  the  east 
half  of  section  8,  and  thirteen  acres  in  section  9  lying  east  of 
the  main  tract.  If  the  will  read  east  and  not  westy  eighty-six 
acres  would  be  undevised  in  any  event,  and  the  location  of  the 
several  devises  would  be  differently  located  than  if  it  read 
west;  while  if  it  read  west  originally,  all  the  land  would  be  de- 
vised. 

ffarrisony  Olds  c&  Marsh,  for  plaintiff  in  error. 

IlaU  c&  Bostwick  and  S.  Wddy,  for  defendants  in  error. 

Johnson,  Chief  Judge.  We  vrill  consider  the  several  ques- 
tions made  in  the  order  they  arose  in  the  case. 

As  to  the  execution  of  the  will.  It  was  a  conceded  fact  that 
the  testator  did  not  subscribe  his  own  name  to  the  paper,  but 
that  it  was  signed  for  him  by  one  Jeremiah  Hall,  who  wrote  the 
will  at  testator's  instance. 

Evidence  was  given  by  the  attesting  witnesses,  tending  to 
show  that  such  signing  was  done  before  they  came  into  the 
room,  and  that,  while  they  were  present,  he  neither  signed  the 
paper  nor  acknowledged  the  signature  to  be  his,  nor  did  he  ac- 
knowledge in  their  presence  that  such  signing  by  Hall  for  him 
was  by  his  express  direction  or  in  his  presence. 

On  the  other  hand,  the  evidence  tended  to  show  that  it  was 
signed  for  the  testator  by  Hall,  in  his  presence  and  by  his  ex- 
press direction,  and  in  the  presence  of  the  witnesses,  who,  at  his 
request,  attested  the  same  in  his  presence. 

Upon  these  aspects  of  the  evidence,  the  plaintiff  in  error 
presented  two  propositions  to  be  given  in  charge,  which  were 
refused: 
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1.  That  if  the  will  was  signed  for  the  tefitator,  in  the  ab- 
sence of  the  attesting  witnesses,  by  Hall,  then  the  fact  that  it 
was  so  subscribed  in  the  testator^s  presence  and  by  his  express 
direction,  mnst  be  proyed  by  the  two  attesting  witnesses  who 
heard  the  testator  acknowledge  such  fact,  or  by  two  wit- 


2.  If  it  was  so  signed,  it  is  not  well  executed  unless  the 
testator  acknowledged  to  each  and  both  of  the  attesting  witnesses 
that  Hall  had  so  signed  for  him  in  his  presence  and  by  his 
express  direction.  In  lieu  thereof,  the  court  charged  as 
follows : 

^'  It  is  not  necessaiy  that  any  precise  form  of  words  should 
be  used  by  the  testator,  in  acknowledging  either  his  signature  or 
will.  It  will  be  sufficient  if,  by  signs,  motions,  conduct,  or  the 
attending  circumstances,  he  gives  the  attesting  witnesses  to 
understand  that  he  acknowledged  the  wiU  and  the  signature  to 
be  his.  If,  therefore,  you  should  find,  from  the  evidence,  that 
Mr.  Haynes  authorized  Mr.  Hall  to  sign  his  (Haynes')  name  to 
the  will  when  no  other  witness  was  present,  and  Hall  did  so 
sign  the  will  in  the  presence  of  Mr.  Haynes,  and  afterward,  on 
the  same  day,  Mr.  Haynes,  either  by  words,  signs,  motions,  con- 
duct, or  the  attending  circumstances,  gave  the  attesting  wit- 
nesses to  understand  that  he  acknowledged  the  signature,  and 
requested  them  to  attest  the  will,  and  that  they  did  so  attest  the 
will  in  his  presence,  this  will  be  a  sufficient  acknowledgment 
and  attestation  of  the  signature,  and  your  verdict  should  be  for 
the  defendants  and  the  will." 

These  requests,  and  the  chaige  given,  raise  the  question  aa 
to  what  constitutes  the  due  subscription  and  acknowledgment 
of  a  will,  when  the  attesting  witnesses  are  not  present  and  did 
not  see  the  testator  sign. 

The  second  section  of  the  wills  act  reads :  '^  Every  last  ^will 
and  testament  (except  such  as  is  mentioned  in  the  seventy- 
fourth  section  of  this  act)  shall  be  in  writing  and  signed  at  the 
end  thereof  by  the  party  making  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express  direction,  and  shall 
be  attested  and  subscribed  in  the  presence  of  such  party  by  t^svo 
competent  witnesses,  who  saw  the  testator  subscribe,  or  heard 
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him  acknowledge  the  same."  [Note. — In  Swan  &  Critchfield's 
Statutes,  the  last  words  are,  ^^  or  heard  him  acknowledge  to 
same,"  bnt  in  the  original  roll  and  in  Curwen,  it  reads  ''  the 
same."] 

Connsel  claim  that  where  the  witnesses  did  not  see  the  tes- 
tator sign,  then  they  mnst  have  heard  him  acknowledge  all  the 
facts  requisite  to  such  signing,  and  if  the  wiU  was  signed  for 
him,  that  the  acknowledgment  must  embrace  the  fact  that  he 
expressly  authorized  another  person  to  sign  for  him ;  and  that 
a  general  acknowledgment  that  such  signature  was  his,  and  that 
he  acknowledged  the  paper  so  signed  as  his  will,  is  not  suffi- 
cient. 

This  view  was  rejected  by  the  court  below,  and  the  rule 
as  laid  down  in  Raudebaugh  y.  Shdley  et  al.  6  Ohio  St.  307^ 
adopted. 

That  was  the  case  of  a  testator  signing  himself  in  the  ab- 
sence of  a  witness,  while  this  is  a  case  of  signing  by  another.  It 
was  there  held  that  the  testator  need  not  in  words  expressly  ac- 
knowledge such  subscription,  if,  by  signs,  motions,  conduct,  or 
attending  circumstances,  he  gave  the  attesting  witnesses  to  imder- 
stand  that  the  signature  and  will  were  his. 

To  the  same  effect  is  Baahinr. Bashing  36  K.  Y.  416,  where 
the  testator  produced  a  paper  bearing  his  own  signature,  and  re- 
quested the  witnesses  to  attest  it  as  his  will.  It  was  held  a  suffi- 
cient acknowledgment  imder  the  Kew  York  statute,  which  ia 
like  our  own. 

Nor  is  this  in  conflict  with  Chaffee  v.  Baptist  Mies.  Con.  10 
Paige,  85,  much  relied  on  in  this  case.  That  was  the  case  of  a 
testatrix  who  could  not  write.  The  will,  with  her  name  signed 
to  it,  was  produced  by  her  to  the  witnesses,  and  putting  her 
hand  on  the  signature,  said :  "  I  acknowledge  this  to  be  my  last 
win  and  testament ; "  but  she  did  not  admit  in  the  presence  of 
the  witnesses  that  she  had  subscribed  her  name  to  the  will,  or 
that  it  was  her  signature,  or  that  it  had  been  subscribed  thereta 
by  any  other  person  by  her  direction,  and  there  was  no  other 
evidence  that  she  did  so  subscribe  or  acknowledge  the  signature 
to  the  will,  and  it  was  held  insufficient,  because  merely  calling 
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the  paper  her  will  was  not  an  acknowledgment  of  the  signature 
to  the  wilL 

The  distinction  between  these  cases  is,  that,  in  JRaudebatigh 
Y.  Shelley  and  Basldn  v.  Baskin^  the  personal  signature  had 
been  made  in  the  absence  of  the  witnesses,  an  acknowledgment 
of  the  signature  as  his  to  the  witnesses,  and  of  the  paper  as  his 
will,  is  sufficient ;  w)iile,  in  the  Chaffee  Case^  if  signed  by  an- 
other in  the  absence  of  the  witnesses,  the  mere  publication  of 
the  will  as  his,  without  any  acknowledgment  of  the  signature, 
cannot  be  deemed  an  acknowledgment  of  the  unseen  subscrip- 
tion made  by  his  direction. 

The  subscription  by  the  testator,  either  in  person  or  by  an- 
other, by  his  express  direction,  in  his  presence,  and  the  pub- 
lication of  the  same,  are  independent  facts,  each  of  which  is 
essential  to  the  due  execution  of  the  instrument,  but  it  by  no 
means  follows  that  a  will  must  fail  if  the  attesting  witnesses  did 
not  remember  all  that  passed  at  the  time  that  it  was  acknowl- 
edged, or  that  other  evidence  cannot  be  adduced  to  establish 
the  will. 

In  Chaffee  v.  Baptist  M.  C.  10  Paige,  it  was  held :  «  That 
the  facts  may  be  implied  or  shown  from  circumstances,  or  the 
testimony  of  other  witnesses,  when  the  attesting  witnesses  fail 
to  recollect  what  did  occur,  or  even  when  they  testify  that  im- 
portant requirements  were  not  complied  with.  DuckwaU  v. 
W€aA)er^  5  Ohio,  13 ;  Bmnet  v.  Sharp^  33  E.  L.  &  Eq.  618. 

In  Adams  v.  Fidd^  21  Vt.  256,  where  the  will  was  written 
by  another,  beginning,  ^^  I,  A.  B.,"  etc.,  if  the  testator  acknowl- 
edged it  to  be  his  will,  in  the  presence  of  the  witnesses,  and 
desire  them  to  attest  it  as  such,  it  will  be  sufficient,  under  the 
common-law  rule  that  did  not  require  the  will  to  be  signed  at 
the  end,  if  signed  in  the  body  of  the  paper.  Here  the  signature 
in  the  body  of  the  will,  written  by  another,  was  held  to  be  the 
testator's  signature,  if  so  acknowledged  by  him  to  be  his. 

So  in  Sarah  Mile^  WiUj  4  Dana,  1,  where  the  wiU  was 
drawn  by  a  neighbor,  with  her  name  in  the  body  of  the  instm- 
ment,  as  '^  I;  Sarah  Miles,"  etc.,  and  read  to  and  approved  by 
her  in  the  presence  of  witnesses  as  her  will,  and  as  such  at- 
tested. She  failing,  to  sign  for  want  of  strength,  it  was  held  a 
t 
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snfficient  signing  and  acknowledgment  nnder  the  Kentnckj 
statute,  which,  like  the  English  statute  of  frauds,  did  not  re- 
quire a  signing  at  the  end  of  the  will.  We  cite  these  cases  to 
show  that  a  signature  by  another  may  be  sufficiently  acknowl- 
edged to  the  attesting  witnesses,  without  repeating  to  them  that 
the  same  was  made  by  express  direction.  In  the  last  case, 
Robertson,  C.  J.,  says :  ^^  The  fact  that  the  testator  wrote  his 
own  name  cannot  be  material,  because  the  statute  only  requires 
that  it  should  be  signed  by  himself,  or  by  some  other  person 
with  his  authority ;  and  it  has  been  often  decided  that  the  mark 
of  an  illiterate  testator,  or  his  acknowledgment  of  his  signature^ 
written  by  another,  may  be  a  sufficient  signing  in  the  case  of  a 
will  as  in  other  analogous  cases." 

Whether,  in  the  absence  of  all  evidence  tending  to  show  that 
such  previous  signing  by  another,  for  the  testator,  was  by  his 
express  direction  and  in  his  presence,  a  mere  acknowledgment 
of  the  will  and  signature,  to  the  witnesses,  would  be  sufficient ; 
or  whether,  in  case  of  such  a  signature  without  express  author- 
ity, it  could  be  adopted  in  the  presence  of  the  witnesses,  we  need 
not  now  determine,  as  they  are  abstract  questions  not  raised  by 
the  evidence. 

The  fourth  request,  as  here  mentioned,  embodies  the  point 
actually  involved ;  that  is,  if  Hall  signed  for  the  testator,  in  his 
presence,  by  his  express  direction,  but  in  the  absence  of  the  at- 
testing witnesses,  it  is  not  properly  executed,  unless  the  testator 
acknowledged  to  each  and  both  of  them  that  Hall  signed  for 
him,  by  his  express  direction  and  in  his  presence. 

That  is  to  say,  that  although  such  express  authority  to  sign^ 
and  such  signing,  be  proved  by  other  competent  testimony,  yet 
the  will  must  fail,  unless  the  acknowledgment  was  made  to  the 
witnesses,  not  only  that  the  signature  was  his,  but  also  acknowl- 
edge that  he  had,  previous  to  such  signing,  expressly  author- 
ized Hall  to  sign  for  him,  and  that  he  had  done  so  in  his 
presence. 

In  this  we  do  not  concur.  The  Ra/udebaugh  Cme  decides, 
that  when  the  testator  himself  signs  in  the  absence  of  the  wit- 
nesses, he  need  not  acknowledge  by  words  or  in  any  particular 
form,  but  may  do  so  by  signs,  motions  or  conduct.    The  same 
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rule  applies  to  a  signing  by  another  in  the  absence  of  the  wit- 
nesses, otherwise  one  who  had  lost  the  power  of  speech,  though 
in  possession  of  all  his  other  f  aeolties,  conld  not  acknowledge  a 
will  previously  signed  for  him  by  another  by  his  express  direc- 
tion and  in  his  presence.  We  agree  with  the  court  below,  that 
such  an  acknowledgment  is  sufficient,  if  made  by  signs,  motions, 
conduct,  or  attending  circumstances,  and  is  understood  as  affirm- 
ing the  signature  and  will  to  be  his. 

We  «dso  agree  with  counsel,  that  mere  silence  is  not  enough. 
The  testator  must,  in  some  way,  acknowledge  and  publish  the 
paper  as  his  will. 

Upon  a  careful  review  of  the  case  and  the  authoritieB,  we 
conclude :   . 

1.  That,  if  a  will  is  subscribed  by  the  testator,  or  for  him  by 
another,  in  his  presence  and  by  his  express  direction,  but  in  the 
absence  of  the  attesting  witnesses,  the  will,  and  the  subscription 
to  the  same,  must  be  acknowledged  by  the  testator  to  the  attest- 
ing witnesses. 

2.  That,  in  making  such  acknowledgment,  it  is  not  necessaiy 
that  the  testator  should  acknowledge  to  each  or  both  of  said  wit- 
nesses, the  fact  that  Hall  had  signed  for  him  at  his  request  and 
by  his  express  direction,  if,  by  words  or  otherwise,  he  gave  the 
witnesses  to  understand  that  the  signature  and  the  wiU  were 
his,  and  then  had  it  attested  as  such  by  the  witnesses,  in  his 
presence. 

8.  That  the  signing  of  a  will  is  one  step  in  its  execution, 
and  when  done  in  the  absence  of  the  attesting  witnesses,  either 
by  the  testator  or  for  him  by  another,  the  fact  of  such  signing, 
and  the  authority  to  sign,  may  be  shown  by  any  competent  wit- 
nesses, or  by  facts  and  circumstances  which  raise  the  presump- 
tion of  such  execution,  as  well  as  by  the  acknowledgment  of 
the  attesting  witnesses. 

4.  That,  while  the  due  execution  of  a  will  cannot  be  assumed 
in  the  face  of  positive  evidence  to  the  contrary,  merely  because 
it  has  been  signed  and  attested  in  due  form,  yet  mere  failure  of 
the  attesting  witnesses,  or  their  denial  of  the  facts,  will  not  de- 
feat it,  if  it  can  be  established  by  other  evidence. 

Neither  failure  of  memory,  nor  the  corrupt  or  fake  eweuing 
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of  atteBting  witnesses,  will  be  allowed  to  defeat  the  will,  if  its 
dne  execution  can  be  shown  by  other  testimony.  8  Bedfield  on 
Wills,  cL  1,  §  3,  p.  9 ;  Claa'k  v.  Dimtuwant^  10  Leigh,  13 ;  1 
Redfield  on  Wills,  ch.  4,  §  19,  p.  22 ;  Dean  v.  Bean^  27  Vt.  746 
JEUioU  y.  EUioUy  10  AUen,  857 ;  Lawyer  v.  Smithy  8  Mich.  411 
TUden  y.  TUden,  13  Gray,  110 ;  EUa  v.  Edwards,  16  Gray,  91" 
Dewey  v.  Dewey,  1  Mete.  349 ;  Chaffee  v.  Bap.  Mies.  Con.  10 
Paige,  85 ;  Adams  v.  Field,  21  Vt.  256 ;  Bowma/n  v.  Christ- 
man,  4  Wend.  277 ;  2  PhilL  on  Ev.  935,  note ;  Kirk  v.  Ca/rr, 
54  Penn.  St.  285. 

This  last  was  the  case  of  a  will  signed  by  another,  and  ad- 
mitted to  probate.  It  was  held  that  the  prima  fade  case  of  due 
execution  could  not  be  overcome  by  one  of  the  attesting  witnesses 
swearing  that  he  did  not  recollect  that  the  testatrix  requested 
her  name  to  be  signed  by  another. 

During  the  trial  to  a  jury  in  the  District  Court,  upon  appeal, 
it  was  charged  by  the  contestants  that  the  original  will  which 
had  been  transmitted  by  the  Probate  Court  to  the  Common 
Pleas,  and  which  had  been  used  in  the  former  trial,  had  been 
altered  since  such  trial,  and  evidence  was  given  tending  to  sup- 
port that  charge,  and  also,  on  the  other  hand,  to  show  that  it  was 
made  before  the  execution  of  the  wilL 

The  allied  alteration  consisted  of  changing  the  word 
^<east"  to  ^'west,"  in  the  devise  of  real  estate,  which  mate- 
lially  changed  the  nature,  location,  and  extent  of  the  devises  of 
real  estate. 

In  the  general  charge,  the  court  said :  ^^  Something  has  been 
said  about  an  alteration  of  the  will  since  its  probate.  With  that 
you  have  nothing  to  do.  You  will  give  that  matter  no  attention 
or  consideration." 

A  general  exception  to  the  whole  charge  was  noted,  but  none 
to  this  proposition  in  particular. 

As  the  bill  of  exceptions  purports  to  contain  all  the  evidence 
and  charge  of  the  court,  and  one  of  the  grounds  for  a  new  trial 
was,  that  the  verdict  is  against  the  evidence  and  not  supported 
thereby,  the  court  will  look  to  the  whole  charge  in  connection 
with  the  evidence,  with  a  view  of  determining  whether,  under 
all  the  facts  and  circumstances  of  the  case,  substantial  justice 
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has  been  done,  or  whether  a  new  trial  should  have  been  granted 
M.  &  a  B.  li.  Co.  V.  Stra^,  29  Ohio  St.  448. 

The  effect  of  snch  charge  will  therefore  be  considered  under 
the  point. 

3.  That  the  verdict  is  against  the  evidence  and  nnsupported 
thereby. 

Under  this  head  we  will  not  discuss  the  evidence  at  length. 
It  is  enough  to  say,  that  upon^  the  question  of  a  due  execution 
of  the  paper  as  a  will,  we  are  of  opinion  the  verdict  was  fully 
warranted,  notwithstanding  the  infirmity  of  memory  of  the  at- 
testing witness,  after  the  lapse  of  so  many  years. 

The  question  still  remains,  is  the  verdict  and  judgment  war- 
ranted, in  view  of  the  evidence  and  charge  of  the  court  on  the 
subject  of  when  the  will  was  altered,  and  the  effect  of  such  al- 
teration. True  it  is,  as  stated  by  the  court  below,  that  an 
alteration  of  the  wiU,  after  its  probate,  cannot  invalidate  it,  and 
yet  we  think  that  this  remark,  taken  in  connection  with  the 
issue  before  the  jury,  and  the  evidence  as  to  when  the  word  easl 
was  changed  to  westj  was  calculated  to  mislead  the  jury. 

The  jury  must  ascertain  and  find  out  whether  "  the  writing 
produced  "  was  the  valid  will  of  the  testator  or  not.  This  writ- 
ing is  the  original  will  transmitted  by  the  probate  judge  to  the 
court,  as  required  by  statute. 

In  determining  whether  this  paper  was  the  last  will  of 
Frederick  Haynes,  the  jury  were  called  on  to  determine  not 
only  the  capacity  of  the  testator  to  make  a  will,  and  its  due  exe- 
cution, but  also  the  equally  important  fact  of  identifying  the 
paper  and  its  provisions  as  such  will. 

If  they  find  that  the  paper  writing  produced  was  duly  exe- 
cuted as  a  will  by  one  competent  to  make  one,  and  it  is  appar- 
ent, upon  its  face,  that  material  words  in  it  have  sometime  been 
altered,  then  it  is  a  material  inquiry,  if  the  paper  is  challenged 
on  that  ground,  as  to  when  the  change  was  made.  If  before 
execution,  then  the  pa}>er  as  it  reads  is  such  will ;  if  afterward, 
it  is  not  such  will  as  it  reads  by  reason  of  the  alteration,  and  the 
jury  should,  by  special  verdict,  have  passed  upon  this  question. 
In  the  present  case  it  is  apparent,  from  an  inspection  of  the 
paper,  that  the  word  in  dispute  was  originally  written  "  east^ 
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and  had  been  changed  to  ^' west."  Defendants  in  error  offered 
proof  to  show  the  change  was  made  while  writing,  and  before 
execution,  and  plaintiffs  in  error  offered  proof  to  show  it  was  so 
altered  since  probate. 

The  jury  were  instructed  to  disregard  this  evidence.  In 
this  there  was  error.  If  the  word  had  been  changed  before 
execution,  then  the  writing  produced  was  the  last  will,  but  if 
after,  it  was  not,  and  the  jury  erred  in  establishing  it  in  its  al- 
tered condition.  Such  subsequent  alteration  would  not  neces- 
sarily inyalidate  the  instrument,  for  that  depends  on  other  con- 
siderations and  facts  not  disclosed  in  this  case,  but  it  would 
prevent  the  establishment  of  the  will  in  the  changed  form  in 
which  it  is  produced  to  the  jury. 

Unless  this  alteration  was  made  under  such  circumstances 
as  invalidates  the  instrument,  the  jury  must  establish  the  will 
as  it  read  when  executed.  If  the  paper  was  a  valid  will  with 
the  word  ecut  instead  of  west  in  it,  then  it  should  be  so  estab- 
lished. 

The  verdict  of  the  jury  establishes  the  will  produced  before 
them,  reading  toest  and  not  east  The  judgment  is,  that  the 
''  will  mentioned  in  the  petition,"  with  the  word  east  and  not 
westy  was  adjudged  to  be  the  last  wilL  This  inconsistency  be- 
tween the  verdict  and  judgment,  as  to  the  proper  reading  of  the 
paper,  renders  it  xmcertain  what  are  the  provisions  of  the  will 
established  in  this  regard. 

The  real  question  was,  in  view  of  this  controversy,  how  did 
the  will  read  in  this  respect,  when  it  was  executed,  and  not  how 
it  was  recorded  nor  how  it  now  reads. 

In  a  collateral  proceeding  the  record  of  probate  might  prob- 
ably be  regarded  as  final  and  conclusive ;  but  in  a  contest  under 
the  statute,  such  is  not  the  case,  for  it  is  the  will  itself,  and  not 
the  probate  record,  nor  a  copy  thereof,  that  is  to  be  produced ; 
and  this  probated  will,  with  the  papers  attached,  makes  a  prima 
facie  case  for  the  papef  as  it  reads,  and  until  it  is  shown  that  it 
has  been  altered  since  execution. 

The  proceedings  to  contest  a  probated  will  are  in  the  nature 
of  an  appeal  from  the  order  of  probate.    All  questions  are  to 
be  heard  and  determined  de  novOy  as  upon  appeal,  the  probate 
Vol.  L— 18  ♦ 
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proceeding  making  a  prima  facie  case  in  f ayor  of  the  writing 
produced. 

Under  wliat  circnmstances  a  material  alteration,  pnrposel j 
made  by  one  to  be  benefited  thereby,  wonld  invalidate  f^e  in- 
Btrament,  in  whole  or  in  part,  is  a  question  we  have  not  consid- 
ered, as  it  is  not  in  the  case.  The  conclusion  reached  renders 
it  unnecessary  to  determine  the  other  questions  made  on  the 
record. 

We  only  add,  without  comment,  a  reference  to  some  author- 
ities bearing  on  the  point  considered.  In  re  Wilson^  8  Wise, 
171 ;  Jackson  ex  dem.  Malin  t.  Malin^  15  Johns.  293 ;  PigoCB 
Case,  11  Coke,  26 ;  Master  v.  MiO^,  1  Smith's  L.  Cas.  pt  11, 
p.  1254,  and  notes ;  Wilcqff'e  Appeal^  15  Penn.  St.  281 ;  LFxi 
V.  nBaU,  1  P.  Wms.  526 ;  8  Eedfield  on  Wills,  ch.  1,  §  5 ;  1 
Williams  on  Ex'rs  (6  Amer.  ed.),  167-172. 

Judgment  reversed,  and  cause  remanded  to  the  District 
Court  for  a  new  trial. 


Ab  to  failure  of  sabscribing  witnesses  to  give  neoessaiy  eyidence,  see  Ab- 
bott Y.  Abbott  and  Brown  y.  Clark,  infra. 

Acknowledgment  by  testator  of  his  signatare*— In  Sisters  of  Charity 
Y.  Kelly,  67  N.  T.  409,  John  KeUy,  the  testator,  produced  a  paper  to  two 
persons,  stating  that  he  had  "drawed  up  a  will,"  and  wished  them  to  witness 
it.  They  signed  their  names  to  the  writing  in  testator's  presence,  and  he  then 
wrote  his  name  in  the  body  of  the  will  The  execution  was  held  defectiYe, 
because  the  testator  had  signed  subsequent  to  the  subscribing  witnesses,  and 
had  not  written  his  name  at  the  end  of  the  will  It  was  further  decided  that 
the  instrument  could  not  be  proyed  as  a  will  on  the  attestation  clause,  which 
read  "  Subscribed  by  John  Kelly,  &c.,"  in  the  usual  form,  since  the  testator's 
name  was  not  written  there  in  the  presence  of  the  witnesses,  nor  was  that 
signature  acknowledged  by  him  to  them  as  his  act  On  the  last  point, 
Folger,  J.,  deliyering  the  opinion  of  the  court,  says:  '*  If  a  deceased  person's 
name  appear  to  an  instrument  purporting  to  be  his  will,  and  he  acknowl- 
edge to  the  witnesses  that  name  to  haYe  been  subscribed  by  him,  or  sub- 
scribed for  him  at  his  request  or  with  his  consent,  and  adopted  by  him  as  his 
own  act,  it  is  a  good  subscription  of  the  paper  as^a  wUl.  In  the  absence  of  ft 
subscription  in  the  presence  of  the  witnesses,  there  must  be  substantially  such 
an  acknowledgment;  and  the  law  will  not  deem  sufficient  proof  of  subscrip- 
tion that  which  does  not  come  up  to  this  (Chaffee  y.  Bap.  Miss.  Cony.  10 
Paige,  85;  Lewis  y.  Lewis.  11  N.  Y.  220).  Baskin  y.  Baskin  (86  N.  Y.  416), 
does  not  ponflict  with  this  yiew.    In  that  case  there  was  proof,  by  one  wiw 
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new,  of  the  tctual  signature  by  the  testator;  and  it  is  there  said  that  the  tes- 
tator must  verify  the  suhecription  of  his  name  as  authentic,  and  stress  is  laid 
upon  his  production  of  the  paper  to  which  he  had  personally  afl^ed  his  sig- 
nature." 

In  Mitchell  y.  Mitchell,  16  Hun,  97,  the  deceased  came  into  a  store  where 
the  two  witnesses  were,  and  handed  out  a  paper,  saying:  "  I  have  a  paper 
that  I  want  you  to  sign."  One  of  them  took  the  paper,  partly  opened  it,  saw 
what  it  was,  and  also  probably  saw  the  testator's  signature.  The  latter  said, 
"  This  is  my  wUl,  I  want  you  to  witness  it."  Then  the  two  witnesses  signed 
the  paper  under  the  attestation  clause.  It  did  not  appear  that  the  other  wit- 
ness saw  the  testator's  signature.  Deceased  then  took  the  paper  and  said, "  I 
declare  this  to  be  my  last  will  and  testament." 

The  surrogate  admitted  the  will  to  probate,  but  the  Supreme  Court,  Gen- 
eral Term,  reversed  his  action,  holding  that  there  was  no  sufficient  acknowl- 
edgment of  testator's  signature  to  the  witnesses. 

Lamed,  P.  J.,  delivering  the  opinion  of  the  court,  says:  "He  (the  testa- 
tor) never  acknowledged  or  stated  to  either  of  them  (the  witnesses)  that  the 
robocription  which  appears  at  the  end  of  the  paper  was  made  by  Imn.  He 
did,  it  is  true,  declare  that  the  whole  instrument  was  his  will.  But  that  is 
not  enough."  The  court  cite  the  Sisters  of  Charity  v.  Kelly,  tupra,  and  au- 
thorities therein  quoted. 

On  appeal  to  the  Court  of  Appeals,  77  N.  T.  596,  the  Judgment  of  the 
General  Term  was  affirmed  by  a  vote  of  four  judges  against  three,  no  opinions 
being  given. 

As  to  the  effect  of  an  attestation  clause  where  witnesses  forget  the  circum- 
Btances  of  the  execution,  see  Brown  v.  Clark,  infra,  and  note. 


Estate  of  Toomes. 

[64  California,  609.] 

OpnaON  OF  PRIEST  AS  TO  INBANITT. — SuBSCBEPnON  OF  WILL  BY 

ANOTHER. 

Upon  an  issue  as  to  the  sanity  of  the  testatrix  a  priest  may  properly  testify  as  to 
his  opinion  of  the  mental  condition  of  the  testatrix. 

Proof  of  the  insanity  prior  and  subsequent  to  the  making  of  her  will  is  admis- 
sible. 

The  name  of  a  testatrix  was  subscribed  to  the  will  by  one  of  the  subscribing 
witnesses,  and  she  declared  the  document  to  be  her  will  in  the  presence  and 
hearing  of  the  witnesses,  who  subscribed  their  names  at  her  request,  and  in 
her  presence,  and  in  the  presence  of  each  other.  Held,  to  be  a  sufficient  exe- 
cution. 
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Appeal  from  an  order  refusing  to  revoke  the  probate  of  a 
will  in  the  Probate  Court  of  Alameda  county. 
The  facts  are  stated  in  the  opinion. 

Leonard  Reynolds  and  W.  W,  Cope,  for  appellants. 

H.  A .  Leake^  J,  Chadbourne,  and  WiUon  <&  Wilson,  for 
respondent. 

In  bank,  Morrison,  C.  J.     On  the  first  day  of  August, 
1877,  a  petition  was  filed  in  the  Probate  Court  of  the  county 
of  Alameda,  by  certain  persons  therein  named,  for  the  revoca- 
tion of  the  probate  of  the  will  of  Mary  Isabella  Toomes,  de- 
ceased, and  for  the  cancellation  of  letters  testamentary  granted 
by  said  court,  upon  such  probate,  to  one  John  S.  Butler.    The 
grounds  set  forth  in  said  petition  are :  "  1st,  that  said  will  was 
a  forged  instrument ;  2d,  that  the  said  Mary  IsabeUa  Toomes 
was  not,  at  the  date  of  said  pretended  will,  of  sound  disposing 
mind  or  memory,  nor  free  from  undue  influence ;  but,  on  the 
contrary,  was  of  unsound  mind,  and  incompetent,  by  reason 
thereof,  to  make  a  will ;  and  further,  that  if  said  alleged  will 
was  ever  made  by  her,  she  never  understood  its  contents,  but 
was  imposed  upon  and  deceived,  and  that  she  executed  the 
same  under  fear,  and  undue  influence ;  and  3d,  that  said  pur- 
ported will  was  never  subscribed  by  said  Mary  Isabella  Toomes 
herself,  in  any  manner,  by  mark  or  otherwise,  nor  was  her 
name  ever  subscribed  thereto,  in  any  manner,  by  mark  or  other- 
wise, in  her  presence  or  by  her  direction,  by  any  person,  nor 
did  any  person  write  his  name  to  said  purported  will,  as  an 
attesting  witness  to  her  mark  or  to  her  signature  by  mark." 

To  this  petition  an  answer  was  duly  filed,  containing  a  spe- 
cific denial  of  all  the  material  allegations  contained  in  the  peti- 
tion ;  and  the  case  having  been  duly  heard  and  considered  by 
the  said  Probate  Court  of  Alameda  county,  a  decree  of  said 
court  was  entered  therein  on  the  26th  day  of  June,  1878, 
denying  the  application  of  the  contestants,  and  ratifying,  ap- 
proving, and  confirming  the  probate  of  the  said  will  of  the 
said  Mary  Isabella  Toomes,  and  adjudging  the  said  will  to  be 
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in  all  respects  legal  and  valid.  In  proper  time,  petitioners 
filed  their  bill  of  exceptions,  and  now  bring  the  action  of  the 
Probate  Court  before  this  court  for  review. 

On  the  trial  in  the  court  below,  one  Lawrence  Serda  was 
called  as  a  witness  on  behalf  of  contestants,  who,  on  his  exam- 
ination in  chief,  testified  as  follows :  ^^  I  called  there  alone 
about  three  o'clock  the  day  previous  to  her  death.  Afterward 
told  Father  Lagan.  I  went  into  the  room,  and  inquired  about 
the  state  of  her  health.  She  didn't  give  me  any  answer ;  in 
fact,  she  didn't  seem  to  take  much  notice  of  me  at  all.  I  re- 
mained there  a  few  minutes.  In  the  same  room  there  was  a 
lady.  She  was  afterward  introduced  to  me  as  Mrs.  Butler. 
As  I  could  not  get  a  proper  answer  from  the  old  lady,  I  re- 
quested Mrs.  Butler  to  move  out  of  the  room,  which  she  did 
very  kindly,  and  then  t  asked  the  old  lady  the  questions  pre- 
paring her  for  the  confession.  At  first,  I  spoke  to  her  in 
Spanish,  but  she  gave  me  an  answer  in  English.  I  do  not  re- 
member what  her  answers  were." 

Qv^esHon  by  contestants, — "  Were  her  answers  responsive  to 
your  questions  1  "•  Objected  to  by  proponents.  •  Objection  sus- 
tained, and  exception  taken  by  contestants. 

Witness  was  then  further  interrogated,  and  testified  as  fol- 
lows*: "  I  was  regularly  educated  for  the  priesthood  at  a  uni- 
versity in  Spain,  and  have  officiated  as  a  priest  for  the  past  ten 
years.  That  one  of  the  objects  of  the  preparatory  education 
of  a  priest,  as  he  was  taught,  was  to  make  him  competent  to 
pass  upon  the  mental  condition  of  a  commimicant.  That  for 
that  purpose,  to  a  limited  extent,  physiology  and  psychology 
were  branches  of  his  studies.  That  previous  to  officiating  as  a 
priest,  it  was  requisite  that  he  should  be  skilled  in  determining 
the  mental  condition  of  those  who  sought  the  sacraments ;  that 
in  every  case  of  the  administration  of  the  rites  of  his  church 
to  invalids  or  dying  persons,  it  was  necessary  for  the  priest  to 
make  an  examination  of  the  mental  condition  of  the  recipient, 
to  ascertain  if  his  mind  was  in  a  proper  state  to  reason  or  act 
of  its  own  volition.  That  the  sacrament  could  only  be  admin- 
istered after  such  a  preliminary  examination.    That,  therefore, 
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as  a  priest,  he  was  daily  required  to  exercise  and  pass  his  judg- 
ment on  the  mental  condition  of  persons." 

Question  hy  contestants, — ^^  State  the  mental  condition  of 
Mrs.  Toomes  as  she  appeared  to  you  during  this  visit." 

Question  objected  to  on  the  ground  that  ^^  the  witness  had  not 
been  shown  to  be  an  expert."  The  court  sustained  the  objec- 
tioUy  and  the  contestants  excepted  to  the  ruling  of  the  court. 

It  is  claimed  on  behalf  of  the  appellants,  that  this  was 
error.  Section  1870  of  the  Code  of  Civil  Procedure  reads  as 
follows:  "In  conformity  with  the  preceding  provision,  evi- 
dence may  be  given  upon  a  trial  of  the  following  facts : 

"  Subdivision  9.  The  opinion  of  a  witness  respecting  the 
identity  or  handwriting  of  a  person,  when  he  has  knowledge  of 
the  person  or  handwriting ;  his  opinion  on  a  question  of  science, 
artj  or  trade^  when  he  is  skilled  therein.^^ 

"  On  questions  of  science,  skill,  or  trade,  or  others  of  the 
like  kind,  persons  of  skill,  sometimes  called  experts^  may  not 
only  testify  to  facts,  but  are  permitted  to  give  their  opinions  in 
evidence.  Thus  the  opinions  of  medical  men  are  constantly 
admitted  as  to  the  cause  of  disease,  or  of  death,  or  the  conse- 
quences of  wounds,  and  as  to  the  sane  or  insane  state  of  a  per- 
son's mind,  as  collected  from  a  number  of  circumstances,  and 
as  to  other  subjects  of  professional  skill ;  and  such  opinions  are 
admissible  as  evidence,  though  the  witness  founds  them,  not  on 
his  personal  observation,  but  on  the  case  itself,  as  proved  by 
other  witnesses  on  the  trial."    (1  Greenl.  on  Ev.  §  440.) 

The  principle  is  thus  stated  by  another  writer  on  the  law  of 
evidence :  "  The  opinions  of  witnesses  possessing  peculiar  skill 
are  admissible  wherever  the  subject-matter  of  inquiry  is  such 
that  inexperienced  persons  are  unlikely  to  prove  capable  of 
forming  a  correct  judgment  upon  it  without  such  assistance ; 
in  other  words,  when  it  so  far  partakes  of  the  nature  of  a 
science  as  to  require  a  course  of  previous  habit  or  study,  in  or- 
der to  the  attainment  of  a  knowledge  of  it."  (Best  on  Evi- 
dence, vol.  2,  §  513.) 

It  will  thus  be  seen  that  the  provision  of  the  Code  permit- 
ting a  witness  to  give  his  opinion  on  a  question  of  science,  art, 
or  trade,  when  skilled  therein,  is  but  a  legislative  enactment  of 
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a  wellHsettled  role  of  evidence  at  common  law;  and  the  in- 
quiiy  here  is,  whether  it  snfficientlj  appears  that  the  witness 
Serda  was  an  expert  npon  the  question  of  mental  disease  gen- 
eraUy  termed  insanity. 

It  has  been  a  question  with  the  courts,  whether  the  rule 
upon  this  subject  was  limited  to  the  opinions  of  experts ;  and 
in  a  yery  late  and  elaborate  case  before  the  Supreme  Court  of 
Xew  Hampshire,  it  was  held  that  it  was  not  so  limited. 
^'  Non-professional  witnesses,  who  are  not  subscribing  witnesses 
to  a  will,  may  testify  to  their  opinions  in  regard  to  the  sanity 
of  a  testator,  when  founded  upon  their  knowledge  and  obser- 
yation  of  the  testator's  appearance  and  conduct."  {Hardy  y. 
MenriU,  66  N.  H.  227.)  And  Mr.  Kedfield,  in  his  work  on 
wills,  seems  to  adopt  the  rule  laid  down  in  the  Kew  Hampshire 
<!aBe  as  correct.  The  following  is  his  language :  ^  The  learned 
Judge  shows  yery  condusiyely,  both  upon  authority  and  rea- 
son, that  the  opinion  of  the  unprofessional  witness  in  such  a 
case  is  commonly  far  more  reliable  as  a  basis  of  ultimate  de- 
cision on  questions  of  sanity  and  mental  capacity,  than  any 
specific  facts  which  could  possibly  be  gathered  from  the  wit- 
Q^gg^^  «  «  «  f  }^^  tendency  of  American  courts,  in  the 
last  few  years,  has  been  largely  in  the  direction  contended  for  by 
the  learned  judge ;  and  there  seems  to  be  no  question  that  it 
must  ultimately  preyail  all  but  uniyersally.  We  should  re- 
joice at  such  a  result  as  greatly  tending  toward  the  establish- 
ment of  truth,  with  greater  facility  and  certainty,  in  a  yery 
important  class  of  cases."  (1  Sedfield  on  Wills  [4th  ed. 
1876],  138, 145 ;  De  Witt  y.  Barly  and  Shoemaker,  17  N.  Y. 
340.) 

It  is  not  necessary  for' us,  howeyer,  to  pass  upon  the  ques- 
tion of  the  admissibility  of  such  eyidence  in  this  case.  The 
witness  Serda,  it  is  claimed,  was  am,  expert,  and  it  is  upon  the 
ground  that  he  was  an  expert  that  the  alleged  error  in  the 
ruling  of  the  court  below  is  predicated.  The  inquiry  then  is, 
what  is  an  expert  ?  ^  Experts,  it  has  been  said,  are  persons  in- 
structed by  experience."  (Best  on  Eyidence,  yoL  2,  p.  368.) 
Webster's  definition  is,  ^^  taught  by  use,  practice,  or  experi- 
ence."   Worcester  says  an  expert  ^'  is  a  person  haying  skill. 
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experience,  or  peculiar  knowledge  on  certcdn  subjects  or  in  cer- 
tain professions — a  scientific  witness."  The  following  defini- 
tion is  given  by  Bouvier:  "Experts — ^Witnesses  who  are 
admitted  to  testify  from  a^  peculiar  knowledge  of  some  art  or 
science,  a  knowledge  of  which  is  requisite  or  of  value  in 
settling  the  point  at  issue;  persons  conversant  with  the  subjects 
matter  on  questions  of  science,  skill,  trade,  and  others  of  like 
kind." 

In  the  case  of  FairchUd  et  al.  v.  Bctacomh  et  al.  85  Yt 
408,  the  court  says:  "Persons  who  are  much  accustomed  to 
attend  upon  the  sick — to  watch  the  progress  of  diseases  to  their 
end,  and  to  be  with  the  dying,  are  by  their  experience  enabled 
to  form  a  better  judgment  as  to  the  course  of  disease,  and  its. 
probable  effect  upon  the  body  and  mind  in  the  last  hours  of 
life,  than  others  who  have  no  such  opportunity.  Physicians 
who  are  in  general  practice,  and  nurses,  thus  become  experts  in 
such  matters,  so  far  as  observation  and  experience  can  furnish 
knowledge. "  "  One  who  is  not  engaged  in  the  practice  of 
physic  may,  nevertheless,  be  competent  to  testify,  if  he  shows 
that  he  had  studied  the  science  of  medicine,  and  felt  compe- 
tent to  express  a  medical  opinion  upon  a  particular  disease. 
The  fact  that  he  was  not  a  practicing  physician  would  go  to 
his  credit."  {TvUis  v,  EMd,  12  Ala.  648.)  "  It  hw  been  de- 
cided often  that  medical  experts  may  express  a  direct  opinion 
upon  the  sanity  of  the  testator,  when  they  have  had  an  oppor- 
tunity to  form  such  opinion  from  personal  examination  and 
acquaintance."  (Redfield  on  the  Law  of  Wills,  vol.  1,  pp. 
154-5.) 

The  foregoing  citations  are  sufficient  to  establish  the  general 
rule  on  the  subject  of  "  expert "  testimony,  and  now  let  ns 
apply  the  rule  to  the  facts  of  this  case. 

Was  the  witness  Serda  an  expert  on  the  question- of  insan- 
ity? Was  he  skilled  in  the  science  of  mental  diseases?  A 
reference  to  his  evidence  will  answer  these  questions.  He  saya^ 
he  was  regularly  educated  in  a  college  of  Spain,  and  had  offici- 
ated as  a  priest  for  ten  years.  That  it  was  a  part  of  his  pre- 
paratory education  to  become  competent  to  pass  upon  the  men- 
tal condition  of   communicants  in  his  church,  and  for  that 
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pnrpose  physiology  and  psychology  were  branches  of  his 
studies.  "  That  previous  to  officiating  as  a  priest,  it  was  requi- 
site that  he  should  be  skilled  in  determining  the  mental  condi- 
tion of  those  who  sought  the  sacraments.  That  in  every  case 
of  the  administration  of  the  rites  of  his  church  to  invalids  or 
dying  persons,  it  was  necessary  for  the  priest  to  make  an  exam- 
ination of  the  mental  condition  of  the  recipient,  to  ascertain  if 
his  mind  was  in  a  proper  state  to  reason  or  act  of  its  own  voli- 
tion. That  the  sacrament  could  only  be  administered  after 
8uch  a  preliminary  examination,  and  that,  therefore,  as  a  priest,. 
he  was  daily  required  to  exercise  and  pass  his  judgment  on  the 
mental  condition  ofpersonsP 

It  has  been  shown  by  the  authorities  already  referred  to,, 
that  physicians  in  general  practice,  who  have  never  made  a 
specialty  of  the  subject  of  insanity,  as  well  as  physicians  who> 
are  not  engaged  in  the  practice  of  their  profession,  and  alsa 
nurses,  are  deemed  experts  on  this  subject ;  and  on  what  prin- 
ciple, or  for  what  reason,  could  the  witness  Serda  be  held  not 
to  be  an  expert.  It  was  a  part  of  his  collegiate  education,  and 
it  was  especially  a  matter  of  daily  practice  with  him,  for  ten 
years,  to  familiarize  himself  with  the  mental  condition  of  per- 
Bons  upon  whom  he  was  called  on  to  attend  in  his  character 
as  a  priest ;  and  it  does  seem  to  us,  that,  from  both  education 
and  experience,  he  was  peculiarly  qualified  to  express  an  opin- 
ion, as  an  expert,  on  the  question  of  mental  disease. 

The  objection  that  the  inquiry  invaded  the  secrecy  of  the 
confessional  is  not,  in  our  opinion,  well  taken.  It  is  not  pre- 
tended that  the  testatrix  ever  made  a  confession,  and  the  mat- 
ter upon  which  the  witness  was  interrogated  did  not  come 
within  the  letter  or  spirit  of  §  1881  of  the  Code  of  Civil 
Procedure.  "  A  clergyman  or  priest  cannot,  without  the  con- 
sent of  the  person  making  the  confession,  be  examined  as  to 
any  confession  made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  church  to  which  he  be- 
longs." The  above  is  the  prohibition  found  in  the  Code.  The 
examination  of  the  priest  was  confined  to  facts  which  were 
brought  to  his  knowledge  on  a  preliminary  examination,  and 
with  a  view  to  learn  whether  Mrs.  Toomes  was  in  a  proper 
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condition  of  mind  to  make  a  confession,  and  nothing  more. 
But  it  is  claimed  that  the  testimony  was  inadmissible,  becaufie 
the  excluded  proof  relates  entirely  to  the  condition  of  Mrs. 
Toomes  at  a  period  subsequent  to  the  execution  of  the  wilL 
The  learned  counsel  for  the  respondent  has  cited  several  au- 
thorities for  the  purpose  of  showing  that  proof  of  insanity,  at  a 
given  time,  raises  no  presumption  of  insanity  prior  thereto. 
We  understand  the  rule  to  be,  however,  that  proof  of  insanitj, 
not  only  at  the  time  the  act  was  done,  but  bol^  before  and  sab- 
sequent  thereto,  is  admissible.  (1  Bedfield  on  Wills,  156-157 ; 
Kinne  v.  Kinne^  9  Conn.  104 ;  McAUutter  v.  7^  StaUy  17 
Ala.  436 ;  Peaeley  v.  RdbhinSy  3  Metcalf ,  164 ;  McLane  v. 
The  State,  16  Ala.  672.)       • 

It  is  further  claimed  that  the  admission  of  the  rejected  evi- 
dence would  not  have  changed  the  result ;  therefore  no  injury 
has  been  done  the  appellants  by  the  ruling  of  the  judge  ex* 
eluding  the  evidence  of  the  witness  Serda.  In  Spc^nagley. 
Dellinger,  38  Cal.  278,  it  was  held  that  a  new  trial  should  be 
granted,  because  incompetent  evidence  was  admitted ;  although 
the  judge  who  tried  the  case  held,  in  denying  a  motion  for  a 
new  trial,  that  his  decision  would  have  been  the  same  if  the 
evidence  had  not  come  in :  and  in  the  case  of  Sweeney  y*  RUey^ 
42  Cal.  402,  the  case  of  Sptmagle  v.  DMinger  was  referred  to 
in  terms  of  approval,  and  it  was  there  said  that  "  injury  will  be 
presumed  from  error,  where  we  cannot  see  from  the  record 
that  none  has  been  done."  But  whatever  the  rule  may  be  upon 
this  point,  when  improper  evidence  has  been  admiUedy  not 
changing  the  result,  it  seems  to  be  well  settled  that  excUtsian  of 
proper  evidence  is  ground  of  reversal  In  the  case  of  Arthurs 
et  aL  V.  Hartj  the  Supreme  Court  of  the  United  States  says : 
"  The  case  of  the  refusal  of  proper  evidence  on  the  trial  is 
subject  to  very  different  considerations  from  those  applicable 
to  the  improper  admission  of  it.  The  exclusion  of  the  evi- 
dence might  change  the  legal  features  of  the  cause,  and  lead  to 
a  determination  of  it  upon  principles  wholly  inapplicable,  in 
case  the  evidence  had  been  admitted.  *  ♦  ♦  We  think, 
therefore,  that  the  improper  rejection  of  testimony  on  the  trial 
before  the  judge,  where  the  jury  has  been  dispensed  with, 
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should  conBtitnte  the  subject  of  review  on  the  writ  of  error,  as 
in  the  case  of  a  trial  before  a  jury."    (See  17  How.  U.  S.  6.) 

The  rejection  of  the  evidence  of  the  witness  Serda  was 
error,  for  which  the  judgment  must  be  reversed.  But  there 
are  two  other  questions  in  the  case  upon  which  it  may  be 
proper  for  us  to  pass. 

The  objections  to  the  will  made  by  contestants,  on  the 
ground  that  the  same  was  not  executed  and  attested  as  required 
by  the  provisions  of  the  Civil  Code,  are  not  well  taken.  In 
the  first  place,  it  is  claimed  by  contestants  that  the  subscription 
was  not  made  in  the  presence  of  the  attesting  witnesses,  and 
that  the  testatrix  did  not  acknowledge  before  them  that  the 
will  was  made  by  her  authority.'  We  are  of  the  opinion  that 
the  evidence  in  the  case  was  sufficient  to  justify  the  court  be- 
low in  holding  that  the  will  was  executed  in  accordance  with 
§  1276  of  the  Civil  Code.  The  witness  Leake,  by  whom  the 
will  was  written,  testified  as  follows :  ^^  I  said  to  her :  ^  It  is  not 
necessary  that  you  should  write  your  name.  I  will  write  your 
name  and  yon  can  make  your  mark.'  She  said,  ^  WelL'  I  im- 
mediately went  back  to  the  table  and  wrote  her  name.  I  think 
I  sat  down.  I  wrote  her  name,  and  then  walked  back  to  the 
bed,  and  I  think  Judge  Lawton  took  a  pen  up,  as  he  had  been 
there  all  the  time,  and  dipped  it  in  the  ink-bottle ;  some  one 
held  the  ink-bottle  on  the  bed.  I  said :  '  This  is  your  signa- 
ture. I  have  written  your  name,  and  you  can  make  your 
mark.'  I  took  hold  of  the  pen,  and  she  made  her  mark  by 
touching  the  pen  at  the  top.  I  am  positive  she  touched  the 
pen.  I  then  said :  ^  Do  you  acknowledge  this  to  be  your  sig- 
nature ? '  She  said :  ^  Yes.'  I  then  read  the  attestation  clause 
as  it  appears  here,  distinctly,  and  then  put  these  questions: 
'  Do  you  declare  this  to  be  your  last  will  and  testament,  and  do 
yon  now  request  Judge  Lawton  and  myself  to  sign  it  as  sub- 
scribing witnesses  t '  She  said :  ^  Yes,'  freely  and  distinctly. 
I  then  immediately  wrote  my  name  with  the  same  pen  that  the 
niark  was  made  with.  The  will  was  resting  on  a  book,  the 
book  rested  on  the  bed  immediately  before  her ;  she  was  look- 
ing at  it  all  the  time.    Judge  Lawton  wrote  his  name  while  the 
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paper  was  resting  on  the  book  immediately  before  Mrs.  Toomes, 
in  my  presence." 

Here  we  have  the  fact  that  the  testatrix  made  her  mark  to 
the  instmment,  the  declaration  that  it  was  her  will  and  testa- 
ment, made  in  the  presence  and  hearing  of  the  witnesses,  and 
the  fact  that  the  witnesses  subscribed  the  same  at  her  request, 
in  her  presence,  and  in  the  presence  of  each  other,  distinctly 
testified  to  by  the  witness  Leake.    We  think  this  was  sufficient. 

The  last  objection  made  by  the  appellants  that  we  will  no- 
tice, is,  that  the  will  is  insufficiently  witnessed.  It  is  claimed 
that  the  party  who  wrote  the  name  of  the  testatrix  should  have 
signed  his  name  as  a  part  of  the  rigruxture}  that  ^^  his  name 
was  an  essential  part  of  the  signature,"  and  that  a  witness  to 
the  signature  cannot  be  a  witness  to  the  will.  We  are  unable 
to  see  the  force  of  this  objection.  Section  1278  of  the  Civil 
Code  provides,  that  a  witness  to  a  written  will  must  write  his 
name  and  his  place  of  residence;  and  a  person 'who  subscribes 
the  testator's  name,  by  his  direction  must  write  his  own  name 
as  a  witness  to  the  will.  Bat  a  violation  of  the  section  does 
not  affect  the  validity  of  the  will. 

In  our  opinion,  the  requirements  of  the  above  section  were 
complied  with  in  the  present  case. 

Judgment  reversed. 

Sharpstein,  J.,  Thornton,  J.,  and  Myrick,  J.,  concurred. 


Will  of  Blakely. 

[48  Wisoonsio,  294.] 

Evidence  on  question  of  testamentary  capacity. 

The  will  was  made  April  7,  1876,  and  the  incapacity  alleged  was  dementia,  ac- 
companied by  insane  delusions.  Held,  that  clear,  sensible  and  perfectly  coher- 
ent letters,  written  by  the  testatrix  during  the  year  1875,  and  as  late  as  February, 
1876,  upon  business  and  other  matters,  are  entitled  to  considerable  weight  in 
determining  the  issue. 

Tl^e  other  evidence  in  the  case,  though  showing  eccentricity,  caprice,  fretfulness. 
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and  a  suspicious  and  irritable  temper,  heldt  not  sufficient  to  establish  either  a 
lack  of  mental  capacity  in  the  testatrix,  or  insane  delusions  which  would  pre- 
vent the  use  of  her  faculties  in  disposing  by  will  of  her  property. 
Weight  of  testimony  given  by  medical  experts. 

Appeal  from  the  Circuit  Court  for  Winnebago  county. 

The  Circuit  Court  reversed  an  order  of  the  County  Court 
of  said  county,  admitting  to  probate  the  will  of  Sarah  M. 
Blakely.  From  the  judgment  of  the  Circuit  Court  this  appeal 
was  taken  by  David  Blakely,  contestant  of  the  will. 

Cfiarlea  E.  Pike^  for  the  appellant. 

George  W.  Bumell  and  Charles  W,  Felkcr^  for  the  re- 
spondent. 

Cole,  J.  The  sole  question  in  this  case  relates  to  the  testa- 
mentary capacity  of  Mrs.  Blakely  to  make  the  will  executed  by 
her  on  the  seventh  of  April,  1876.  The  validity  of  the  will  is 
contested  by  her  surviving  husband  David  Blakely,  heir-at-law. 
The  County  Court  admitted  the  will  to  probate ;  but,  on  appeal, 
the  Circuit  Court  decided  that  the  testatrix  was  incompetent, 
by  reason  of  mental  unsoundness  and  insanity,  to  make  a  valid 
will,  and  reversed  the  order.  The  Circuit  Court  found,  from 
the  evidence,  that  Mrs.  Blakely  had  been  of  unsound  mind  and 
chronically  insane  for  a  long  time  prior  to  the  making  of  the  will ; 
that  such  insanity  was  of  the  type  known  ajs  dementia,  accom- 
panied by  insane  delusions ;  and  that  the  provisions  of  the  will 
were  influenced  by,  and  were  the  result  of  such  insane  delusions. 
Considerable  testimony  was  produced  on  the  trial,  on  the  one 
side,  for  the  purpose  of  proving  that  the  testatrix  was  of  sound 
mind  and  memory  when  she  made  the  will ;  and,  on  the  other 
side,  to  show  that  she  was  not.  This  testimony  was  analyzed 
and  discussed  with  much  clearness  and  ability  by  counsel  on 
both  sides,  on  the  argument.  Owing  to  the  pressure  of  other 
duties,  we  shall  be  compelled  to  deal  with  the  questions  of  fact 
in  a  summary  way,  doing  little  more  than  stating  the  conclusions 
we  have  reached  upon  the  evidence.  In  our  deliberations,  how- 
ever, we  have  endeavored  to  give  due  consideration  to  all  the 
evidence  bearing  upon  the  question  of  the  testamentary  capacity 
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of  Mrs.  Blakelj  prior  to  and  at  the  time  she  made  her  will,  and 
also  to  the  remarks  of  learned  counsel  upon  the  testimony. 

We  may  say,  at  the  outset,  that  it  appears  the  testatrix  wis 
formerly  the  wife  of  one  Mr.  Pratt,  a  farmer,  and  resided  in 
Coming,  New  York.    In  the  latter  part  of  the  year  1869,  she, 
then  being  a  widow  without  children,  married  the  contestant,  a 
widower  having  several  children,  and  residing  in  the  township 
of  Neenah,  in  this  State.    Of  her  early  history  or  former  mar- 
ried life  we  know  but  little.    One  of  her  brothers,  who  was  a 
witness  for  the  proponent  of  the  will,  testified  that  when  she 
was  a  school  girl,  she  used  to  laugh  and  cry  easily ;  and  this  pe- 
culiarity in  her  character  seems  to  have  increased  as  she  grew 
older.    In  the  latter  part  of  her  life  she  became  large  and  gross. 
In  the  summer  of  1873,  she  was  ill  from  a  protracted  fever. 
After  her  recovery,  she  visited  her  relatives  in  Iowa,  and  re- 
turned to  her  husband's  home  in  October.    Some  time  previous 
to  this  visit  she  had  a  large  rupture — ^^  umbilical  hernia^'^  aa 
her  physician.  Dr.  Bamett,  says,  who  was  called  to  treat  her  in 
the  summer  of  1874 ;  and  from   this  rupture  she  suffered  at 
times  severely.    She  was  obliged  to  wear  a  truss  or  supporter, 
which  it  was  extremely  difficult  to  keep  in  position  on  account 
of  her  weight.    She  had  a  stroke  of  apoplexy — or  paralysis,  as 
it  is  indifferently  called  in  the  testimony — about  the  10th  of 
December,  1875,  which  shock  produced  a  depressing  efEect  upon 
her  spirits,  causing  frequent  paroxysms  of  grief  and  crying,  also 
affecting  her  speech,  and  making  her  lame  in  one  side.    Dr.  Bar- 
nett  attended  her  upon  this  occasion,  making  several  professional 
visits,  and,  according  to  his  recollection,  though  of  this  he  was 
not  positive,  there  was  decided  symptoms  of  improvement  be- 
tween his  first  and  last  visit.    In  April  following,  she  made  the 
will  which  is  now  contested. 

The  various  provisions  were  dictated  by  herself  to  the  magis- 
trate who  wrote  it.  She  was  not  ill  at  the  time,  but  could  walk 
about  the  house,  though  lame.  She  talked  with  difficulty,  but 
could  generally  make  herself  understood.  Soon  after  making 
her  will,  she  went  to  Iowa  again  to  visit  her  relatives,  where 
she  had  another  paralytic  stroke.  She  returned  home  about  the 
1th  of  September.    On  the  26th  of  that  month  she  was  sent 
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to  the  Northern  Hospital  for  the  Insane,  and  died  there  March 
10, 1877.  Up  to  the  time  she  last  retnmed  to  Iowa,  her  mem- 
ory seemed  good.  During  the  year  1875,  and  certainly  as  late 
as  Febroary,  1876,  she  wrote  clear,  sensible  and  perfectly  coher- 
ent letters  to  her  relatives  in  Iowa,  about  business  matters  and 
in  regard  to  the  management  of  some  loans  she  had  made  in 
that  State.  To  our  mind,  these  loans  are  entitled  to  consider- 
able weight,  as  bearing  upon  the  question  of  her  mental  condi- 
tion and  testamentary  capacity  prior  to,  and  shortly  before, 
making  the  will.  They  may  not  be  conclusive  upon  the  ques- 
tion whether  she  was  sane  when  they  were  written ;  but  it  is 
not  easy  to  believe  they  were  the  productions  of  a  person 
stricken  with  chronic  dementia — a  type  of  insanity,  according 
to  the  medical  testimony,  usually  of  slow  progress,  marked  in 
its  early  stages  by  general  impairment  and  enf  eeblement  of  the 
intellectual  faculties,  and  ending  in  mental  decay  and  idiocy. 
It  may  be  true,  as  claimed  by  the  learned  counsel  for  the  con- 
testant, that  mental  perversion  and  insane  delusion  do  not  ex- 
hibit themselves  as  soon  in  the  correspondence  as  in  the  acta 
and  conduct  of  the  insane ;  but  it  seems  hardly  credible  that 
one  incapable  of  continued  thought  and  attention,  and  who  had 
nearly  lost  her  intellectual  powers,  could  have  written  some  of 
these  letters.  But,  to  pass  on,  what  is  there  in  the  evidence 
relied  upon  to  show  that  the  testatrix  was  incompetent,  by 
reason  of  mental  unsoundness  and  insanity,  to  make  a  valid  will 
in  April,  1876  i 

It  is  said,  by  contestant's  counsel,  that  the  testimony  over- 
whelmingly shows  that  her  mind  then  was,  and  had  been  for  a 
long  time,  full  of  insane  delusions,  not  only  upon  particular 
subjects,  and  in  reference  to  a  particular  person,  but  upon  all 
subjects.  The  facts  relied  on  to  prove  unsoundness  of  mind 
and  insane  delusions  on  the  part  of  the  testatrix,  before  and  at 
the  time  she  made  her  will,  are  these :  She  was  subject,  the  wit- 
nesses say,  while  she  lived  in  Keenah,  to  frequent  fits  of  crying 
and  laughing  without  any  apparent  cause.  Her  conduct  often- 
times was  strange  and  unnatural.  She  was  easily  excited  into 
passion  and  frenzy.  At  an  early  period  she  conceived  a  great 
dislike  or  antipathy  for  her  husband,  and  every  one  connected 
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with  him,  which  continued  to  the  end  of  her  life.     She  was 
constantly  complaining  of  him,  and  about  his  character,  house 
and  surroundings.     She  was  very  suspicions  of  him;  accused 
him  of   stealing  from  her.    She  also  accused  others  of  tak- 
ing her  papers,  opening  her  letters,  and  other  things  of  like 
character.     She  believed  her  husband  was  meditating  some 
fraud  upon  her  rights,  or  intended  leaving  her  or  procuring  a 
divorce.     She  took  up  the  strange  notion,  on  one  or  two  occa- 
sions, that  he  had  committed  suicide  or  was  about  to  be  mur- 
dered.    Most  of  these  suspicious  apprehensions  and  fancies 
were  doubtless  groundless — ^the  ofispring  of  her  peculiar  tem- 
perament and  nervous  organization ;  for  it  is  perfectly  mani- 
fest, from  all  of  the  testimony  in  the  case,  that  Mrs.  Blakely 
was  a  very  eccentric  and  peculiar  person.     She  was  excitable, 
nervous,  flighty  and  hysterical.     She  was  suspicious  of  all,  dis- 
contented and  unhappy.     Her  married  life  was  unhappy  from 
some  cause ;  whether  through  her  own  fault  or  the  fault  of  her 
husband  is  left  in  the  dark.     She  was  dissatisfied  with  her 
house,  which  was  not  as  comfortable,  well  finished  and  fur- 
nished as  the  one  she  had  lived  in  before  her  second  marriage. 
There  were  defects  in  the  house  well  calculated  to  worry  and 
annoy  any  careful,  prudent  housekeeper.    She  always  insisted 
that  her  husband  had  deceived  her  in  respect  to  his  home  and 
its  surroundings,  and  as  to  his  pecimiary  circumstances.    What 
foundation  there  was  for  this  complaint  or  charge  can  never  be 
known.    But,  considering  her  idiosyncrasies,  her  bad  rupture 
and  poor  health  generally,  she  might  have  been  dissatisfied  and 
fault-finding  with  any  one  under  the  most  favorable  conditions. 
For  true  it  is,  she  was  probably  not  one  of  those  happily  con- 
stituted persons  who  make  the  best  of  everything,  and  meet  the 
rough  and  smooth  in  life  with  an  equal  countenance.     Possibly 
her  husband  was  in  some  degree  responsible  for  her  discontent, 
irrational  conduct  and  constant  complaining.     The  real  home 
Hf e  of  husband  and  wife  is  concealed  from  the  public  eye,  and 
it  is  not  easy  to  discover  who  is  really  responsible  for  domestic 
discord.    Not  unfrequently  harsh  language,  cold  manner,  in- 
difference to  the  wants  and  feelings  of  each  other,  a  lack  of 
sympathy  and  kind  attention,  alienate  afiection  and  create  dis- 
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like  between  them  as  efEectnallj  as  the  most  flagrant  acts  of 
cruelty.  Bnt,  however  this  may  be,  we  do  not  discover  any- 
thing in  the  conduct,  or  foolish  caprices,  or  ungrounded  sus- 
picions of  Mrs.  Blakely,  which  satisfies  us  that  she  was  under 
the  influence  of  insane  delusions  at  the  time  she  made  her  will, 
or  was  then  wanting  in  testamentary  capacity.  Everything  said 
or  done  by  her  is  quite  consistent  with  mental  health  in  a  person 
of  her  peculiar  organization  and  temperament. 

In  its  leading  features,  and  the  facts  relied  on  to  prove  in- 
sane delusion  and  chronic  unsoundness  of  mind,  the  case  is  very 
much  like  that  of  Chajm^  32  Wis.  558.  Indeed,  Chafin's  life 
and  conduct  were  more  marked  by  the  exhibition  of  wild  va- 
garies, absurd  opinions  and  foolish  suspicions,  and  a  bitter  dis- 
like of  those  who  should  naturally  have  been  the  objects  both 
of  his  affection  and  bounty,  than  anything  we  find  in  the  life 
and  conduct  of  Mrs.  Blakely.  Yet  it  was  held  that  all  these 
mental  peculiarities  and  eccentricities  of  character  and  conduct 
on  the  part  of  the  testator  were  entirely  consistent  with  the 
condition  of  sanity.  The  ruling  of  the  Circuit  Court  in  this 
case  in  respect  to  testamentary  capacity,  and  as  to  what  is 
proof  of  insane  delusion,  cannot  be  affirmed  without  overruling 
that  decision.  In  the  Chajin  Case^  also,  that  which  distin- 
guishes insane  delusion  from  mere  caprice  and  eccentricity  of 
character,  is  clearly  pointed  out,  and  the  remarks  of  Mr.  Justice 
Lyon  on  that  subject  are  directly  applicable  to  the  testimony 
before  us. 

What  constitutes  a  sound  mind,  within  the  meaning  of  the 
statute,  or  what  degree  of  mental  power  the  testator  should 
possess  in  order  to  make  a  valid  will,  was  a  question  incidentally 
considered  or  directly  passed  upon  in  Holden  v.  Meadows^  31 
Wis.  284 ;  the  Ghxxfin  Case,  supra;  and  Bumham  v.  Mitchell^ 
34  Wi&  117 ;  and  need  not  be  dwelt  upon  now.  It  is  sufficient 
to  say,  that  the  rule  laid  down  on  this  subject  by  Judge  Davies, 
in  Ddafidd  v.  Parish,  25  N.  T.  29,  was  adopted,  which  is,  in 
substance,  that  it  is  essential  the  testator  should  have  suffi- 
cient capacity  to  comprehend  the  nature  of  the  act  and  its 
effects,  and  should  perfectly  understand  the  extent  of  his  prop* 
Vol.  L— 19 
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ertj  of  which  he  is  disposing,  and  his  rektion  to  all  persons  wha 
have  claims  upon  his  bounty. 

The  testatrix  seems  to  have  possessed  this  degree  of  mental 
power  and  understanding,  and  the  evidence  does  not  justify  the 
conclusion  that  her  mind  was  under  the  influence  of  any  insane 
delusion  which  would  perrert  or  disturb  its  faculties  in  making 
a  testamentary  disposition  of  her  estate.  The  evidence  further 
satisfactorily  shows,  that  the  disposition  which  she  did  make  of 
her  property  was  in  entire  harmony  with  her  frequently  de- 
clared purpose.  She  had  often  said  that  she  intended  to  give 
her  property  to  some  religious  or  benevolent  institution.  The 
evidence  does  not  inform  us  of  the  value  of  her  estate,  though 
it  was  stated  by  counsel,  on  the  argument,  as  we  remember,  that 
it  would  amoxmt  to  about  $6,000.  By  the  will  she  gave  her 
husband  $250,  which  she  states  she  let  him  have  about  six  years 
before,  and  which  he  was  to  repay  with  ten  per  cent,  interest ; 
and  the  rest  of  her  property  she  gave  to  the  Home  for  the 
Friendless  in  the  city  of  New  York,  to  the  American  Tract 
Society,  and  to  the  American  Bible  Society —the  great  bulk  of 
her  property  being  given  to  the  latter  institution.  Now,  how 
can  we  say,  looking  at  the  will  alone,  that  this  was  not  a  suit- 
able and  perfectly  proper  disposition  for  her  to  make  of  her 
property  under  the  circumstances  t  It  must  be  borne  in  mind 
that  the  law  allows  a  person  of  sufScient  capacity  and  requisite 
age  ^'  to  do  as  he  wiU  with  his  own."  The  courts  have  no  right 
to  control  the  exercise  of  this  power  because  the  disposition 
made  does  not  seem  just  and  natural.  The  testatrix  had  said  to 
more  than  one  witness  that  she  was  under  no  obligations  to  her 
relatives ;  that  they  had  never  helped  her,  or  that  they  were  well 
enough  o£E ;  and  thai  she  would  not  leave  her  husband  anything^ 
because  he  had  not  treated  her  as  he  should,  and  had  misrepre- 
sented things  to  her  before  marriage.  She  had  apparently  fully 
meditated  upon  the  subject,  and  this  was  the  disposition  which 
she  was  resolved  to  make  of  her  estate. 

There  is  one,  and  it  seems  to  us  very  unimportant  matter^ 
which  was  considerably  commented  on  by  the  counsel  for  the 
contestant,  and  which  perhaps  requires  a  passing  word.  Mr. 
Conlan,  who  drew  the  will  as  dictated  by  Mrs.  Blakely,  testified 
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that  she  asked  him  on  that  occasion  a  good  many  questions,  and 
wanted  to  know  whether  he  did  not  think  '^  it  wonld  be  a  good 
thing  to  give  her  money  to  the  Bible  Society,  because  there 
were  a  good  many  people  who  had  no  Bibles,  saying  she  did 
not  believe  in  the  Bible  herself."  It  is  said  that  it  is  sti-ong  evi- 
dence of  an  unsound  mind,  that  she  should  leave  her  property 
for  the  dissemination  of  the  Bible,  which  she  did  not  believe 
in.  This  might  be  so,  could  we  rely  on  the  correctness  of  this 
statement  of  the  witness.  But  we  have  no  doubt  that  he  mis- 
represented the  meaning  of  the  testatrix.  Her  whole  life,  so 
far  as  we  know  anything  about  it,  contradicts  and  disproves  the 
statement.  She  was  a  member  of  the  Presbyterian  church,  fre- 
quently attended  divine  worship,  and  was  familiar  with  the 
Bible,  as  the  little  incident  related  by  Mrs.  Fanny  Morris,  about 
helping  Mr.  Blakely  and  the  witness's  mother  recall  an  unfa- 
miliar Bible  name,  amply  shows. 

Much  reliance  is  placed  upon  the  medical  testimony  offered 
on  the  trial  by  the  coimsel  for  contestant.  Dr.  Bamett  wajs 
sworn  on  the  part  of  the  proponent,  and  testified  that  he  at- 
tended professionally  on  Mrs.  Blakely  in  1873,  1874  and  1875, 
and  that  in  these  visits  he  discovered  nothing  in  her  which 
would  incapacitate  her  for  business ;  that  he  saw  no  signs  of 
insanity,  nor  any  evidence  of  delusion.  After  the  paralytic 
stroke  in  December,  1875,  he  discovered  very  great  mental  en- 
feeblement,  so  much  so  as  to  be  unsoundness  or  insanity  of  the 
peculiar  type  called  dementia,  in  some  degree.  He  saw  her  in 
February,  1876,  but  recollects  no  particulars  of  that  visit,  and 
says  nothing  about  her  mental  condition  at  that  time.  He 
closed  his  testimony  by  saying  that  he  should  not  consider  her 
as  being  in  a  proper  condition  of  mind  to  attend  to  business  in 
the  spring  of  1876.  Dr.  Hunt,  a  witness  on  the  same  side,  saw 
Mrs.  Blakely  several  times  in  the  summer  of  1876,  when  she 
was  with  her  friends  in  Iowa,  three  times  professionally.  He 
says  she  acted  like  an  old  person  who  had  become  weak  and 
childish,  but  showed  no  indications  of  insanity,  and  that  he  did 
not  have  a  suspicion  that  she  was  insane.  Dr.  Kussell,  also  a 
witness  for  the  proponent  as  a  medical  expert,  gave  a  descrip- 
tion of  the  characteristics  of  dementia.    He  says  that  from  its 
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commencement  it  diminishes  and  gradaallj  weakens  the  powers 
of  the  intellect.  Some  things  which  appeared  nnnatnral  and 
strange  in  the  conduct  of  Mrs.  Blakelj,  he  thought  might  be 
the  result  of  nervous  excitement  or  transient  delusion,  and 
might  attend  sanity.  Dr.  Kempster,  the  superintendent  of 
the  Northern  Hospital  for  the  Insane,  was  sworn  for  the  con- 
testant. He  states  that  he  examined  Mrs.  Blakelj  when  she 
WBfl  first  brought  to  the  hospital,  in  September,  1876,  and  saw 
her  frequently  afterwards.  He  says  she  was  a  diseased  person 
when  he  first  saw  her,  and  was  insane ;  that  her  type  of  insan- 
ity was  dementia,  usually  a  chronic  disease ;  that  she  was  in  an 
advanced  stage  of  the  disease  when  she  came  to  the  hospital 
At  this  time  she  expressed  fear  of  personal  violence ;  that 
people  would  take  advantage  of  her,  and  that  she  would  receive 
bodily  harm  from  some  indefinite  source.  This  is  the  first  time 
that  we  learn  that  she  was  under  any  such  delusion,  and  it  must 
have  come  upon  her  at  a  recent  period,  or  other  witnesses 
would  have  spoken  of  it.  The  doctor  does  not  believe  in  any 
such  thing  as  partial  insanity.  He  gave  it  as  his  opinion  that 
Mrs.  Blakely  must  have  been  of  an  unsound  mind  in  April, 
1876.  Indeed,  the  doctor  seemed  to  think  that  dementia,  in 
its  first  stages,  necessarily  disqualifies  a  person  from  transacting 
business,  and  that,  as  early  as  1873,  the  testatrix  had  not  sufii- 
•cient  strength  or  vigor  of  intellect  to  make  a  valid  deed.  This, 
in  short,  is  the  substance  of  the  medical  testimony;  and  it 
must  be  apparent  that  it  does  not  afford  a  very  safe  and  satis- 
factory guide  to  a  decision  of  the  question  at  issue.  Taken  al- 
together, it  leaves  the  mind  in  great  doubt  and  perplexity  as  to 
the  real  mental  condition  of  the  testatrix  before  and  at  the  time 
she  executed  the  will. 

Dr.  Kempster  is  certainly  a  high  authority  on  the  nature  of 
the  disease  of  insanity.  He  has  made  the  disease  a  special 
study  for  years,  and  has  been  largely  engaged  for  a  long  time 
in  the  treatment  of  the  insane.  Yet  the  rule  he  lays  down  in 
regard  to  insanity  would  be  a  dangerous  one  to  apply  in  the 
business  transactions  of  life.  He  thinks  the  testatrix  was  in- 
capable of  making  a  contract  as  early  as  1873 ;  yet  at  this  time, 
and  for  more  than  two  years  afterwards,  her  family  physiciaUi 
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who  visited  her  many  times,  saw  no  indications  of  nnsonndness 
of  mind,  no  weakness  of  her  intellectual  powers,  and  no  mental 
disorder.  She  attended  to  her  own  affiurs  then  and  afterwards 
in  an  intelligent  manner,  and  wrote  the  letters  to  which  we  have 
already  referred.  It  is  very  obvious  that  there  is  a  great  diver- 
gence in  medical  and  judicial  opinion  in  regard  to  the  effects  of 
insanity  upon  the  mind,  doubtless  owing  to  the  different  stand- 
points from  which  the  subject  is  considered.  In  the  Pcmsh 
Will  Case^  25  N.  Y.  115,  Judge  Selden  aUudes  to  this  in  the 
following  language:  " If  a  medical  witness  comes  to  the  con- 
clusion, from  the  mental  manifestations  of  an  individual,  that 
his  mind  is  disordered,  that  he  is  insane  or  imbecile,  and  from 
this  infers  that  his  brain  is  diseased,  and  then  tells  us  that  this 
disease  of  the  brain  must  necessarily  destroy  the  intellectual 
powers,  we  have  gained  nothing  whatever  from  medical 
science;  we  have  simply  reasoned  in  a  circle.  We  have  ar- 
rived at  the  end  of  the  inquiry  as  to  mental  capacity  before 
touching  upon  the  connection  between  the  mind  and  the  brain^ 
which  connection  alone  brings  the  qnestion  within  the  scope  of 
that  science.  Physicians  are  not  necessarily  metaphysicians. 
Their  science  relates  to  the  physical  man,  and  to  his  moral  and 
mental  condition  only  as  connected  with  his  physical.  Their 
opinions,  therefore,  can  be  considered  as  properly  scientific 
only  to  the  extent  in  which  this  connection  is  involved.  So  far, 
then,  as  the  medical  opinions  in  this  case  bear  upon  the  degree 
of  cerebral  disease  iudicated  by  the  apoplexy,  the  paralysis,  the 
loss  of  speech,  the  convulsions  and  other  physical  symptoms, 
they  are  to  be  regarded  as  the  opinions  of  experts.  But  in  so 
far  as  they  rest  upon  the  evidence  going  to  show  a  want  of  intel- 
lect directly,  and  not  merely  as  the  result  of  disease  of  the  brain, 
they  derive  very  little,  if  any  additional  force  from  the  profes- 
sional education  of  the  witnesses." 

Judge  Cooley  makes  some  very  sensible  and  discriminating 
remarks  as  to  the  value  of  medical  expert  testimony,  and  the 
weight  to  be  given  to  it  in  this  class  of  cases,  in  Fraser  v.  Jen- 
nison^  a  case  recently  decided  by  the  Supreme  Court  of  Mich- 
igan (see  the  Northwestern  Eeporter,  January  10, 1880,  p.  595). 
He  says :  ^^  But  it  would  be  iu  a  high  degree  dangerous,  as  well 
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as  nnjost,  to  deprive  a  man  of  the  control  of  his  property  as 
soon  as  the  indications  of  mental  disease  appear,  notwithstand* 
ing  he  may  still  be  managing  it  with  propriety  and  judgment. 
For  legal  purposes,  incapacity,  either  criminal  or  civil,  must  be 
judged  of  by  manifestations  in  conduct  and  language.  The  cir- 
cumstances and  symptoms  of  mental  disorder  may  aid  in  under- 
standing the  manifestations  subsequently  appearing,  but  they 
can  have  little  further  value.  The  expert  can  never  be  put  in 
the  place  of  the  jury,  and  be  allowed  to  decide  the  case  on  his 
opinion  of  what  was  naturally  to  be  looked  for  in  the  mental 
history  of  a  person  shown  to  have  had  peculiar  surroundings 
and  a  peculiar  experience."  And  the  learned  judge  adds  this 
pertinent  and  weighty  observation,  which  it  is  well  to  bear  in 
mind,  namely,  that  ^^  there  is  no  doubt  that  the  law  of  insanity 
is  in  danger  of  falling  into  contempt  in  testamentary  cases  as 
well  as  in  criminal,  and  very  lai^ly  because  the  eicamination  of 
experts  is  conducted  under  an  apparent  belief  that  the  slightest 
taint  of  mental  disorder  destroys  capacity,  even  though  the  con- 
duct has  apparently  never  been  affected  by  it."  The  Fraser 
Com  is  instructive,  and  has  a  direct  bearing  upon  some  of  the 
questions  we  are  considering.  There  the  testator  was  83  years 
of  age  when  he  made  his  will,  dated  May  17, 1877,  and,  as  we 
infer  from  the  question  put  to  a  medical  expert,  became  a  rav- 
ing  maniac  in  a  few  weeks  after,  dying  August  2d  following. 
The  medical  witness  had  stated,  on  a  supposed  case,  that  the  tes- 
tator was  not  in  a  sound  mind  when  he  executed  his  wiU ;  but 
the  will  was  sustained  by  the  court. 

Now  Dr.  Kempster  testified  that,  in  his  opinion,  there  was 
no  such  thing  as  partial  insanity ;  that  a  man  was  either  sane  or 
insane.  This  may  be  true,  considered  in  the  light  of  medical 
science,  but  it  is  not  true  in  the  law,  as  is  apparent  from  the 
decisions  of  some  of  the  most  eminent  and  distinguished  jurists 
who  have  adorned  the  bench  in  this  country  and  in  England. 
For  the  testamentary  dispositions  of  monomaniacs  have  often 
been  sustained  in  spite  of  their  mental  disorder,  where  the  in- 
sane delusion  did  not  influence  the  mind  of  the  testator  in  dis- 
posing of  his  property,  or  in  bringing  about  such  a  disposition 
as  would  not  have  been  made  if  his  mind  had  been  sound. 
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We  haye  not  time  to  notice  all  the  items  of  evidence  relied 
on  by  the  counsel  for  the  contestant  to  show  that  the  testatrix 
was  of  nnsoxmd  mind  when  she  made  her  wiU.  We  have  al- 
luded to  so  much  of  the  evidence  as  we  deemed  most  important 
and  material,  bearing  on  the  question  of  insanity;  and,  as 
already  indicated,  our  conclusion  upon  the  evidence  is,  that 
the  testatrix  was  laboring  under  no  insane  delusion  when  she 
executed  the  will,  nor  were  her  mental  powers  so  feeble  that 
«he  was  then  wanting  in  testamentary  capacity,  within  the 
statute. 

It  follows  from  these  views,  that  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed,  and  the  cause  be  remanded  to  that 
«ourt,  with  directions  to  affirm  the  order  of  the  County  Court 
admitting  the  will  to  probate. 

So  ordered. 


DeSaussube  v8.  Lyons.      -    ' 

[9  Richardson  (S.  C),  492.1 

Execution  of  powbe  by  pabt  of  executobs. 

Testator  devised  certain  real  estate  to  six  persons  by  name,  afterwards  designat- 
ing them  executon,  in  trust  to  sell  the  same  on  such  conditions  as  they  saw  fit, 
and  invest  the  proceeds.  Only  three  of  the  executors  qualified.  Ifelift  that 
they  had  fuU  authority  to  execute  the  power. 

« 

AcmoN  by  Wilmot  G.  DeSaussure  and  others,  as  executors 
•of  Etienne  Poincignon,  against  Thomas  J.  Lyons  for  specific 
performance  of  a  contract  for  the  sale  of  a  lot  of  land  in  the 
city  of  Charleston. 

On  the  28th  of  February,  1876,  the  plaintifis,  as  executors  as 
aforesaid,  agreed  with  the  defendant  to  sell  to  him  the  said  lot  of 
land  at  a  certain  price.  The  defendant  refused  to  accept  the  ti- 
de which  plaintiffs  offered,  on  the  ground  of  an  aUeged  defect 
therein .  It  appeared  that  the  plaintiffs  claimed  under  Mrs.  Bede- 
lia  L.  Touhey,  who  held  under  a  deed  of  conreyance  from  Mary 
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E.  TTrBula  Schmidt,  Mary  Selina  Arnold  and  Daniel  Webster 
Schmidt,  as  heirs  of  Dr.  J.  W.  Schmidt,  the  elder,  and  by  Am- 
brose C.  Eingsland,  Cornelius  K.  Sntton  and  Ella  D.  Schmidt 
(now  Goodrich)  and  her  hnsband,  Frank  Goodrich,  executors 
and  executrixes  of  the  last  will  and  testament  of  J.  W.  Schmidt, 
the  younger,  and  the  only  objection  made  by  the  defendant  wbs» 
that  the  conveyance  to  Mrs.  Touhey  was  not  a  valid  execution 
by  the  three  executors  of  J.  W.  Schmidt,  the  younger,  of  the 
power  contained  in  his  last  will  and  testament.  The  facts  as  to 
that  matter  were,  that  J.  W.  Schmidt,  the  younger,  was  the 
owner  at  the  time  of  his  death  of  one  undivided  fourth  part  of 
the  lot  in  question,  and  that  he  died  in  New  York,  on  the 
day  of  ,  1860,  leaving  a  last  will  and  tes- 

tament, which  provided,  inter  aliaj  as  follows : 

^^  Sixth.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  wherever  the  same  may  be,  and  of  whatsoever 
nature  and  kind,  which  I  may  possess  or  be  in  any  way  entitled 
to  at  the  time  of  my  decease,  I  give,  devise  and  bequeath  unto 
my  friends  Ambrose  C.  Kingsland,  of  New  York,  merchant ; 
Cornelius  K.  Sutton^  of  the  same  place,  merchant ;  Edmund  S. 
Hamilton,  of  the  same  place,  merchant;  my  sister,  Ursula 
Schmidt ;  my  wife,  Mary  Elizabeth  Schmidt,  and  my  daughter, 
Ella  D.  Schmidt,  my  executors  and  executrix,  as  hereinafter 
named,  and  to  the  survivors  and  survivor  of  them,  upon  this 
special  trust  and  confidence,  nevertheless, — ^that  is  to  say,  that 
they,  my  said  trustees,  or  the  survivors  or  survivor  of  them,  do, 
and  shall,  at  such  time  or  times  after  my  decease,  as  they  shall 
think  advantageous  to  my  estate,  sell  and  dispose  of^  on  such 
terms  and  conditions  as  they  may  think  fit,  all  of  such  real  and 
personal  estate,  and  call  in  and  receive  all  such  debts,  sum  or 
sums  of  money,  as  shaU  be  due  or  owing  unto  me  at  the  time  of 
my  death,  and  apply  the  proceeds  thereof  (and  of  the  rents, 
issues  and  profits  of  said  real  estate,  until  sold  and  disposed  of 
as  aforesaid)  as  hereinafter  mentioned, — ^that  is  to  say,  to  invest 
thereout  and  keep  invested,  upon  bond  and  mortgage  of  real  es- 
tate in  the  city  or  State  of  New  York  (said  mortgages  not  to 
exceed  in  amount  two-thirds  of  the  value  of  said  reid  estate),  a 
sum  of  money  sufficient  to  produce  an  annual  interest  or  income 
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of  seven  hundred  and  fifty  dollars,  and  apply  the  said  interest 
or  income  to  the  use  of  my  said  wife,  Mary  E.  Schmidt,  dnring 
her  natural  life,  in  satisfaction  of  the  aboye  mentioned  annuity 
in  her  favor,  and  upon  the  further  trust,  after  the  decease  of  my 
said  wife,  to  pay  and  apply  the  said  principal  sum  in  the  same 
manner  as  the  rest,  residue  and  remainder  of  my  estate,  as  here- 
inafter  directed  to  be  paid  and  applied,  it  being  my  will  and 
intention  that  said  principal  sum,  after  the  decease  of  my  said 
wife,  shall  go  into  and  form  part  of  said  rest,  residue  and  re- 
mainder of  my  estate." 

The  sixteenth  clause  of  the  will  was  as  follows : 

'^  Sixteenth.  And  lastly,  I  hereby  nominate,  constitute  and 
appoint  my  said  trustees,  the  said  Ambrose  C.  Eingsland,  Cor^ 
neliuB  E.  Sutton  and  Edmund  S.  Hamilton,  executors,  and  Ur- 
sula Schmidt,  Mary  Elizabeth  Schmidt  and  Elk  D.  Schmidt, 
executrixes  of  this  my  last  will  and  testament.'' 

The  original  will  was  admitted  to  probate  in  New  York,  and 
a  copy  thereof  afterwards  (in  May,  1860)  proved  in  the  Court 
of  Ordinary  for  Charleston  county.  South  Carolina. 

Three  only  of  the  six  persons  named  as  executors  by  the  six- 
teenth clause  of  the  wUl,  qualified  as  executors  in  this  State. 

The  lot  of  land  belonged  originally  to  John  "W.  Schmidt, 
the  elder,  who  devised  one  undivided  fourth  part  thereof  to 
John  "W.  Schmidt,  the  younger.  After  the  death  of  John  W. 
Schmidt,  the  younger,  his  three  executors  who  had  qualified  in 
South  Carolina,  and  the  heirs  of  John  W.  Schmidt,  the  elder, 
conveyed  the  lot  in  question  to  Mrs.  Touhey,  through  whom  the 
plaintifis  derived  their  title. 

His  Honor,  the  Circuit  Judge,  held  that  the  power  contained 
in  the  will  of  John  "W.  Schmidt,  the  younger,  had  been  well 
executed  by  the  conveyance  to  Mrs.  Touhey,  and  he  made  a  de- 
cree for  specific  performance  of  the  contract. 

The  defendant  appealed.  , 

Simons  <&  Simons,  for  appellants. 
BeSamssv/re,  contra. 

WiLLABD,  C.  J.  The  decree  directs  the  specific  performance 
of  a  contract  for  the  sale  of  land.     The  question  is  as  to  the  suf- 
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ficiency  of  the  vendor's  title.  This  title  is  derived  under  the 
alleged  execution  of  a  power  to  sell  lands  contained  in  the  will 
of  Dr.  J.  "W.  Schmidt,  who  resided  in  New  York  at  the  time  of 
making  his  will,  aod  at  his  decease  the  will  was  proved  in  that 
State  and  subsequently  proved  in  Charleston.  Part  only  of  the 
persons  named  as  executors  qualified  in  this  State.  The  power 
was  executed  by  the  qualifying  executors  alone,  and  the  ques- 
tion is  whether  it  was  well  executed. 

The  principal  question  is  whether  the  power  was  to  execu- 
tors as  such.  It  is  contended,  that  it  is  either  a  personal  confi- 
dence in  the  persons  named,  or  a  power  to  trustees  as  such,  and, 
therefore,  does  not  follow  the  office  of  executor  so  as  to  be  capa- 
ble of  being  exercised  by  qualifying  executors  without  uniting 
others  named  but  not  qualifying. 

The  will,  after  making  certain  specific  devises  and  bequests, 
devises  ^'  all  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,'*  to  '*  my  friends  Ambrose  C.  Kingsland,  of  New 
York,  merchant ;  Cornelius  E.  Sutton,  of  the  same  place,  mer- 
chant ;  Edmund  S.  Hamilton,  of  the  same  place,  merchant  ^  my 
fiister,  Ursula  Schmidt ;  my  wife,  Mary  Elizabeth  Schmidt,  and 
my  daughter,  Ella  D.  Schmidt,  my  executors  and  executrix  as 
hereinafter  named,  and  to  the  survivors  and  survivor  of  them, 
upon  this  special  trust  and  confidence,  nevertheless, — ^that  ia  to 
say,  that  they,  my  said  trustees,  or  the  survivors  or  survivor  of 
them,  do  and  shall,  at  such  time  or  times  after  my  decease  as 
they  think  advantageous  to  my  estate,  sell  and  dispose  of,  on 
such  terms  and  conditions  as  they  may  think  fit,  all  of  such  real 
and  personal  estate,  and  call  in  and  secure  all  such  debts,  sum 
or  sums  of  money,  as  shall  be  due  or  owing  unto  me  at  the  time 
of  my  death,  and  apply  the  proceeds  thereof  (and  the  rents, 
issues  and  profits  of  my  real  estate  until  sold  and  disposed  of  as 
aforesaid)  as  hereinafter  mentioned, — ^that  is  to  say,  to  invest 
thereout  and  Jsceep  invested,  upon  bond  and  mortgage  of  real 
estate,"  &c.  The  income  derived  from  such  investment,  and, 
finally,  the  corpus  itself,  is  disposed  of  by  various  legacies  that 
need  not  be  particularly  considered.  In  a  latter  part  of  the  will 
the  persons  named  above  were  nominated  as  executors  and  ex- 
ecutrixes.    The  object  of  the  will  was  to  mix  together  realty 
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and  personalty  in  a  common  f  und^  ont  of  which  the  various  pur- 
poses of  the  will  were  to  be  satisfied.  The  power  in  question 
in  terms  embraces  the  collection  and  conversion  of  the  personal 
assets  as  well  as  the  conversion  of  the  land  into  money.  It  di- 
rected the  sale  of  lands  and  the  investment  of  the  proceeds 
of  such  sale,  and  the  change  of  such  iuvestments  from  time 
to  time. 

The  power  to  sell  the  realty  is  intimately  and  inseparably 
connected  with  that  to  call  in,  convert  and  apply  the  personal 
assets,  as  well  by  the  terms  used  as  by  the  devotion  of  the  unit- 
ed proceeds  to  one  conmion  object,  namely,  the  creation  of  a 
single  fund  to  satisfy  all  the  objects  of  the  will,  including  that 
of  paying  debts.  Although  the  direction,  to  pay  debts  is  in  a 
separate  and  distinct  clause  from  that  creating  the  powers 
over  realty  and  personalty,  yet  the  fund  out  of  which  they  are 
to  be  paid  is  the  direct  subject  of  the  clauses  creating  these 
powers.  Again,  although  the  executors,  as  such,  are  nominated 
in  a  clause  distinct  and  separate  from  that  conferring  the  powers 
to  sell  realty  and  personalty,  yet  their  duties  as  executors  are 
the  subject  of  the  clauses  creating  these  powers,  as  well  as  the 
creation  and  mode  of  disposition  of  the  means  of  performing 
such  duties. 

A  stronger  case  for  holding  that  the  testator,  in  giving  au- 
thority to  convert  the  realty  into  money,  was  consciously  deal- 
ing with  the  powers  and  duties  of  the  executors,  as  such,  can 
hardly  be  conceived.  It  will  not  be  necessary  to  go  beyond  this 
view  and  examine  the  nature  of  the  duties  cast  upon  the  persons 
named  as  executors,  as  it  regards  the  investment  of  the  fund 
created  and  the  administration  of  such  investments,  for  the 
present  case  calls  in  question  merely  the  power  to  sell  the  prop- 
erty of  the  testator  devised  to  the  persons  named  as  executors. 
But  if  that  question  required  solution,  it  would  be  found  in  the 
fact  that  the  personal  assets  as  well  as  the  proceeds  of  the  realty 
entered  into  that  conmion  trust  fund,  and  as  the  personal  assets 
most  be  realized  by  the  executors,  as  such,  and  no  authority  is 
conferred  on  executors,  as  such,  to  transfer  such  assets  to  others 
for  investment,  on  the  supposition  that  the  trusts  might  come 
into  different  hands  than  those  of  the  executors,  it  is  clear  that 
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it  is  necessary  to  hold  the  trusts  as  incident  of  the  office  of  ex- 
ecutor in  order  to  carry  out  the  purposes  of  the  wilL 

The  argument  against  this  view  is  derived  from  particular 
expressions  in  the  wHl,  supposed  to  indicate  an  intent  that  the 
persons  named,  both  as  trustees  and  executors,  shall,  as  to  sell- 
ing the  realty,  exercise  the  office  conferred  by  the  former  title 
and  not  by  the  latter.  In  other  words,  that  the  office  of  trustee 
must  be  regarded  as  independent  of  and  distinct  from  that  of 
executor,  and  the  power  to  sell  the  realty  must  be  referred  to 
that  character.  Such  expressions  must  be  clear  from  doubt,  and 
convey  an  unmistakable  intent  in  order  to  give  rise  to  a  conclu- 
sion obviously  inconsistent  with  the  general  objects  and  contrsr 
dictory  of  the  general  sense  of  the  will.  The  fact  that  the  per- 
sons are  named  in  connection  with  the  expression  '^upon  this 
special  trust  and  confidence  "  is  of  little  importance.  The  office 
of  an  executor  is  a  special  trust  and  confidence,  in  the  sense 
clearly  intended  by  the  testator,  and  his  words  can  have  full 
force  consistently  with  the  idea  that  the  duties  imposed  were 
for  executors. 

Chancellor  Dunkin,  in  MdUet  v.  SmiA  (6  Rich.  Eq.  12), 
uses  the  words  *'^  personal  trust  and  confidence  "  as  indicating 
an  intention  to  place  powers  conferred  by  a  will  on  higher 
ground  than  that  of  the  ordinary  duties  of  executors.  The 
word  "  personal "  there  derived  particular  significance  from  the 
fact  that  the  power  granted  in  that  case  was  to  revoke  a  legacy 
on  certain  contingencies.  As  the  subject  in  question,  namely, 
revocation  of  legacies,  as  for  forfeiture,  was,  in  itself,  apart  from 
the  ordinary  duties  of  executors,  describing  it  as  a  personal  trust 
and  confidence,  clearly  indicated  that  the  testator  cUd  not  intend 
to  attach  it  to  the  office  at  large.  In  the  present  case  the  special 
trust  and  confidence  is  not  declared  to  be  '^  personal,"  and  the 
subject-matter  is  clearly,  in  part,  within  the  office  of  executor, 
and  in  all  respects  consistent  with  it. 

The  mere  fact  that  the  persons  named  are  in  one  place  called 
executors  and  another  trustees,  is,  in  itself,  indecisive,  and,  as 
such,  must  yield  to  the  manifest  intent  of  the  testator.  The 
law  wisely  relieves  a  testator  from  drawing  nice  distinctions  as 
to  the  classification  of  official  powers  at  a  time  when  his  mind 
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ia  faUy  occupied  with  the  ezpression  of  his  desires  and  pur- 
poses, effectuating  those  purposes,  if  admissible,  by  appropri- 
ate means. 

It  is  dear  that  the  two  offices  cannot  hare  separate  and  in- 
dependent existence,  for  in  that  case  the  purpose  of  a  single 
fund  and  single  administration,  so  clearly  conveyed,  would  be 
defeated.  One  must,  therefore,  become  accessory  to  the  other 
and  follow  it  as  an  incident.  The  office  of  executor  cannot  be- 
come an  incident  to  that  of  trustee,  while  that  of  trustee  natu- 
rally and  conveniently  unites  itself  as  an  incident  to  that  of  ex- 
ecutor. It  follows  that  the  trusteeship  in  the  present  case 
must  be  regarded  as  incident  to  the  office  of  executor,  and,  as 
we  shall  presently  see,  following  it  as  that  office  is  transmitted, 
by  operation  of  law. 

It  was  said  by  Lord  Abingdon,  C.  B.,  in  Forbes  v.  Peacock 
(11  Mees.  &  Wels.  630),  ^'  that  when  a  power  is  given  to  sell 
property  for  the  purpose  of  either  paying  debts  or  legacies,  or 
of  converting  them  into  a  residuary  fund,  that  power  must  from 
its  nature  belong  to  the  executors." 

That  proposition  is  indisputable  and  directly  applicable  to 
the  power  under  consideration,  which,  as  we  have  seen,  lies  at 
the  foundation  of  all  that  concerns  the  duties  of  executors.  It 
was  a  power  coupled  with  an  interest,  or,  perhaps,  more  accu- 
rately speaking,  a  power  in  trust,  and  as  such  the  question  arises 
whether  it  followed  the  executorship  into  whosesoever  hands 
that  office  might  fall. 

Powers,  in  the  largest  sense  of  the  term,  enter  into  all  trans- 
actions through  which  rights  are  affected  in  their  nature  or  in- 
cidents ;  but  that  class  of  powers  that  involves  the  disposition 
of  interests  in  lands  has  received  especial  attention  in  the  adju- 
dicated cases,  and  has  been  the  subject  of  much  learned  inter- 
pretation. The  fundamental  principle  has  been  recognized, 
that  when  one  possessing  dominion  over  lands  delegates  author- 
ity to  others  to  act  in  his  name  or  interest  in  a  manner  that  pre- 
supposes the  right  of  dominion  to  give  validity  to  such  act,  the 
authority  is  to  be  exercised  in  the  manner  in  which  il  was  dele- 
gated, and  in  no  other.  And  this  principle  is  equally  applicable 
whether  such  power  is  to  be  exercised  under  instructions  from 
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the  grantor  of  the  power  or  at  the  discretion  of  tlie  one  in  whom 
the  power  snbeistB.  The  application  of  another  principle,  equal- 
ly fondamentaly  has  enlarged  the  sphere  and  efficacy  of  such 
powers,  and  that  is  that  an  accessory  should  follow  its  principal 
and  be  moulded  by  it.  Every  power  must  have  its  object,  as 
every  act,  to  be  rational,  must  have  its  appropriate  reason.  The 
object  in  view  is  necessarily  the  principal  and  the  power  the  ac- 
cessory, for  otherwise  it  would  be  to  declare  that  the  thing  done 
was  of  less  importance  than  the  mere  act  of  doing.  It  f oUowb 
that  when  the  grantor  of  a  power  creates  a  right  in  a  third  party 
as  against  himself,  and  a  power  to  support  that  right,  such  power 
is  no  longer  exercised  in  the  name  or  interest  of  its  creator,  but 
in  the  interest  of  him  who  holds  such  derived  right.  The  right 
and  the  power  that  supports  it  may  meet  in  the  same  person, 
and  in  that  case  it  is,  strictly  speaking,  a  power  coupled  with  an 
interest ;  or  the  right  may  reside  in  one  person  and  the  power 
in  another.  In  this  case,  while  the  power  is  still  coupled  with 
an  interest,  yet,  as  the  power  is  in  one  and  the  interest  in  anoth- 
er, the  former  holds  the  power  for  the  use  of  the  latter,  and  it 
may  accurately  be  called  a  power  in  trust,  or,  as  it  is  sometimes 
called,  a  power  coupled  with  an  interest  in  trust   . 

Powers  of  the  first  class,  exercised  wholly  in  the  name  or 
interest  of  the  creator,  are  designated  naked  powers,  and,  follow- 
ing the  principle  first  above  stated,  not  being  attached  to  any 
interest  by  which  they  can  be  moulded,  they  can  only  be  exer- 
cised  in  the  manner  authorized  by  their  creator.  And  so  the 
authorities  hold.  Franklin  v.  Osgood^  4  John.  627,  by  Pratt, 
J. ;  Berger  v.  Bennett^  Caine's  Cases,  15,  by  Kent,  J. 

The  cases  that  will  be  presently  noticed,  fully  illustrate  the 
principle  upon  which  powers  attached  to  interests  take  their 
mould  from  the  character  of  such  interests.  It  would  follow 
that  when  such  powers  form  a  material  part  of  the  means  placed 
in  the  hands  of  executors,  by  their  testator,  for  carrying  out  the 
provisions  of  his  wiU,  they  become  blended  with  their  duties 
and  attached  to  the  office  of  executor.  But  here  a  difficult 
arose  from  the  nature  of  the  common  law,  which  looks  to  mat- 
ter of  form,  and  can,  unaided,  only  deal  with  the  substantial 
purposes  of  transactions  within  the  limits  of  form,  for  power  to 
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convert  realty  into  personalty  wajs  not  among  the  ordinary 
powers  of  execntors,  and  being  in  form,  when  granted  to  more 
than  one,  joint  powers,  their  legal  nature  could  not  undergo  a 
change  in  that  respect.  As  it  regarded  the  ordinary  duties  of 
the  executors,  joint  action  was  not  necessary,  and  such  as  might 
qualify  possessed  all  the  authority  conferred  upon  the  persons 
named  for  that  purpose  by  the  will.  To  enable  the  power  to 
be  conveniently  moulded  in  the  ofSce  of  executor,  the  statute 
of  21  Henry  VIII,  c.  4,  was  adopted,  conferring  such  powers 
upon  such  executors  as  should  qualify  under  the  will,  although 
others  nominated  by  the  will  should  fail  to  qualify.  This  stat- 
ute was  made  of  force  in  this  State.  2  Stat.  457 ;  Britton  v. 
Levins,  8  Rich.  Eq.  276 ;  Gen.  Stat.  469. 

As  will  be  seen  hereafter,  the  courts  did  not  confine  them- 
selves, in  further  conforming  powers  of  that  class  to  the  object 
they  were  intended  to  secure,  to  the  mere  exposition  of  the 
statute  in  relation  to  the  cases  embraced  in  it,  but  acted  upon 
the  principle  that  was  fundamental  to  it.  Carrying  out  this, 
principle,  they  held  that  the  powers  to  convert  realty  passed  to 
and  could  be  exercised  by  the  survivors  of  several  qualifying 
executors.  This  ultimate  conclusion  fuUy  justifies  the  asser- 
tion that  the  legal  idea  of  the  nature  of  express  powers  sub- 
sisting in  the  hands  of  executors  for  the  conversion  of  realty 
into  personalty,  rests  on  the  fundamental  principle  of  mould- 
ing the  power  to  conform  to  the  nature  of  the  ofiice  to  which  it 
is  attached. 

We  will  now  look  at  some  of  the  numerous  cases  bearing  on 
the  subject: 

Coohe  V.  Cravrford,  36  E.  C.  R.  91,  13  Sim.  Here  was  a 
devise  to  three,  naming  them  trustees,  with  power  to  them  and 
their  survivors  to  sell,  at  their  discretion,  by  public  or  private 
sale.  One  alone  proved  the  will  and  entered  into  possession  of 
the  real  estate.  ShadweU,  Y.  C,  states  the  law  to  be  "that 
when  two  or  more  persons  are  appointed  trustees,  and  all  of 
them  except  one  renounce,  the  trust  may  be  executed  by  that 
one."  The  case  turned  upon  another  point,  not  material  to  be 
examined.  Nothing  appears  to  have  been  said  as  to  whether 
the  power  was  to  executors  as  such,  but  the  rule  was  laid  down 
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as  applicable  to  trastees.  To  that  the  statute  of  21  Heniy  YIII 
could  not  apply,  nor  was  there  any  difficulty  in  the  application 
hy  the  Court  of  Equity  of  the  principle  of  moulding  the  power 
to  its  substantial  characteristics  in  the  case  of  trustee  independ- 
ently of  the  statute. 

Adams  v.  Taunton^  5  Madd.  435.    Sir  J.  Leach,  Y.  8.,  lays 
down  the  same  rule  in  this  case,  except  that  in  Cooke  y.  Craw- 
ford  renunciation  was  referred  to,  while  in  this  case  it  is  applied  . 
to  non-acceptance  merely. 

XMm  V.  Hide,  1  E.  C.  R  238, 2  Sim.  &  Stu.  Sir  J.  Leach, 
V.  S.,  said :  "Where  there  is  a  general  discretion  to  sell,  but  it 
is  not  stated  by  whom  the  sale  is  to  be  made,  then,  if  the  pro- 
duce of  the  sale  is  to  be  applied  by  the  executors  in  the  execu- 
tion of  their  office,  a  power  of  sale  will  be  implied  to  the  exec- 
utors." Such  implication  being  possible  in  equity,  with  greater 
facility  would  that  court  mould  an  express  power  created  by  the 
testator  for  that  very  purpose  to  suit  the  exigencies  of  the  ad- 
ministration. 

Bentham  v.  WUtshirej  4  Madd.  44.  Here  the  same  general 
rule  was  stated  as  in  Tilden  y.  Side, 

JForbee  v.  Peacock,  11  Mee.  &  W.  636.  In  this  case  there 
was  a  devise  to  testator's  wife  for  life,  with  power  to  sell  in  fee 
and  invest  for  the  general  purposes  of  the  will.  The  will  con- 
tained the  following  language :  "  I  appoint  my  dear  wife  to  be 
my  executor,  and  I  request  the  favor  of  my  good  friends,  John 
Hopton  Forbes,  of,  &c.,  and  Robert  Cooper,  of,  &c.,  will,  joint- 
ly with  my  aforesaid  dear  wife,  become  my  executrix  and 
trustees  to  this  my  will."  Testator's  wife  and  Forbes  qualified, 
and  the  wife  died,  leaving  Forbes  sole  acting.  Cooper  had  died 
without  qualifying.  Forbes  sold  under  the  power  of  sale.  The 
question  of  the  sufficiency  of  Forbes's  authority  to  sell  was  sent 
from  Chancery  to  the  Exchequer,  and  it  was  there  held  that 
such  authority  was  sufficient.  Lord  Abinger,  C.  B.,  with  whom 
Gumey,  B.,  concurred,  placed  the  decision  of  the  case  on  the 
ground  that  it  was  a  power  to  executors  as  such,  and  as  snch 
survived  to  the  sole  surviving  executor.  He  says :  "  It  appears 
to  me,  upon  the  authority  of  the  cases  cited  by  Mr.  Parker,  that 
where  a  power  is  given  to  sell  property  for  the  purpose  of  either 
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paying  debts  or  legacies,  or  of  converting  into  a  residuary  f  nnd, 
that  power  must  from  its  nature  belong  to  the  executors." 
Rolfe,  B.,  thought  that  it  was  to  be  treated' as  a  case  of  implied 
powers,  but  reached  the  same  conclusion  as  it  regarded  the  au- 
thority of  the  sole  executor  to  sell. 

This  was  a  strong  case  for  holding  that  the  power  was  per- 
sonal in  the  wif  e,  acting  in  concert  with  designated  trustees, 
but  the  majority  of  the  court  saw  no  difficulty  in  moulding  it 
to  conform  to  the  objects  which  were  purely  administratiye  and 
for  the  estate  at  large.  It  shows  how  intimately  related  in  prin- 
ciple are  the  rules  for  moulding  express  powers  and  implying 
them  when  not  expressly  granted. 

PuPnann  v.  Fisher^  36  Maine,  523.  In  this  case  there  was 
a  deviBe  to  three  persoiw  appointed  executors  in  trust ;  only  one 
of  the  three  qualified.  Shepley,  C.  J.,  held  that  ^'  when  an  es- 
tate, as  in  this  will,  is  devised  to  executors  eo  nomine  in  trust, 
this  devise  is  made  to  the  official,  not  the  individual,  person,  and 
the  whole  trust  vests  in  those  who  accept  it  and  become  execu- 
tors of  the  will."  He  also  holds  that  when  an  estate  is  so  de- 
vised, or  when  the  executors  have  by  the  will  a  power  to  sell, 
coupled  with  an  interest  in  trpist,  a  conveyance  by  survivors,  or 
by  those  who  alone  accept  the  trust,  will  be  good.  He  holds 
that  when  it  is  made  necessary  to  convert  the  realty  into  per- 
sonalty for  the  purposes  of  the  will,  the  executor  has  an  im- 
plied power  of  sale.  The  sufficiency  of  the  execution  of  the 
power  was  sustained. 

TreadiceU  v.  Cordis^  Gray,  341.  It  was  held  here,  that 
when  three  persons  were  made  both  executors  and  trustees  un- 
der a  will  making  settlements,  two  of  the  executors  qualifying 
could  exercise  the  powers  conferred  on  trustees  as  weU  as  those 
conferred  on  executors. 

Warden  v.  Hicha/rdy  11  Gray,  2TT.  Shaw,  C.  J.,  says: 
'*  When  the  power  to  sell  is  given  to  executors  as  incident  to 
the  execution  of  the  appropriate  duties  of  executors,  and  as  ex- 
ecutors, if  one  declines  the  other  may  execute."  This  conclu- 
sion is  not  referred  to  the  operation  of  any  statute  of  Massa- 
chusetts such  as  existed  in  England  and  this  State. 

Franklin  v.  Osgood,  14  Johns.  527.  This  case  was  heard  in 
Vol.  L— 20 
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the  ooBit  for  the  correction  of  errors,  and  the  leading  opinion 
was  by  Piatt,  J.  It  holds  that  the  particular  ezprefisions  grant- 
ing a  testamentaiy  power  mnst  be  harmonized  with  the  object 
of  granting  the  power  as  gathered  from  the  will  at  large.  It 
also  holds  that  the  powers  granted  to  executors  for  the  purpose 
of  administration  are  powers  coupled  with  an  interest,  and,  as 
such,  subsist  in  the  hands  of  a  surviving  executor.  The  doc- 
trine of  powers  is  very  fully  illustrated  in  this  case,  as  well 
as  in  the  opinion  of  Kent,  J.,  in  Bergen  r.  Betmettj  Caine's 
Cases,  15. 

JfaUet  y.  Smithy  6  Kich.  Eq.,  12.  No  question  of  a  power 
to  sell  realty  was  before  the  court  in  this  case.  The  question 
was  whethwpower  conferred  on  executors  to  revoke  l^acies, 
when  the  object  of  that  power  was  to  prevent  the  legatees  from 
disputing  certain  dispositions  made  for  slaves  in  contravention 
of  the  statutes,  could  be  exercised  when  only  one  of  the  execn- 
tors  named  qualified.  The  decision  was  put  upon  the  ground 
that  such  authority  nrast  be  regarded  as  conferring  a  strictly 
personal  power,  and,  as  such,  did  not  follow  or  conform  to  the 
ofSce  of  executors.  That  case  was  clearly  one  to  which  the 
statute  did  not  extend. 

It  is  seen  from  the  foregoing  cases  that  the  propositionfi  al- 
ready advanced  have  received  abundant  judicial  support  It 
must  be  concluded  that  the  power  of  sale  in  the  present  case 
was  well  executed  by  the  executors  who  qualified  as  such  in  this 
State,  and  the  appeal  must  be  dismissed. 

MoIvEB,  A.  J.,  and  Haskell,  A.  J.,  concurred. 
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Massey's  Appeal. 

[88  Peonsylvania  State,  470.] 

Lapsed  devisbs. — ^Residuaby  estate. 

The  common  law  rules  applicable  to  lapsed  devises  and  bequests  are  in  force  in 
Pennsylyania,  and  property  afiFected  thereby  descends  to  the  heirs-at-law,  and 
is  no  part  of  a  residuary  estate  created  by  the  testator's  will,  except  where  a 
special  intent  to  the  contrary  is  apparent 

The  act  of  April  8,  1833,  has  not  changed  these  rules  as  to  such  devises  or  be- 
quests. 

On  appeal  from  the  Orphans  Court  of  Philadelphia 
connty. 

Petition  by  the  personal  representatives  of  two  of  testator's 
next  of  kin  to  review  an  auditor's  report  and  decree  thereon 
awarding  the  amount  of  a  lapsed  legacy  to  the  residuary  lega- 
tees. 

Maiy  P.  Loxley,  deceased,  by  a  codicil  to  her  will,  dated 
August  6, 1866,  amongst  other  things,  made  the  following  be- 
quest :  ^^  I  do  hereby  give,  devise  and  bequeath  unto  said  John 
Yard,  Jr.,  and  Charles  Yard,  all  the  city  of  Philadelphia  loans 
of  every  description  now  standing  in  my  name,  amounting  in 
aU  to  the  sum  of  $116,300,  or  the  equivalent  of  the  same  in 
money,  should  I  dispose  of  the  eame  or  any  part  thereof  dur- 
ing my  lifetime ;  this  bequest  to  be  free  and  clear  of  all  collat- 
eral inheritance  tax." 

The  will  of  deceased  dated  in  February,  1860,  directed  her 
executors  to  convert  into  money  all  the  rest,  residue  and  re- 
mainder of  her  property  of  which  she  might  die  seized  or  pos- 
sessed, and  to  divide  the  same  amongst  persons  therein  named. 

John  Yard,  Jr.,  died  before  the  testatrix.  The  auditor 
aw&rded  a  half  of  the  city  loan  to  the  residuary  legatees,  and 
his  report  was  confirmed  by  the  Orphans  Court. 

Louis  U.  Massey^  John  A.  Cla/rJc^  Joseph  B,  Tovmsend 
and  George  W.  BiddUj  for  appellants. 

-E  Z.  Perkins^  John  O.  Johnson^  Uselma  Smith  and  E. 
Spencer  Miller ,  for  appellees. 
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Mr.  Justice  Woodward  delivered  the  opinion  of  the  court. 
In  Pennsylvania,  thronghout  its  histoiy  as  a  province  and  a 
State,  the  rules  of  the  common  law  regarding  the  devolution 
of  property  described  in  lapsed  devises  and  bequests  have  been 
accepted  as  in  full  force.  They  have  been  constantly  applied 
and  acted  on  by  the  courts  and  by  members  of  the  bar.  While 
there  have  been  indications  of  a  belief  in  the  minds  of  indi- 
vidual judges  in  some  recent  cases  that  the  act  of  the  8th  of 
April,  1833,  has  modified  them,  they  have  never  been  departed 
from  in  any  precedent  of  controlling  authority.  Under  these 
rules,  real  estate,  the  devise  of  which  had  lapsed,  has  been  al- 
ways held  to  descend  to  heirs-at-law,  and  to  form  no  part  of  a 
residuary  estate  created  by  a  testator's  will,  except  where  a 
special  intent  to  the  contrary  has  been  apparent.  This  princi- 
ple was  taken  for  granted  in  Allison  v.  ITtirtz,  2  Watts,  185. 
It  is  true  that  the  lapse  in  that  case  was  of  part  of  the  residue, 
but  Judge  Sergeant,  in  the  opinion,  did  not  advert  to  that  dis- 
tinction. On  the  other  hand,  personal  property,  where  a  legacy 
has  lapsed,  has  with  equal  uniformity  been  given  to  residuary 
legatees ;  Woolmej^e  Esta4;€y  3  Whart.  477 ;  Nyoe^s  JEgtcUe,  5 
W.  &  S.  254.  In  Woolmer^s  Estate^  Judge  Kennedy  quoted 
the  remark  of  Sir  William  Grant,  in  Leake  v.  Sobinson^  2 
Meriv.  392,  that  ^^  it  must  be  a  very  special  case,  indeed,  in 
which  there  can  be  at  once  a  residuary  clause  and  a  partial  in- 
testacy." 

Neither  the  integrity  nor  the  authority  of  these  rules  has  been 
impaired  by  the  exceptional  cases  that  from  time  to  time  have 
been  decided.  In  Patter  aim  v.  Swallow^  8  Wright,  490,  where 
residuary  devisees  were  held  entitled  to  take  land,  the  names  of 
the  persons  designed  to  be  made  particular  devisees  had  been 
omitted  in  the  draft  of  the  will  of  the  testatrix.  Blanks  left 
for  the  insertion  of  the  names  had  not  been  filled.  It  was 
purely  a  void,  and  not  a  lapsed  devise.  And  in  Neff'^e  Appeal^ 
2  P.  F.  Smith,  326,  where  both  personal  property  and  land 
were  decided  to  belong  to  the  next  of  kin,  the  lapsed  deviae 
and  legacy  had  been  of  parts  of  the  residuary  estate,  and  thus 
came  within  the  exception  stated  in  Leake  v.  Robineon^  of 
"  some  part  of  the  residue  itself  ill-given." 
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From  Bome  expressions  in  the  opinion  in  Patterson  y. 
Swallow^  it  is  manifest  that  the  jndge  who  delivered  it  be- 
lieyed  that  the  act  of  1833  had  destroyed  the  distinction  be- 
tween real  and  personal  property,  and  that  land  embraced  in  a 
lapsed  devise  should  go  to  residuary  devisees.  And  from  some 
expressions  in  the  opinion  in  Yard  v.  Murray ^  5  Norris,  113,  it 
might  be  inferred  that  it  was  the  design  of  the  court  to  declare 
not  only  that  the  distinction  was  obliterated,  but  the  result  of 
the  obliteration  had  been  to  cast  the  real  and  personal  estate 
alike  upon  the  heirs-at-law.  But  in  each  of  those  cases,  the 
language  employed  in  entering  the  judgment  was  aside  from 
any  point  involved  or  ruled. 

In  the  consideration  of  Yard  v.  Murray^  after  the  argu- 
ment— and  it  was  carefully  and  deliberately  considered — there 
was  hesitation  on  the  part  of  some  members  of  the  court  to 
affirm  the  judgment  of  the  Common  Pleas.  In  the  first  place, 
it  was  thought  that  the  language  of  the  residuary  clause  in 
Miss  Loxley's  will  was  exceptiomJly  comprehensive.  The  gift 
was  of  "  all  the  rest,  residue  and  remainder  "  of  her  "  estate, 
real,  personal  and  mixed,"  of  which  she  should  ^^  die  seized,  ' 
possessed  or  entitled  to."  The  opinion  of  the  court  upon  the 
effect  of  the  Statute  of  Wills  had  been  expressed  emphatically 
and  without  qualification  in  Patterson  v.  S^oaUow^  and  there 
was  an  inclination  to  accept  and  adopt  that  opinion,  especially 
as  no  case  of  binding  force  recognizing  the  contrary  doctrine 
had  been  decided  subsequently  to  the  enactment  of  the  statute. 
And  it  was  urged  that  in  this  State,  where  under  almost  all 
circumstances  the  same  principles  govern  the  distribution  of 
real  and  personal  estates,  symmetry  would  be  given  to  the  legal 
system  by  establishing  the  rule  that  land,  like  personal  proper- 
ty, should  go,  in  the  event  of  lapse,  into  the  residuary  estate. 

There  were,  however,  considerations,  which  were  in  the  end 
controlling,  to  be  taken  into  account  on  the  other  side.  The 
principles  of  the  common  law  had  been  rules  of  property  for 
generations  before  1833,  and  during  a  period  of  almost  fifty 
years  after  the  Statute  of  Wills  was  passed,  estates  had  been 
settled,  titles  had  been  acquired  and  conveyed,  and  counsel  had 
advised  and  instructed  clients  on  the  theory  that  they  remained 
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rules  of  property  still.  The  very  paucity  of  precedents  was 
enough  to  prove  the  settled  and  pervading  professional  opinion 
that  the  old  rules  had  been  left  unchanged.  An  act  of  As- 
sembly would  have  only  prospective  operation,  and  would  do 
no  wrong.  A  departure  f roni  the  accepted  theory  of  the  law 
a  judicial  decision  would  be  fruitful  of  widenspread  mischief. 
Besides,  in  order  to  reach  such  a  decision,  the  statutory  words 
would  have  to  be  strained.  The  tenth  section  of  the  Act  of 
1833  declared  simply  that  real  estate  acquired  by  a  testator 
after  making  his  will  should  pass  by  a  general  devise.  Equiv- 
alent words  had  been  so  construed  in  Massachusetts  and  Maine, 
as  to  work  out  the  result  contended  for  in  Patterson  v.  Swair 
l<m,  while  precisely  the  contrary  view  of  the  effect  of  snch 
words  had  been  taken  by  the  courts  of  New  York.  The 
English  Statute  of  Wills  had  left  nothing  for  construction. 
By  the  third  and  twenty-fourth  sections,  the  substance  of  the 
tenth  section  of  our  Act  of  1833  was  enacted,  and  the  twenty- 
sixth  section  declared  in  terms  that  a  residuary  clause  should 
include  land  described  in  lapsed  and  void  devises.    Upon  like 

'  grounds  an  affirmance  of  the  judgment  was  finally  agreed  to 
without  dissent. 

No  issue  is  involved  in  this  appeal  except  that  relating  to 
the  personal  estate  of  the  testatrix.  The  opinion  of  the  Or- 
phans Court  stated  the  law  with  entire  accuracy,  and  their 
decree  might  safely  be  reversed  for  the  reasons  contained  in 
that  opinion.  But  it  has  been  thought  right  that  the  imani- 
mouB  judgment  of  the  members  of  this  court  on  this  l^ranch  of 
the  law  of  the  Commonwealth  should  be  pronounced.  It  may 
be  that  it  would  be  wise  to  introduce  the  principle  of  the 
twenty-sixth  section  of  the  English  statute  into  our  system. 
But  in  deciding  Ya/rd  v.  Murray^  it  was  felt  that  it  conld 
only  be  introduced  with  safety  by  the  action  of  the  legislature. 
The  decree  of  the  Orphans  Court  is  reversed,  and  it  is  now 
adjudged  and  decreed  that  the  decree  of  that  court,  made  on 

•  the  4th  of  November,  1876,  be  reinstated  and  restored,  with  all 
the  force  and  effect  the  same  would  have  if  no  part  of  it  had 
been  at  any  time  annulled,  subject,  however,  to  the  exception 
that  the  costs  of  this  appeal  be  paid  out  of  the  fund  for  distri- 
bution. 
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Ja^te  D.  Blaisdell  vs.  Bbyoe  M.  Hight. 

[69  Maine,  806.] 

Heal  estate  acquibed  bubsbquent  to  making  will. — "Pos- 
sessions." 

A  testator,  after  bequeath^  a  support  to  his  wife  and  sums  of  money  to  several 
children,  declared  thus:  "  I  give  and  devise  to  my  son,  Albert  G.  Barnard,  his 
heirs  and  assigns,  all  my  real  estate  situate  in  Sidney  aforesaid ;  also,  all  the 
residue  of  my  personal  estate  and  possessions  of  whatever  kind  or  name.'* 
Many  years  afterwards  a  parcel  of  land  not  situate  in  Sidney,  unexpectedly 
descended  to  him  from  a  brother:  Jftldt  that  the  latter  real  estate  was  not 
devised  by  the  will,  but,  upon  the  death  of  the  testator,  descended  to  his 
heirs.    . 

The  word  "possessions  "  may  include  real  estate,  if  the  context  shows  such  to  be 
the  testator's  intention. 

On  befobt. 

Writ  of  entry,  in  which  the  plaintiff  seeks  to  recover  one 
undivided  sixteenth  of  the  real  estate  described  in  the  writ,  as 
heir  of  her  father,  Alexander  Barnard,  who  died  January  14, 
1877,  leaving  four  heirs,  of  whom  the  plaintiff  is  one.  Alexan- 
der Barnard,  on  the  first  day  of  July,  1856,  made  and  executed 
a  will  of  the  following  tenor : 

"  I.  I  give  and  bequeath  to  my  wife,  Betsy  Barnard,  a  com- 
fortable support  during  her  life ;  and  it  is  my  will  that  she  shall 
be  furnished  with  meat,  drink,  lodging,  clothing,  medical  at- 
tendance and  nursing,  and  all  other  things  necessary  for  her 
comfort  and  support,  in  sickness  and  in  health. 

^^  II.  I  give  and  bequeath  to  my  daughters,  Eliza  P.  Cleave- 
land  and  Jane  D.  BlaisdeU,  one  dollar  each,  to  be  paid  at  my 
decease. 

"  in.  I  give  and  bequeath  to  my  sons,  George  A.  Barnard 
and  Andrew  C.  Barnard,  two  hundred  and  fifty  dollars  each,  to 
be  paid  them  when  they  shall  have  attained  the  age  of  twenty- 
one  years. 

"  IV.  I  give  and  devise  to  my  son,  Albert  G.  Barnard,  his 
heirs  and  assigns,  all  my  real  estate  situate  in  Sidney  aforesaid ; 
also,  all  the  residue  of  my  personal  estate  and  possessions  of 
whatever  kind  or  name." 
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The  will  was  duly  probated  before  the  commenoemeiit  of 
this  action. 

Cromwell  Barnard,  a  brother  of  Alexander,  died  abont 
March,  1874,  intestate,  leaving  fonr  heirs,  of  whom  Alexander 
was  one.  The  real  estate  in  dispute  was  a  certain  messnage 
situated  in  Skowh^an,  in  Somerset  county,  and  owned  bj 
said  Cromwell  at  time  of  his  decease.  The  defendant  has  t 
valid  deed  from  Albert  G.  Barnard,  purporting  to  convey  the 
whole  property  described  in  the  writ  to  the  defendant,  which 
deed  has  been  given  since  the  probate  of  said  will,  and  by  force 
of  said  deed  the  defendant  chums  to  hold  the  whole  of  said 
property. 

It  was  admitted  by  the  defendant  that  the  plaintifi  is  enti- 
tled to  recover  one-sixteenth  of  the  property  as  demanded  in  the 
writ,  unless  the  defendant  has  a  valid  title  to  the  whole  of  said 
property  by  virtue  of  the  provisions  of  said  will  and  the  afore- 
said deed  of  Albert  G.  Barnard  to  the  defendant. 

Should,  the  law  court  find  that  the  demandant  is  the  owner  of 
one  undivided  sixteenth  of  the  property  described  in  the  writ^ 
judgment  is  to  be  entered  for  her ;  but  if  the  court  should  hold 
that  the  defendant  is  entitled  to  the  whole  property  by  virtue 
of  said  will  and  the  aforesaid  deed,  the  plaintiff  is  to  become 
nonsuit. 

S.  S.  Browfij  for  the  plaintiff. 

£!.  F,  PiU^ury^  for  the  defendant. 

Petebs,  J.  The  testator,  after  bequeathing  a  support  to  his 
wife,  and  sums  of  money  to  several  children,  added  in  his  will 
these  words :  "I  give  and  devise  to  my  86n,  Albert  G.  Barnard, 
his  heirs  and  assigns,  all  my  real  estate  situate  at  Sidney  afore- 
said; also,  all  the  residue  of  my  personal  estate  and  possessions 
of  whatever  kind  or  name,"  Many  years  after  the  will  was 
made,  an  undivided  fourth  of  a  parcel  of  land,  not  situate  in 
Sidney,  descended  to  him  from  his  brother.  It  is  reasonable  to 
suppose,  as  argued  on  both  sides,  that  at  the  date  of  the  will  he 
had  no  expectation  of  such  an  inheritance.  Nor  does  it  appear 
that  at  that  time  he  had  any  real  estate  outside  of  Sidney.   The 
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question  is,  does  the  will  operate  to  devise  this  real  estate  not 
situate  in  Sidney.  The  claim  that  it  does  rests  upon  the  idea 
that  the  words  ^^sitnate  in  Sidney,"  undertake  to  describe, 
rather  than  to  limit,  the  real  estate  to  be  devised,  the  testator 
meaning  to  devise  all  the  real  estate  he  had,  or  might  have,, 
wherever  situated,  and  that  the  word  ^^  possessions "  was  used 
to  embrace  real,  as  well  as  personal,  estate.  The  argument  is 
aided  by  the  suggestions,  usually  of  force,  that  the  presump- 
tion is  that  the  testator  intended  to  leave  no  possible  property 
undisposed  of,  and  that  the  policy  of  the  law  favors  the  rule  of 
preferring  a  construction  which  will  prevent  intestacy. 

Although  the  question  is  a  nice  one,  we  are  constrained  to 
think  that,  all  things  considered,  this  interpretation  is  not  the 
correct  one.  We  are  to  ascertain  the  real  intent  of  the  testator. 
It  will  be  noticed  that  the  will  was  drawn  by  some  one  tolerably 
familiar  with  the  use  of  legal  terms.  The  word  ^^possessions " 
may,  no  doubt,  include  real  estate,  if  so  intended,  though  such 
would  not  be  its  technical  signification.  Bouvier  so  declares  in 
his  law  dictionary.  The  words  "  all  I  may  die  possessed  of," 
may  include  real  estate  ( WUce  v.  Wilce^  7  Bing.  664),  or  may 
not  {Monk  v.  MawdsUy^  1  Sim.  286),  just  according  to  the  con- 
text with  which  the  words  are  associated. 

The  writer  of  the  will  had  used  the  term  "  real  estate,"  de- 
scribing the  property  in  Sidney,  and  knew  the  force  and  mean- 
ing of  it.  The  presumption  is,  that  if  he  had  intended  to 
include  other  real  estate  in  an  after-description,  he  would  have 
used  the  same  term  again.  If  he  intended  to  leave  all  his  real 
estate  to  his  son,  why  should  he  have  devised  it  in  two  parcels,, 
instead  of  including  it  in  a  single  description  ?  If  it  was  his  in- 
tention to  devise  all  lands  then  or  ever  to  be  possessed,  he  would 
have  left  ofE  the  qualifying  words  "  situate  in  Sidney."  And  if 
by  the  word  "  possessions  "  he  intended  to  include  realty,  there 
was  no  necessity  of  the  other  clause  in  addition  to  it.  It  has 
been  held,  that  where  the  word  "  land  "  has  been  used  in  a  pre- 
ceding portion  of  a  will,  and  omitted  in  a  later  portion  of  the 
instnunent,  the  omission  of  so  important  a  word  could  not  have 
been  accidental.  Bedfield  in  his  work  on  Wills  cites  cases  to 
that  effect. 
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Had  the  testator  intended  to  indnde  real  estate  in  the  word 
^^  possessionB,"  it  strikes  ns  forcibly  that  he  would  not  have  used 
the  prefix  ^'  penonal "  at  all,  and  the  language  would  have  been 
^^  all  the  residue  of  my  estate  and  possessions."  The  words  "  of 
whatever  kind  or  name"  are  not  naturally  descriptiye  of  real 
estate,  but  usually  apply  to  personal  property.  Lands  are  not 
of  various  kinds  and  names  often.  The  word  ^^ personal"  was 
manifestly  used  to  qualify  and  describe  both  estate  and  posses- 
sions. Accomplished  draughtsmen  often  use  words  somewhat 
tautologically  in  the  effort  to  embrace  every  description  of  per- 
sonal estate. 

The  defendant's  counsel  insists  that  a  general  intention 
existed  in  the  mind  of  the  testator  to  dispose  of  all  the  property 
he  ever  expected  to  have.  The  trouble  is  that  he  has  not  em- 
ployed words  sufficient  to  cany  that  intention  into  effect.  There 
may  have  been  an  omission.  But  the  court  are  to  construe 
and  not  make  the  will.  After  all,  it  is  but  conjecture  that  the 
testator  would  have  made  the  favored  son  the  devisee  of  still 
other  real  estate  had  he  known  he  was  to  possess  other.  It 
might  have  led  him  to  make  an  entirely  different  partition  of 
his  property  among  his  children.  In  Sopor's  Leg.  1464,  it  ie 
laid  down  that  where  a  testator,  in  the  disposition  of  his  prop- 
erty, overlooks  a  particular  event,  which  had  it  occurred  to  him 
he  would  have  provided  against,  the  court  will  not  rectify  the 
omission  by  implying  or  inserting  the  necessary  clause.  Then, 
it  is  a  general  rule  that,  if  it  is  uncertain  and  doubtful  whether 
the  testator  intended  to  devise  real  estate,  the  title  of  the  heir 
must  prevail.  At  common  law,  after-acquired  interests  in  real 
estate  would  not  pass  by  will.  By  our  statute  (B.  S.  c.  74,  §  5) 
they  do,  provided  such  appears  to  have  been  the  intention.  But- 
lard  V.  Ooffe,  20  Pick.  252,  268 ;  Gibbons  v.  Langdon,  6  Sim. 
260;  OoodchUdy,Fe7Uon^ZYo.&3%r.^9tl'^  Cooper  y.  Pitcher, 
4  Hare,  485. 

Judgment  for  demandant. 

Applbton,  C.  J.,  Danforth,  Vmom  and  Libbst,  J  J.,  con- 
curred. 
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After^Mqalred  land«r— New  York  statate.— The  New  York  statute 
reads,  every  will  "  made  by  a  testator  in  express  terms  of  all  his  real  estate, 
or  in  any  words  denoting  his  intent  to  devise  his  real  property,  must  be  con- 
strued to  pass  all  the  real  estate  which  he  was  entitled  to  devise  at  the  time 
of  his  death." 

In  Havens  v.  Havens,  1  Sandf.  Gh.  834,  the  devise  was  of  the  "rest,  resi- 
due and  remainder  of  my  estate,"  in  case  it  was  more  than  sufficient  to  pay 
certain  specified  legacies,  such  residue  to  be  divided  among  the  legatees  ac- 
cording to  the  amounts  of  their  respective  legacies,  and  as  an  addition  to  the 
same;  the  court  held,  that  after-acquired  land  passed. 

In  Pond  V.  Bergh,  10  Pai.  140,  the  testator  devised  all  his  real  estate  in  a 
certain  county,  to  his  four  sons,  and  it  was  held  not  to  include  lands  in  the 
same  county,  subsequently  acquired  by  him  by  descent  The  diancellor, 
after  stating  that  a  devise  by  a  testator  of  all  the  lands  of  which  he  should 
die  poflsessed,  or  which  should  belong  to  him  at  the  time  of  his  death,  in  a 
certain  town  or  county,  would  be  within  the  spirit  of  the  act,  adds:  "  But 
where  the  testator  devises  all  his  real  estate  at  a  particular  place,  or  within  a 
particular  district  of  country,  there  is  good  reason  to  suppose  he  means  to 
speak  in  reference  to  the  lands  he  has  already  acquired  there;  and  that  if  he 
intended  to  give  to  the  devisee  all  the  lands  or  real  estate  which  he  should 
afterwards  purchase  at  that  place,  or  within  the  specified  district  of  country, 
there  would  have  been  something  in  his  will  indicating  such  an  intention." 

Where,  in  the  introductory  clause  to  the  will,  testator  expressed  himself 
as  *'  desirous  of  making  a  suitable  disposition  of  such  worldly  property  and 
estate  as  I  leave  behind  me,"  and  after  making  specific  devises  used  a  resid- 
uary clause  in  general  terms  of  all  his  real  and  personal  estate,  it  was  held  to 
pass  after-acquired  land.    Toungs  v.  Toungs,  45  K.  T.  254. 

But  a  contrary  conclusion  was  reached  in  Lynes  v.  Townsend,  38  N.  T. 
558,  where  the  expression  relied  on  was  contained  in  the  clause  appointing 
executors,  and  was  to  the  effect  that  they  were  nominated  for  the  '*  full  and 
final  settlement "  of  the  estate. 

In  Quinn  v.  Hardenbrook,  64  N.  T.  88,  the  devise  vps  of  "all  the  real 
and  personal  estate  I  now  possess,"  and  also  of  all  that  might  descend  to  the 
testator  as  heir  at  law  from  two  specified  sources.  It  was  held  that  subse- 
quently purchased  lands  would  not  go  to  the  residuary  legatee. 

Indiana  statute* — ^In  Bowen  v.  Johnson,  6  Ind.  110,  the  court,  speaking 
of  a  similar  clause  in  the  statutes  of  that  State,  say:  "  We  think  it  applies 
only  to  cases  where  the  will  purports  to  devise  all  the  property  equally,  or  in 
proportions  to  all  the  devisees  named  in  it;  and  not  to  cases  where  particular 
pieces  of  property  are  devised  to  particular  devisees  with  a  residuary  clause." 

Xasaachasetts  statute*— Under  a  Massachusetts  statute,  providing  that 
after-acquired  real  estate  shall  pass  "  if  such  shall  clearly  and  manifestly  ap- 
pear by  the  will  to  have  been  the  intention  of  the  testator,"  it  has  been  held 
that  a  devise  of  all  the  testator's  property  upon  certain  trusts  would  include 
after-acquired  real  estate,  Wilde,  J.,  saying,  "  it  is  generally  true  that  when 
a  will  purports  to  dispose  of  the  testator's  whole  estate  or  property,  the  in- 
tention is  to  dispose  of  all  the  estate  or  property  of  which  the  testator  may 
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be  owner  at  the  time  of  his  death;  and  that  such  intent  would  be  infored 
unless  something  in  the  will  should  be  opposed  to  such  an  inference."  Cash- 
ing V.  Aylwin,  12  Met.  169. 

So  a  general  devise  of  "  all  the  rest  and  residue  of  my  estate,  real  and  per- 
sonal, of  which  I  may  die  seized  and  possessed,  or  to  which  I  may  be  in  any 
way  entitled,  of  whatsoever  the  same  may  consist,  or  wheresoever  it  may  be 
situate,"  covers  subsequently-acquired  land.  Pray  v.  Watervton,  12  Met. 
262. 

It  has  further  been  held,  that  the  intent  of  the  testator  need  not  be  shown 
by  an  express  declaration,  but  may  be  gathered  from  the  provisions  of  the 
will,  and  that  from  a  general  devise  of  all  the  residue  of  testator's  estate  an 
intention  to  dispose  of  after-acquired  land  may  justly  be  inferred.  Brinuner 
V.  Sohier,  1  Cush.  118;  Winchester  v.  Foster,  8  Id.  866;  Hill  v.  Bacon,  106 
Mass.  678. 

The  same  courts  have  further  decided,  that  where  the  will  contains  a  re- 
siduary clause  or  words  of  general  description,  sufficient  to  embrace  all  or  any 
particular  estate  of  which  the  devisor  is  seized,  the  effect  of  the  execution 
of  a  codicil  reaffirming  a  will  is  to  republish  the  same  and  transfer  any  real 
estate,  falling  within  such  descriptions,  which  may  have  been  purchased  by 
the  testator  after  the  date  of  the  will  and  before  the  republication,  unless 
there  is  a  manifest  intent  expressed  in  the  codicil  itself,  to  confine  the  will  as 
republished  to  the  same  estate  as  the  testator  had  at  its  first  execution.  Haven 
V.  Foster,  14  Pick.  584;  Wait  v.  Belding,  24  Id.  129. 

Ohio  statute.— The  Ohio  statute  is  similar  in  language  to  the  Massa- 
chusetts act,  and  it  has  been  held  under  it,  that  where  the  will  seeks  to  dis- 
pose of  all  the  testator's  property  to  certain  persons,  or  for  certain  purposes, 
the  natural  intendment  is  that  it  includes  subsequently-acquired  land.  Pru- 
den  V.  Pruden,  14  Ohio  St.  251;  Lessee  of  Smith  v.  Jones,  4  Ohio,  121;  Mc- 
Call  V.  Jones,  4  West.  L.  M.  627. 

Tennessee  statate.— The  Tennessee  statute  provides  that  the  will  shall 
be  read  and  con8tr\|ed  as  if  it  had  been  executed  immediately  before  the  tes- 
tator's death ;  '*  and  shall  convey  all  the  real  estate  belonging  to  him,  or  in 
which  he  had  any  interest  at  his  decease,  unless  a  contrary  intention  appear 
by  its  words  and  context."  Cochreham  v.  Eirkpatrick,  1  Heisk.  827;  Alex- 
ander V.  Miller,  7  Id.  65;  Brown  v.  Severson,  12  Id.  881. 

Under  this  language  it  hasji)een  held  that  where  the  devise  was  of  "my 
tract  of  land  on  which  I  now  live,"  and  the  testator  acquired  adjoining  lands 
and  then  made  a  codicil,  thereby  republishing  his  will  but  not  mentioning 
the  addition  to  liis  home  place,  that  the  words  "  I  now  live  "  must  be  read 
as  if  used  when  the  codicil  was  executed,  and  would  include  the  after-ac- 
quired land.    Smith  v.  Puryear,  8  Heisk.  706. 

Tirginiay  Kentucky,  and  Missouri  acts— The  Virginia  act  of  1785, 
Kentucky  statute  of  1797,  and  Missouri  acts  of  1807,  1885  and  1845,  simply 
conferred  testamentary  power  as  to  after-acquired  lands.  The  general  tenor 
of  the  decisions  requires  the  court  to  determine,  whether  it  is  more  rea- 
sonable to  infer  an  intention  that  after-acquired  land  should  pass,  or  the  con- 
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tniy,  and  if  there  is  nothing  to  lead  to  one  conclusion  more  than  the  other, 
the  suhsequentlj-acquired  land  should  descend  as  estate  undevised.  The 
Virginia  cases,  however,  hold  that  the  presumption  is  that  testator  only  deals 
with  property  owned  when  he  makes  his  will.  Mason  v.  Mason,  8  Bibb. 
448;  Walton  v.  Walton,  7  J.  J.  Marsh.  58;  Dennis  v.  Warden,  8  B.  Mon. 
174;  Floumoy  v.  Floumoy,  1  Bush,  616;  Alexander  v.  Waller,  6  Id.  841;^ 
Raines  v.  Barker,  18  Gratt  128;  Turpin  v.  Turpin,  1  West  Virg.  75;  Harmon 
V.  Allen,  8  Call.  297;  Warner's  Ex'rs  v.  Swearinger,  9  Dana,  200;  Wells  v. 
Watson,  4  Scam.  66;  Leggat  v.  Haft,  28  Mo.  127;  Applegate  v.  Smith,  1  Mo. 
166;  Smith  v.  Hutchinson,  61  Mo.  88. 


Addison  B.  Hall  et  al.,  Ex'es  vs.  Annie  Hall  et  al. 

[78  New  York,  535.] 

Commissions  as  exeoittob  and  tbustee. 

A  person  is  not  entitled  to  receive  commissions  both  as  executor  and  as  trustee, 
upon  the  same  fund  for  the  same  time. 

The  will  of  H.  devised  his  real  estate  in  B.,  subject  to  a  power  of  sale  given  to 
his  executors ;  his  residuary  estate  he  gave  to  his  executors  and  trustees,  *'  the 
survivors  and  survivor  of  them  and  the  successors  and  successor  of  them  in 
trust,"  to  convert  into  money,  invest  and  hold  for  the  purposes  of  certain 
trusts  specified.  The  executors  exercised  the  power  of  sale  as  to  the  real  es- 
tate in  B.,  invested  and  held  the  proceeds.  They  had  an  accounting  on 
which  they  were  allowed  full  commissions  as  executors.  In  subsequent  pro- 
ceedings for  a  final  accounting  as  executors  a  decree  was  made  directing  them 
to  pay  over  to  one  of  the  legatees  her  share  of  the  estate.  There  had  been 
no  separation  of  this  share  from  the  general  fund  in  the  hands  of  the  execu- 
tors. The  executors  were  allowed  commissions  only  on  the  amount  of  income 
collected  since  the.last  accounting.  J/e/d,  no  error ;  that  they  were  not  enti- 
tled to  full  commissions  as  trustees  on  the  amount  paid  such  legatee,  as  the 
fond  was  held  by  them  as  executors. 

The  nature  of  the  appeal  and  the  facts  of  the  case  are 
fully  set  forth  in  the  opmion. 

Jesae  C.  Smithy  for  appellants. 

J.  T.  Marean^  for  respondents. 
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Chubch,  Ch.  J.  This  is  an  appeal  from  a  decision  of  the 
Supreme  Court,  made  at  a  General  Term,  in  the  second  depart- 
ment, affirming  a  decree  of  the  stirrogate  of  the  county  of 
Kings,  in  the  matter  of  the  final  accounting  of  the  appellants 
•as  executors  and  trustees  tmder  the  last  will  and  testament  of 
Geoige  C.  Hall,  deceased.  The  testator  by  his  will,  devised 
and  bequeathed  all  his  personal'  and  real  property  in  Cook 
county,  IIL,  and  real  property  in  New  York  and  Brooklyn,  to 
certain  designated  beneficiaries,  subject,  however,  to  a  power  of 
sale  given  to  his  executors  in  regard  to  the  Brooklyn  property. 
All  the  rest  and  residue  he  gave  to  his  executors  and  trustees 
to  have  and  to  hold  the  same  to  themselves,  and  the  survivors, 
OT  eva^vor  of  ihexa,  »nd  tA^r  succeeds,  OT  accessor,  m  tr^ 
to  convert  the  same  or  such  as  shall  not  be  already  invested, 
into  money,  as  soon  as  practicable,  after  the  decease  of  the  tes- 
tator, providing  that  under  certain  circumstances  they  might  in- 
vest certain  sums  in  his  business,  and  continue  the  same,  and 
also  giving  them  full  power  to  sell  any  real  estate  not  specifi- 
cally devised,  of  which  he  might  die  seized. 

He  left  no  real  estate  not  specifically  devised,  and  the  exec- 
utors exercised  the  power  of  sale  in  regard  to  the  Brooklyn 
property,  and  had  invested,  and  were  holding  its  proceeds. 
The  executors  had  an  accounting,  on  which  they  were  allowed 
full  conmodssions  as  executors,  and  in  which  a  decree  was 
entered  June  1, 1874 ;  and  this  appeal  arises  out  of  proceedings 
for  a  final  accounting,  in  which  a  decree  was  made  May  24, 
1878,  directing  among  other  things  that  the  appellants  pay  over 
to  Margaret  J.  Hall,  one  of  the  legatees,  her  share  of  the 
estate,  she  having  become  of  age,  and  allowing  conmiissions 
only  on  the  amount  of  income  collected  since- the  last  account- 
ing. The  appellants  claimed  before  the  surrogate  that  they 
were  entitled  also  to  full  commissions  as  truaieeSy  on  the 
amount  paid  to  Margaret  J.  SLall,  which  was  disallowed,  and 
from  this  portion  of  the  decree  an  appeal  was  taken.  Much 
stress  is  laid  upon  the  designation  of  the  appellants  as  trustees, 
as  well  as  executors  in  the  will,  but  it  is  very  evident  that  these 
terms  were  used  interchangeably,  and  as  synonymous,  an'd  not 
in  contradistinction  from  each  other,  and  it  would  hardly  seem 
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from  the  beqnest  of  the  fund  in  qnestion  to  his  executors,  and 
the  gnrviyors  of  them,  and  the  successors  and  successor  of  them^ 
that  the  testator  contemplated  a  trust  that  would  attach  to  the 
persons  of  the  executors  rather  than  to  the  office,  or  intended 
the  execution  of  the  trust  in  the  character  of  trustees,  rather 
than  executors.  The  case  of  Drake  v.  Price  (5  N.  Y.  430)^ 
decided  that  when  executors  had  invested  a  legacy  as  directed 
by  the  will,  that  they  were  entitled  to  commissions  as  executors^ 
and  not  as  trustees,  following  VcUeniine  v.  Valentine  (2  Barb. 
Chy.  K.  430).  Paige,  J.,  in  a  dissenting  opinion,  distinguished 
DrcJce  v.  PTrice  from  the  last  case,  on  the  ground  that  in  Vol- 
entine  v.  Valentine  there  had  been  no  separation  of  the  trust 
moneys  from  those  held  by  them  as  executors,  while  in  the  case 
considered  there  had  been  such  a  separation.  In  Lansing  v. 
I/msing  (45  Barb.  182),  the  executors  were  directed  to  invest 
a  certain  sum  for  a  definite  time,  and  pay  over  the  income,  and 
it  was  held  that  in  so  doing  they  acted  as  executors  and  not  as 
trostees.  In  Mann  v.  Lawrence  (3  Bradf .  424),  it  was  said : 
"The  investments  are  made  by  the  executors  in  their  trust 
capacity,  and  though  they  cannot  receive  double  commissions 
when  they  arj  both  executors  and  trustees,  yet  they  may  re- 
ceive full  commissions  as  executors."  In  the  cases  cited,  where 
executors  have  been  allowed  to  receive  commissions  as  trustees^ 
there  has  been  a  separation  of  the  duties  performed  in  the  two 
capacities.  In  the  cases  from  which  the  opinions  of  the  surro- 
gate are  given,  in  the  appellants'  brief,  this  separation  had  been 
made.  In  the  one  it  appears  that  the  fund  had  been  ordered 
by  decvee  of  the  surrogate  to  be  set  apart  and  kept  invested 
for  the  beneficiary,  and  such  separation  had  been  made,  and  a 
separate  bank  accoxmt  opened  by  the  trustees  as  trustees  of  said 
fund,  and  it  had  been  kept  separate  and  distinct  from  the  fund 
in  their  hands  as  executors,  and  not  included  in  their  account- 
ing as  executors.  In  the  other  there  had  been  a  decree  recit- 
ing that  the  executors  had  fully  accounted  for  all  moneys  and 
property  in  their  hands,  and  their  accounts  fully  settled,  and 
they  were  directed  to  retain  the  moneys  in  their  hands  as  trus- 
tees, and  had  so  retained  the  same. 

In  the  case  under  consideration  there  had  been  no  separa- 
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tion  of  the  moneys  paid  over  from  the  general  f nnd  in  tbe 
hands  of  the  ezecntors.  This  daim  for  commissions  is  made 
on  a  final  acoonnting  as  execntors,  and  they  are  allowed  full 
eommissions  for  receiving  and  paying  out  this  money  as  a  part 
of  the  general  fnnd.  The  payment  to  Margaret  J.  Hall,  is  not 
of  a  separate  fnnd  held  as  snch,  bnt  of  an  amount  due  her  as  a 
l^atee  tmder  the  will  paid  from  the  general  fnnd  in  the  hands 
of  the  executors^  and  there  seems  to  be  neither  authority  nor 
reason  for  holding  that  there  has  been  any  snch  separation  of 
the  fond,  or  paying  over  to  the  appellants  as  trustees,  or  any 
holding  by  them  as  such,  as  to  entitle  them  to  the  extra  com- 
pensation denied  by  the  surrogate. 

The  statute  in  reference  to  trustees,  chapter  115,  Laws  of 
1866,  enacts  only,  that  any  trustee  created  by  a  last  will  and 
testament  shall,  on  a  final  accounting,  be  entitled  to  the  same 
commissions  as  executors ;  and  has  no  bearing  on  the  question 
whether  they  may  be  both  executors  and  trustees,  and  receive 
commissions  in  both  capacities  on  the  same  fund  at  the  same 
time. 

It  is  unnecessary  to  express  an  opinion  as  to  the  right  of 
the  appellants  to  receive  commissions  hereafter,  js  trustees,  on 
the  several  amounts  which  they  are  directed,  by  the  decree  of 
the  surrogate,  to  set  apart  and  invest  for  the  several  legatees. 

The  order  must  be  affirmed. 

All  concur. 
Order  affirmed. 
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George  E.  P.  Howard  st  al.,  Executors, 

,  vs. 

Mary  Ann  Francis  et  al. 

[80  New  Jersey  Equity,  444.] 
LeOAOT  in  LIEU  OF  DOWER. — ^ABATEMENT. — ^INTEREST. 

Where  a  testator  leaves  real  estate,  of  which  his  widow  is  dowable,  a  legacy  given 
to  her  in  lieu  of  her  dower  does  not,  as  between  legatees,  abate  on  deficiency 
of  assets,  but  is  entitled  to  preference  over  other  gifts  merely  voluntary. 

(i)  Interest  on  a  legacy  given  to  a  widow  in  lieu  of  dower  is  to  be  computed  from 
one  year  after  the  testator's  death ;  (2)  interest  on  a  legacy  to  a  minor  child, 
from  the  date  of  testator's  death ;  (3)  interest  on  a  legacy  to  an  adult  child, 
from  one  year  after  such  death;  (4)  on  a  legacy  ta grandchildren,  from  one  year 
after  such  death. 

Executors  vested  with  absolute  power  to  sell  real  estate,  are  authorized  to  do  all 
that  is  necessary  in  the  way  of  insurance,  superintendence,  repairs  and  taxes, 
to  preserve  the  property  until  sale. 

Bill  for  conBtmction  of  will  and  directions.    On  bill,  an- 
Bwers  and  consent  of  counsel. 

G.  E.  P.  Howard  and  W.  H.  Francis^  inpro.pera. 

F.  A.  Johnson^  for  Mary  Ann  Francis. 

The  Chancellor.  Ebenezer  Francis,  late  of  the  city  of 
Kewark,  deceased,  by  his  will,  after  directing  payment  of  his 
debts  and  funeral  expenses,  gave  and  devised  to  his  wife,  Mary 
Ann,  during  her  widowhood,  the  house  No.  302  Washington 
street,  in  Newark,  where  he,  at  the  date  of  the  will  (July  27th, 
1876),  resided,  with  remainder  in  fee,  on  her  death  or  remar- 
riage, to  his  daughter  Mary  McLean,  and  providing  that,  if  his 
daughter  Mary  McLean  should  predecease  his  wife  during  the 
widowhood  of  the  latter,  the  property  should  go  to  the  latter  in 
fee.  He  then  gave  all  his  personal  estate,  except  such  as  be- 
longed to  his  business  firm,  to  his  wife  as  her  absolute  property. 
He  then  gave  to  his  executors  $10,000,  to  be  held  by  them  in 
Vol.  L— 21 
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trust  for  his  wife  and  his  daughter  Mary  McLean,  the  income 
thereof  to  be  paid  to  his  wife  during  her  life,  and  that  of  his 
daughter  Mary  McLean,  for  their  support  and  maintenance ;  on 
the  death  or  remarriage  of  his  wife,  in  the  lifetime  of  his 
daughter  Mary  McLean,  the  principal  sum  and  any  unexpended 
income  remaining  in  the  hands  of  the  executors,  to  be  paid 
over  to  his  daughter  Mary  McLean,  if  then  of  f uU  age,  but  if 
not,  then  the  executors  to  continue  to  hold  the  principal  sum  in 
trust  for  her  until  she  should  attain  to  her  majority,  they  to  ex- 
pend so  much  of  the  income  for  her  support  as  might  be  neces- 
sary, and  on  her  attaining  to  her  majority,  to  pay  over  to  her 
the  principal  sum,  with  any  of  the  income  thereof  remaining  in 
their  hands ;  but  if  she  should  die  during  the  widowhood  of  hifi 
wife,  then  the  principal  sum  and  any  income  thereof  remaining 
at  her  death  in  the  hands  of  the  executors,  to  be  paid  over  by 
them  to  his  wife.     He  then  gave  to  his  executors  $10,000,  to 
be  held  by  them  in  trust  for  his  daughter  Emma  and  her  two 
children,  the  income  to  be  paid  to  her  in  half-yearly  payments, 
for  the  support  and  maintenance  of  her  and  her  children  dur- 
ing her  life,  and  provided  that,  on  her  death,  the  principal  sum 
and  any  unexpended  income  in  the  hands  of  the  executors  be 
paid  in  equal  shares  to  her  children,  if  then  of  age,  and  both 
survive  their  mother,  but  if  only  one  of  them  survives  the 
mother,  the  whole  to  go  to  that  one  ;  and  if  the  children,  or 
either  of  them,  should  then  be  under  age,  the  executors  to  con- 
tinue to  hold  the  principal  sum,  if  both  are  under  age,  or  the 
share  of  the  one  under  age,  if  only  one  be  under  age,  and  re- 
ceive the  income,  expending  so  much  as  necessary  for  support 
of  such  minor  children  or  child,  and  pay  over  the  principal 
sum,  with  the  unexpended  income  in  their  hands,  to  the  chil- 
dren or  child,  on  their  or  his  or  her  attaining  to  full  age.    He 
further  provided,  that  if  his  daughter  survive  both  children, 
the  principal  sum  and  unexpended  income  in  the  hands  of  the 
executors  go  to  his  daughter  Emma,  and  if  her  husband  survive 
her  and  her  children,  the  principal  and  unexpended  income  to 
go  to  him.    He  then  gave  to  his  executors  $5,000  on  a  similar 
trust,  for  his  son  Ebenezer  and  his  (the  son's)  wife  and  child. 
And  ho  gave  the  residue  of  his  estate  in  augmentation  of  the 


HOWARD  V.  FRANaS.  323 

several  sums  so  given  in  trust  for  his  wife  and  his  danghter 
Maiy  Ann,  his  daughter  Emma  and  her  children  and  husband, 
and  his  son  Ebenezer  and  his  wife  and  child.  He  then  decLired 
that  neither  the  house  in  Washington  street,  nor  the  personal 
property  given  to  his  wife,  was  in  any  case  to  be  subject  to  or 
charged  with  the  payment  or  discharge  of  the  legacies  before 
given,  or  his  debts ;  and  that  the  provision  in  his  will  for  his 
wife  was  in  lieu  of  her  dower  in  his  estate.  He  then  gave  his 
executors  power  to  sell  and  convey  his  real  estate,  and  author- 
ized and  empowered  them  to  use  their  own  discretion  in  the 
settling  up  and  adjusting  of  his  interest  in  and  in  connection 
with  his  partnership  business,  both  as  to  time  and  manner, 
having  in  view  the  welfare  of  the  estate,  and  the  good  of 
those  who,  under  the  provisions  of  his  will,  he  desired  should 
receive  the  benefit  of  the  results  of  his  long-continued  business 
hfe. 

The  testator  died  July  27th,  1876.     He  left  but  little  per- 
sonal estate,  except  that  which  belonged  to  his  co-partnership, 
and  no  real  estate,  except  the  house  in  Washington  street,  de- 
vised to  his  wife,  and  his  interest  in  his  factory  premises,  which 
is  a  large  and  valuable  property  in  Newark.     Out  of  the  per- 
sonal estate  received  from  the  co-partnei*ship  the  executors  have 
paid  his  funeral  expenses,  certain  expenses  of  the  administra- 
tion, and  his  debts  and  taxes  upon  his  real  estate ;  and  they 
have  also  made  payments  therefrom  for  the  support  and  main- 
tenance of  the  widow  and  her  minor  child,  the  testator's  daugh- 
ter, Mary  McLean.     They  have  in  hand,  including  money  in- 
vested (some  $8,000),  about  $11,783  34.     They  will  realize  no 
more  from  the  estate  until  they  sell  the  factory  premises,  for 
which,  owing  to  the  depressed  condition  of  the  real  estate  mar- 
ket, it  is  impossible  now  to  find  a  purchaser  at  an  adequate 
price,  or  to  sell  it  without  very  great  sacrifice.     In  the  amount 
received  by  them  from  the  partnership  business  there  was  in- 
cluded some  interest  money.     They  have  received  some  rent 
from  the  factory  property  (there  are  some  small  dwelling-houses 
oivit,  besides  the  factory  buildings),  and  will  probably  continue 
to  receive  rents  from  it.     There  is  a  mortgage  of  $5,000  upon 
those  premises,  the  interest  of  which  must  be  provided  for,  as 
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well  as  Insurance  npon  the  buildings  and  taxes,  and  the  costs  of 
superintending  and  taking  care  of  the  property,  a  large  part  of 
which  is  not  occupied. 

The  executors  ask  instructions  as  to  their  duty  in  the  fol- 
lowing respects :  Whether,  under  the  circumstances,  they  should 
first  invest  the  legacy  of  $10,000  given  to  the  widow,  and 
whether  the  investments  already  made  should  he  held  on  ac- 
count thereof,  or  whether  those  investments  are  to  be  held  on 
account  of  the  legacies  to  the  widow  and  the  testator's  daughter 
Emma  and  his  son,  respectively ;  if  the  legacy  of  $10,000  to  the 
widow  is  entitled  to  priority,  from  what  time  it  draws  interest, 
and  whether  the  executors  should  pay  the  expenses  of  the  f  actoiy 
premises  before  mentioned  out  of  the  rents  of  that  property. 

The  mere  fact  that  the  legacy  of  $10,000  in  trust  for  the 
widow  and  her  daughter  is  in  the  will  given  prior,  so  far  as  re- 
spects the  order  in  which  the  gifts  are  stated,  to  the  other  lega- 
cies given  in  trust,  would  not,  of  itself,  avail  to  give  priority  in 
payment  to  it,  or  to  exempt  it  from  abatement  if  there  should 
be  deficiency  of  assets  to  pay  all  the  legacies  in  f  ulL  Tituin 
Adrn!r  v.  TituSj  11  0.  E.  Gr.  111.  But  the  legacies  given  to 
the  widow  are  given  in  lieu  of  dower,  and  such  legacies  do  not, 
where  the  testator  as  in  this  case  leaves  real  estate  of  which 
the  legatee  is  dowable,  abate  on  deficiency  of  assets.  2  Bedf . 
on  Wills,  551 ;  1  Eoper  on  Leg.  431.  Such  legacies  are  held  to 
be  given  for  a  valuable  consideration,  the  relinquishment  of  a 
valuable  right  or  interest,  and  not  merely  of  bounty,  and,  there- 
fore, they  are  regarded  in  the  light  of  purchase-money,  for  such 
right  or  interest  is  held  to  be,  and  for  that  reason  entitled  to 
preference  over  gifts  merely  voluntary.  And  as  the  testator  is 
the  best  judge  of  the  price  at  which  he  is  desirous  of  purchas- 
ing any  such  right  or  interest,  the  right  of  preference  is  not 
afiected  by  the  consideration  that  the  bequest  happens  to  exceed 
the  value  of  it.    1  Eoper  on  Leg.  433. 

There  is  a  class  of  cases  in  which  it  is  held  that  a  legacy 
given  to  a  widow,  in  lieu  of  her  dower,  is,  if  no  other  means 
are  provided  for  her  support,  entitled  to  interest  from  the*  tes- 
tator's death,  because  it  is  given  in  lieu  of  that  from  which  she 
might  have  derived  immediate  profit,  and  is  in  the  nature  of 
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providoii  for  the  payment  of  a  debt  Williamson  v.  WiUiamr 
sariy  6  Paige,  298 ;  Hejpbum  v.  Hepburn^  2  Bradf .  74 ;  Par- 
kingan  v.  Parkinson,  Id.  79 ;  Pollard  v.  PoUardy  1  Allen,  490 ; 
2  Wma.  on  Ex'rs,  1425  n.  /  My  v.  McCrae,  4  Dessaus.  422, 423. 
In  this  oonrt,  however,  in  Church  at  Acqttaokanonk  v.  JExfrs  of 
Ad^erma/ny  Sax.  40,43,  the  consideration  that  a  legacy  was 
given  in  lien  of  dower,  appears  to  have  been  regarded  as  of  no 
consequence  in  determining  the  time  from  which  it  should  bear 
interest,  and  it  was  held  that  the  legacy  in  that  case,  which  was 
given  in  lieu  of  dower,  bore  interest  only  according  to  the  com- 
mon role,  notwithstanding  the  fact  that  the  legatee  was,  at  the 
testator's  death,  dowable  of  lands  of  which  he  died  seized.  The 
testator^s  minor  child,  who  has  no  Qther  means  of  support,  is 
entitled  to  interest  on  her  legacy  from  the  death  of  the  testator. 
2  Boper  on  Leg.  1257 ;  Cox  v.  Corkendaley  2  Beas.  138.  But 
the  fact  that  the  legacy  is  given  for  support,  will  not,  of  itself, 
entitle  the  legatee,  though  a  child  of  the  testator,  to  interest 
from  the  death  of  the  testator,  if  the  legatee  be  an  adult.  ^N^or 
are  grandchildren  entitled.  2  Boper  on  Leg.  1271,  1272 ;  2 
Wms.  on  Ex'rs,  1424, 1425 ;  SuUivan  v.  Winthrqp,  1  Sumn.  1, 
15 ;  Hennion^s  EaSr  v.  JacdbuSy  12  0.  E.  Gr.  28.  Nor  is  a 
wife,  in  the  absence  of  express  provision,  entitled  to  the  benefit 
of  the  exception,  except  where  the  legacy  is  in  lieu  of  dower, 
and  it  is  held  that  that  fact  entitles  her  to  it.  Therefore,  while 
the  testator's  minor  daughter  is  entitled  to  her  share  of  the  in- 
terest on  the  $10,000  legacy  from  his  death,  his  daughter  Emma, 
and  his  son,  who  are  adults,  are  not,  but  are  entitled  to  interest 
only  after  one  year  from  his  death ;  and  so,  too,  as  to  their  chil- 
dren. The  minor  daughter  is  entitled  to  $300  for  her  share  of 
the  interest  for  the  year  immediately  succeeding  the  testator's 
death.  After  that  her  mother  is  entitled  to  the  whole  interest 
for  the  support  of  both. ' 

The  legacies  to  Emma  and  Ebenezer  will,  in  case  of  defi- 
ciency of  assets,  abate  proportionably.  Titu^BAdnCr^.  TituBy 
11  C.  E.  Gr.  111. 

The  executors  are  bound  to  take  care  of  the  factory  property 
until  it  shall  be  sold,  and  it  is  their  duty  to  do  whatever  is  neces- 
sary in  the  premises  to  preserve  the  property ;  and  they  may  pay 
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the  expenses  of  superintendence,  necessary  repairs,  insnranoe 
and  taxes,  out  of  the  rents. 

It  results,  from  the  foregoing  opinion,  that  the  execntors  are 
bonnd  to  hold  $10,000  of  the  investments  for  the  legacy  given 
for  the  benefit  of  the  widow  and  her  child,  the  interest  of  which 
is  payable  to  her  for  the  maintenance  and  support  of  both ;  that 
they  will  be  allowed  $300  for  the  payment  to  the  widow  of  that 
sum  for  support  of  her  daughter  for  the  year  immediately 
succeeding  the  testator's  death;  from  the  expiration  of  that 
period  the  widow  is  entitled  to  the  whole  of  the  interest ;  that 
tlio  rest  of  the  funds  invested  will  be  held  for  the  benefit  of 
Emma  and  Ebenezer  proportionably,  and  the  executors  will,  out 
of  the  rents  of  the  factory,  pay  the  necessary  expenses  of  insur- 
ance, superintendence,  repairs  and  taxes. 


James  W.  Abbott  et  al.  vs.  Mibiam  Abbott. 

[41  Michigan,  540.] 

Failure  of  beoollection  by  suBSCRiBiNa  wriNESs. 

The  probate  of  a  will  is  not  dependent  on  the  recollection  or  veracity  of  a  sub- 
scribing witness. 

Subscribing  witnesses  to  a  will  are  presumed  to  have  had,  when  signing,  full 
knowledge  of  what  they  were  doing;  and  if  dead,  their  attestation  when 
proved  is  prima  facu  evidence  that  everything  was  done  as  it  ought  to  be. 
But  in  contested  cases  the  regularity  of  the  proceedings  is  open  for  general 
testimony. 

Comp.  L.  §  4339  does  not  require  all  the  subscribing  witnesses  to  be  sworn  on  a 
contest  of  a  will,  though  it  possibly  implies  that  they  should  be  so  sworn  in  the 
Probate  Court.  But  the  failure  to  produce  them  in  the  Circuit  Court  on  an 
appeal,  if  within  the  jurisdiction  and  easily  reached,  would  be  a  suspicious 
circumstance. 

Erkob  to  Wayne. 
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Appeal  from  probate  order  admitting  the  will  of  Jamee 
Abbott  to  probate.    Contestants  bring  error. 

Brennan  <&  Dwindly  arid  Charles  8.  May^  for  plaintiflfs  in 
error. 

Wilkinson^  Post  dh  Wilkinson^  for  defendant  in  error. 

Campbell,  C.  J.  The  proceedings  brought  np  from  the 
Circuit  Court  for  the  county  of  TVayne  for  review  arose  as  an 
appeal  from  the  probate  of  the  will  of  James  Abbott  of  Dear- 
bom.  The  will  had  two  subscribing  witnesses,  and  both  of 
them  were  sworn  in  the  Circuit  Court.  It  was  claimed  below, 
and  is  insisted  here,  that  the  jury  should  have  been  directed  to 
find  against  the  will,  because  not  proved  as  to  the  various  stat- 
utory requisites  by  both  of  these  witnesses.  One  witness  could 
not  swear  positively,  but  believed  he  saw  the  will  signed,  and 
verified  his  own  signature  and  that  of  the  other  witness.  He 
gave  other  facts  corroborating  the  impression,  and  told  who 
were  present  when  he  signed  as  witness,  and  he  swore  positively 
that  he  signed  at  the  testator's  request,  and  to  his  impression  that 
the  latter  declared  the  instrument  to  be  his  last  will  and  testa- 
ment. His  only  doubt  seemed  to  be  whether  testator  signed  in 
witness'  presence.  He  was  not  asked  concerning  testator's  car 
pacity.  The  other  subscribing  witness  gave  full  and  clear  testi- 
mony upon  capacity  and  execution. 

It  would  seem  to  be  a  very  useless  ceremony  to  press  ques- 
tions upon  a  witness  touching  the  mental  condition  of  a  testator, 
when  his  recollection  of  the  transaction  itself  is  uncertain.  The 
conduct  of  the  witness,  if  honest,  implied  a  belief  in  the  sanity 
of  Mr.  Abbott.  It  would,  no  doubt,  have  been  very  proper  to 
inquire  further,  but  it  could  not  have  been  very  important  to  do 
BO  with  a  witness  of  imperfect  recollection. 

But  we  know  of  no  rule  of  law  which  makes  the  probate  of 
a  will  depend  upon  the  recollection,  or  even  the  veracity  of  a 
subscribing  witness.  The  law,  for  wise  and  obvious  reasons,  re- 
quires such  instruments  to  be  executed  and  attested  with  such 
precautions  as  will  usually  guard  against  fraud.  But  if  the  f or- 
getfulness  or  falsehood  of  a  subscribing  witness  can  invalidate  a 
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will,  it  woTild  be  easj  in  monj  cases  to  use  snch  artifices  or  oor- 
mption  as  would  render  the  best  wHl  nngatoiy.  Their  evidence 
is  not  conclnsive  either  waj,  nor  does  the  law  presume  that  thej 
are  either  more  or  less  tmdif  nl  than  others.  It  presames  they 
had,  when  thej  signed,  full  knowledge  of  what  thej  were  do- 
ing, and,  in  case  thej  are  dead,  their  attestation,  when  proved, 
iB  prima  facie  evidence  that  all  was  done  as  it  shonld  be.  Bnt 
in  all  contested  will  cases,  the  case  is  open  for  general  witnesses, 
and  when  the  testimony  is  all  in,  each  witness  is  credited  ac- 
cording to  the  impression  he  leaves  of  candor  and  intelligence, 
and  not  according  to  his  being  or  not  being  an  attesting  wit- 
ness. 

Our  statute  does  not  m  terms  require  aU  the  subscribing 
witnesses  to  be  sworn  on  a  contest,  except  inf  erentiall j  in  the 
Probate  Court.  Comp.  L.  §  4839.  This  requirement,  if  it  exists, 
is  only  implied,  and  we  are  not  called  on  now  to  determine  in 
what  cases  and  to  what  extent  it  is  imperative.  The  failure  to 
produce  such  witnesses  in  the  Probate  Court  or  on  appeal,  if 
the  witnesses  were  within  the  jurisdiction,  and  could  be  reason- 
ably produced,  would  be  at  least  a  very  suspicious  omission, 
which  should  have  its  weight.  But  where  the  will  has  once 
been  admitted  to  probate,  and  that  order  is  appealed  from,  and 
both  witnesses  are  actually  produced  in  court  and  examined, 
the  failure  to  ask  a  particular  question  of  one  witness — ^when 
the  door  is  wide  open  for  crosa^xamination — does  not  deprive 
the  contestant  of  the  means  of  bringing  out  the  knowledge  or 
ignorance  of  such  witness,  and  can  do  no  practical  harm  to  any 
one. 

The  consequences  of  any  other  holding  would  be  too  unjust 
and  unreasonable  to  be  allowed.  And  we  have  found  no  war- 
rant in  authority  which  would,  in  our  opinion,  compel  any  such 
wrong  result. 

The  judgment  must  be  aflBrmed,  with  costs. 

The  other  justices  concurred. 


See  Haynes  v.  Haynes,  p.  268,  arUe;  and  Brown  v.  Clark,  w^io,  and 
in  note. 
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Ann  J.  Kelly  vs.  William  Reynolds. 

[89  Michigan,  464.] 
CoNBTBUOnON  OF  BEQUEST. 

A  testator  began  his  will  with  the  words  :  "  To  my  wife  the  provision  made  for 
her  by  the  statutes  of  this  State  I  deem  sufficient/'  and  after  providing  sundry 
legacies  to  others,  he  added  a  clause  giving  to  his  son  "  all  the  residue  of  my 
estate  after  paying  the  above  bequests,  legacies  and  my  debts  and  the  expenses 
of  settling  my  estate."    ^eU,  that  he  meant  to  give  his  wife  what  she  would 

have  received  if  he  had  died  intestate. 

« 

Cebtiobabi  to  Macomb  Circuit  Court. 

Appeal  to  the  Circuit  Court  from  an  order  of  the  Probate 
Court  dismissing  a  petition  by  Ann  J.  Kelly,  executrix  of  the 
will  of  Lola  Beynolds,  asking  for  the  assignment  to  her,  as 
executrix,  of  one-third'  of  the  resiaue  of  the  estate  of  de- 
cedent's husband  John  Reynolds,  such  portion  of  the  estate 
being  held  by  his  executor  William  Reynolds.  The  Circuit 
Court  afSrmed  the  order,  and  the  petitioner  brings  up  the  pro- 
ceedings by  writ  of  certiorari. 

Crocker  c6  SutohinSy  for  plaintiff  in  certiorari. 

Irving  D.  Hanacom  and  A.  B.  Maynard^  for  defendant. 

CooLEY,  J.  What  did  the  testator  mean  by  the  first  clause 
in  his  will,  is  the  only  question  which  this  record  presents. 
The  plaintiff  says  he  meant  to  have  his  widow  take  so  much  of 
his  estate  as  would  have  passed  to  or  been  set  off  to  her  under 
the  statutes  had  he  died  intestate.  The  defendant,  on  the  other 
hand,  says  his  intent  was  that  she  should  take  so  much  only  as 
she  would  take  under  the  statute  after  giving  effect  to  all  the 
gifts  he  makes  to  others  by  the  will.  The  difference  is  im- 
portant ;  according  to  the  one  construction  the  widow  would 
share  in  the  personal  estate  after  the  legacies  to  the  daughters 
and  the  debts  and  expenses  were  paid ;  according  to  the  other 
the  whole  of  the  residue  would  go  to  William. 

The  testator  begins  his  will  by  saying,  "  To  my  wife  the 
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provision  made  for  her  by  the  statntes  of  this  State  I  deem 
sufficient/'  If  this  were  the  only  clause  in  the  will,  the  widow 
unqnestionably  would  tike  as  in  case  of  intestacy.  The  dear 
purpose  wonld  then  be  held  to  be  that  the  widow  should  take 
the  provision  the  statutes  give  her ;  the  same  provision ;  no 
more,  but  also  no  less. 

Nothing  that  by  any  construction  can  be  held  to  declare  a 
different  intent  is  found  until  the  residuary  clause  is  reached. 
By  that  the  testator  gives  to  William  "  all  the  residue  of  my 
estate,  after  paying  the  above  bequests  and  legacies,  and  my 
debts  and  the  expenses  of  settling  my  estate."  This,  it  is  said, 
gives  the  whole  personalty  to  William,  deducting  only  bequests, 
legacies,  debts  and  expenses,  and  also  certain  allowances  which 
the  statute  makes  the  widow  in  every  case,  and  over  which  the 
testator  has  no  control.  Those  allowances  the  widow  has  had 
in  this  case. 

Now  the  argument  for  the  executor  is  that  the  first  clause 
gives  nothing  to  the  widow  ;  it  merely  leaves  her  to  take  under 
the  statutes.  It  does  not,  therefore,  constitute  a  bequest  or 
legacy ;  and  as  William  is  to  have  the  whole  residue,  deducting 
bequests,  legacies,  debts  and  expenses  only,  it  follows  that 
nothing  can  be  deducted  as  a  statutory  allowance  to  the  widow. 

It  is  not  very  safe  to  base  arguments  upon  a  supposition 
that  words  of  art  have  been  employed  with  technical  accuracy 
in  a  testamentary  instrument.  Wills  are  often  drawn  by  lay- 
men who  aim  rather  to  use  effective  words  to  express  their 
meaning  than  to  make  use  of  language  that  will  bear  nice 
criticism.  If  they  use  expressions  that  appear  to  convey 
clearly  to  the  common  mind  the  purpose  to  make  a  particular 
gift  they  are  not  likely  to  go  to  a  law  dictionary  to  ascertain 
whether  they  ought  to  call  it  a  devise,  a  bequest  or  a  legacy. 
Perhaps  if  they  have  a  common  form  book  at  hand,  all  these 
words  will  be  applied  to  the  simplest  gift  of  a  chattel.  But  it 
is  of  no  importance  whatever  so  that  we  can  clearly  see  what 
was  meant. 

Now  in  this  case  the  testator  made  no  gift  to  his  wife,  and 
yet  it  is  not  unlikely  that  in  his  mind  it  seemed  to  be  a  gift. 
He  commences  the  clause  as  if  it  so  seemed :  "  To  my  wife," 
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he  sajs,  aa  if  he  were  giving.  But  the  real  purpose  seems  to 
us  plain  enough.  Had  he  said  '^  the  statutes  make  for  my  wife 
if  she  survives  me  a  suitable  and  fair  provision  when  consid- 
ered with  reference  to  the  demands  of  others  upon  me :  I  can- 
not better  it,  therefore  I  will  not  change  it," — ^the  meaning 
would  have  been  the  same  as  now.  And  there  would  be 
nothing  strange  if  he  were  to  class  a  provision  thus  made  with 
the  gifts  actually  made  by  his  will,  applying  to  them  a  com- 
mon term  in  the  residuary  clause. 

Had  the  husband's  purpose  been  to  cut  down  the  wife's 
statutory  provision,  he  ought  to  have  said  something  like  this : 
"  To  my  wife  I  think  the  statutes  give  more  than  -she  deserves, 
and  therefore  my  will  is  that  she  shall  have  no  share  in  what 
shall  be  left  after  legacies,  debts  and  expenses  are  paid,  but  that 
the  whole  shall  go  to  the  son  to  whom  I  have  already  given 
my  farm."  That  would  have  expressed  exactly  the  intent  the 
executor  now  thinks  he  discovers  in  the  will.  It  would,  it  is 
true,  have  sounded  somewhat  ungracious,  but  another  clause  in 
the  will  shows  that  the  testator  did  not  hesitate  to  use  plain 
words.  We  are  unwilling  to  find  in  the  will  any  such  meaning 
where  a  construction  consistent  with  proper  feeling  is  at  least 
equally  natural  and  reasonable. 

The  cases  of  Stineman^a  Appeal^  34  Penn.  St.  394,  and 
Adamson  v.  AyreSy  6  N,  J.  Ch.  349,  are  not  unlike  the  present 
in  some  of  their  peculiarities,  and  support  our  view  that  the 
construction  most  favorable  to  the  widow  should  be  preferred. 
The  judgment  must  be  reversed,  and  the  case  remanded  to 
the  Probate  Court  for  proceedings  in  accordance  with  this 
opinion. 

The  other  Justices  concurred. 
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Estate  of  Pekx. 

[45  Wlaoondn,  891.] 

Rkmotai.  of  executor. 

The  sutute  reUdng  to  the  removal  of  executors  (R.  S.  1858,  ch.  98,  sec.  9»  ts 
amended  by  ch.  140,  Laws  of  1871;  Tay.  Stats.  1213,  §  10),  was  adopted  from 
Massachusetts,  and  the  construction  previonsly  given  it  by  the  Supreme  Court 
of  that  State  will  be  followed  here. 

Under  the  statute,  the  County  Court  has  a  broad  discretion  to  remove  an  executor 
where  circumstances  occur  which  render  the  execution  of  a  will,  or  the  admin- 
istration of  an  estate,  perplexed  or  difficult. 

It  is  a  sufficient  ground  for  remoral  that,  at  the  time  of  instituting  the  proceed- 
ing. *'  there  was  and  still  continues  to  be  an  acrimonious  and  hostile  feeling 
between  the  executor  and  testator's  widow,  also  a  legatee,  which  intercepts 
and  prevents  such  a  management  and  husbanding  of  the  estate  as  prudence, 
sound  policy  and  the  interests  of  the  devisees  and  creditors  require." 

//  seems  that  any  person  interested  in  the  estate  may  prosecute  such  a  proceeding 
independently  of  others  having  a  like  interest,  unless  the  County  Court  directs 
such  other  parties  to  be  brought  in.  * 

Appeal  from  the  Circuit  Court  for  Fond  du  Lac  county. 

Mrs.  Pike  and  certain  children  of  the  testator  are  the  l^a- 
tees  named  in  the  will  of  Oliver  Pike,  the  late  husband  of  the 
petitioner,  and  Mr.  Kimball  is  the  executor  of  such  wilL 

Pending  administration  of  the  estate  left  by  the  testator, 
Mrs.  Pike  filed  her  petition  in  the  proper  County  Court  for  the 
removal  of  the  executor,  alleging  therein  that  he  is  an  unsuitable 
person  to  be  such  executor;  and  further,  that  ^^her  reason  for 
regarding  said  Kimball  unsuitable  is  the  fact  that  he  is  rough, 
coarse  and  profane  in  his  language,  arbitrary  in  his  proceedings 
in  managing  the  property,  and  is  constantly  treating  her  and  her 
family  with  harshness  and  ill-nature  in  managing  the  property, 
giving  her  and  her  family  unnecessary  pain  and  trouble,  and 
disposing  of  the  property  at  an  undervaluation,  apparently  to 
get  the  money  in  his  possession,  and  refusing  your  petitioner 
the  necessary  comforts  of  living,  and  forbidding  and  depriving 
her  of  any  use  of  the  property,  insisting  all  is  his,  and  that  her- 
self and  family  have  no  right  in  it.'' 

The  appellant  answered  the  petition,  denying  all  of   the 
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charg^  agamst  him  contained  themn,  and  averring  that  he  has 
^10%,  diligently  and  prudently  administered  upon  said  es- 
tate.  No  notice  of  the  proceeding  was  given  to  the  other  leca- 
teee  under  said  wifl. 

After  a  hearing,  the  County  Court  made  an  order  removing 
tne  executor,  and  revoking  his  lettere  testamentary ;  and  he  ap^ 
pealed  from  the  order  to  the  Circuit  Court.  The  hearing  there 
Jjwulted  in  a  judgment  aflBrming  the  order  of  the  County  Court, 
ilie  findings  of  fact  upon  which  the  judgment  of  afltenance 
was  rendered  are  as  follows : 

?**  the  aUegations  of  the  petition  are  true  in  substance ; 
that  the  respondent  is  the  devisee  of  one^third  of  the  estate  of 
which  Oliver  Pike  died  seized ;  that  at  the  time  of  the  fiUng  of 
the  petition  there  was,  and  still  continues  to  be,  an  acrimonious 
and  hostile  feeling  between  the  appellant  and  the  respondent, 
which  mtercepts  and  prevents  such  a  management  and  husband- 
ing of  the  estate  of  OUver  Pike,  deceased,  as  prudence,  sound 
pohcy  and  the  interests  of  the  devisees  and  creditors  require ; 
that  the  appellant  has  manifested  an  intention  and  purpose,  which 
still  continues,  to  trade  ofE  and  dispose  of  the  personal  estate  in 
such  manner  and  to  such  extent  as  to  render  impracticable  the 
cultivation  of  the  real  estate  and  the  preservation  of  it  for  the 
l>e8t  interests  of  the  devises,  and  to  sell  the  same. 

"  That  the  respondent  is  frugal,  industrious  and  thrifty,  and 
has  manifested  the  capacity  and  willingness  to  preserve  the  real 
estate  from  necessity  of  sale  to  pay  debts,  and  to  render  it  pro- 
ductive and  valuable  to  the  devisees." 

The  executor  appealed  from  the  judgment  of  the  Circuit 
Court. 

C,  A,  kSs  A.  S.  EldredgSy  for  the  appellant. 
-E  S.  Sra^g^  for  the  respondent. 

Lton,  J.  The  statute  under  which  this  proceeding  for  the 
removal  of  the  executor  was  instituted  is  as  follows :  "  If  an 
executor  shall  neglect,  after  due  notice  given  by  the  judge  of 
4e  County  Court,  to  render  his  account  and  settle  the  estate 
recording  to  law,  or  to  perform  any  judgment  of  the  court,  or 
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shall  abscond,  or  become  insane,  or  otherwise  incapable  or  un- 
snitable  to  discharge  the  trust,  the  County  Court  may  remove 
such  executor."  R.  S.  1858,  ch.  98,  sec.  9,  as  amended  by 
ch.  140,  Laws  of  1871  (Tay.  Stats.  1213,  §  10).  This  is  substan- 
tially the  statute  of  Massachusetts  of  1783,  ch.  24,  sec.  10,  which 
received  judicial  construction  in  that  State  long  before  it  was 
enacted  here.  In  Winship  v.  Bas8^  12  Mass.  201  (decided  in 
1815),  speaking  of  this  statute.  Chief  Justice  Parker,  who  dehv- 
ered  the  opinion  of  the  court,  said :  "  The  statute  gives  a  very 
broad  discretion  to  the  judge,  evidently  intending  not  to  define 
or  limit  the  disabilities  which  should  be  the  causes  of  removal, 
but  to  leave  room  for  the  application  of  the  power  to  aU  causes 
which  may  occur  to  render  the  execution  of  a  will,  or  the  ad- 
ministration of  an  estate,  perplexed  or  difficult."  This  construc- 
tion was  approved  by  the  same  court  in  Thayer  v.  Homers  11 
Mete.  104,  decided  in  1846.  The  same  construction  of  our  stat- 
ute was  practically  adopted  by  this  court,  in  Cutler  v.  Howard, 
9  Wis.  309.  As  the  statute  then  was  (K.  S.  1858,  ch.  98,  sec.  9), 
non-residence  of  the  executor  was  cause  of  removal ;  yet  this 
court  affirmed  the  judgment  of  the  County  Court  refusing  to 
remove  for  that  cause  alone ;  holding  that  it  was  in  the  discre- 
tion of  the  County  Court  to  retain  the  executor,  although  a 
statutory  cause  of  removal  existed,  such  cause  not  going  to  his 
fidelity  to  his  trust,  or  his  capacity  to  execute  it. 

Under  a  familiar  rule,  the  construction  given  to  the  statute 
by  the  Supreme  Court  of  Massachusetts  before  it  was  enacted 
in  this  State,  ought  to  prevail  here ;  and  we  adopt  that  con- 
struction the  more  readily,  because  we  believe  it  to  be  the  true 
one. 

The  question  to  be  determined  on  this  appeal  is,  therefore, 
whether  the  removal  of  the  executor  by  the  County  Court  was 
an  improper  exercise  of  the  discretion  in  that  behalf  vested  by 
law  in  that  court.  This  question  must  necessarily  be  determined 
from  the  evidence  in  the  Circuit  Court,  all  of  which  is  preserved 
in  the  bill  of  exceptions. 

K  the  findings  of  fact  are  sustained  by  the  evidence,  we 
think  the  removal  was  proper.  More  than  that,  if  the  finding 
that,  '^  at  the  time  of  filing  the  petition  there  was,  and  still  con- 
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tinnes  to  be,  an  acrimonious  and  hostile  feeling  between  the 
appellant  and  respondent,  which  intercepts  and  prevents  snch  a 
management  and  husbanding  of  the  estate  of  Oliver  Pike,  de- 
ceased, as  prudence,  sound  policy  and  the  interests  of  the  dev- 
isees and  creditors  require,"  is  established  by  the  proofs,  we 
think  that  of  itself  would  make  a  case  for  the  exercise  of  the 
discretion  of  the  court.  Such  a  condition  of  affairs,  whether 
chai^geable  to  the  executor  or  not,  would  inevitably  render  the 
execution  of  the  trust  perplexed  or  difficult,  and  would  be  likely 
to  interfere  with  the  proper  management  and  disposition  of  the 
estate. 

We  by  no  means  hold  that  a  quarrel  between  an  executor 
and  a  devisee  or  legatee  is  in  every  case  cause  for  removing  the 
executor.  The  blame  of  such  quarrel  may  rest  entirely  with 
the  devisee  or  legatee,  and  its  existence  may  not  endanger  the 
interests  of  any  one,  or  interfere  in  the  least  with  a  proper  exe- 
cution of  the  trust.  In  such  a  case,  if  the  executor  performs 
his  duty,  it  would  or  might  be  an  abuse  of  discretion  to  remove 
him.    But  we  have  no  such  case  before  us. 

Looking  into  the  proofs,  we  find  considerable  testimony 
tending  to  support  the  finding  of  fact  above  quoted.  The  tes- 
timony is  voluminous  and  conflicting,  and  a  review  of  it  here 
would  be  a  waste  of  time  and  space.  It  must  suffice  to  say  that, 
after  careful  examination,  we  are  unable  to  find  any  satisfactory 
preponderance  of  proof  against  such  finding.  It  is  the  settled 
rule  of  this  court  that,  in  such  a  case,  the  finding  wiU  not  be 
disturbed. 

A  question  has  been  raised  as  to  the  necessity  of  making  the 
other  devisees  or  legatees  under  the  wiU  parties  to  this  proceed- 
ing. We  are  not  aware  of  any  statute  or  rule  of  practice  which 
requires  this  to  be  done.  We  are  inclined  to  think  that  any 
person  interested  in  the  estate  may  commence  and  prosecute 
such  a  proceeding,  independently  of  other  parties  having  a  like 
interest,  unless  the  County  Court,  in  its  discretion,  should  think 
proper  to  bring  in  such  other  parties. 

Certain  other  questions  were  argued  by  the  learned  counsel. 
Such  of  them  as  are  involved  in  the  determination  of  this  appeal 
are  of  minor  importance,  and  cannot  affect  our  judgment.    The 
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qaestions  above  oonsidered  are  believed  to  be  the  oontrolling 
ones  in  the  case. 

It  follows  that  the  judgment  of  the  Circnit  Conrt  must  be 
affirmed. 

Judgment  affirmed. 


RemoTal  of  sxeeutors*— The  foDowiiig  cases  exhibit  the  giounds  on 
nhich  ezecaton  and  administnton  may  be  remoyed: 

Enlisting  in  the  anny.  "Nan-management  by  absence  as  a  soldier  on 
duty  in  the  field  remote  from  the  estate  mi^t  be  as  disastrous  ss  mismanage 
ment."    Beny  t.  BeIlowB»  30  Aik.  10& 

Failure  to  aocoont  during  a  long  period  of  time»  as  s.  ^.  twenty  yearsi 
Armstrong  v.  8tone»  77  K  C.  980. 

Refusing  on  tender  of  security  to  inventory  at  a  creditor's  request  certain 
real  estate,  aUeged  to  haye  been  fraudulently  oonyeyed,  so  that  it  mi^t  be 
sold  for  the  payment  of  debts.  Andrews  y.  Tucker,  7  Pick.  260;  Minor  t. 
Mead,  8  Conn.  389;  Booth  y.  Patrick,  8  Conn.  106. 

A  failure  to  file  the  inyentory  required  by  law  is  ground  for  remoyal  where 
the  default  is  due  to  negligence  or  willfulness.  O^esby  y.  Howard,  43  Ala. 
144;  Hubbard  y.  Smith,  45  Ala.  516. 

Neglecting  to  giye  the  statutory  bond.  But  the  court  wHI  first  giye  the 
delinquent  a  further  opportunity  to  make  good  the  security,  unless  his  con- 
duct indicates  intentional  wrong  or  gross  negligence.  Morgan  y.  Dodge,  44 
N.  H.  255;  Succession  of  De  Flechier,  1  La.  Ann.  20;  Dayenport  y.  Iryine,  4 
J.  J.  Marsh.  60;  Cohen's  Appeal,  2  Watts,  175. 

Where  the  letters  haye  been  obtained  by  a  false  or  fraudulent  statement, 
as  by  the  petitioner  representing  himself  to  be  a  creditor  of  the  estate,  when 
in  fact  he  was  not  such.    Marston  y.  Wilooz,  2  m.  60. 

So  where  a  creditor  suppresses  the  fact  that  the  deceased,  who  died  out- 
side the  jurisdiction,  left  a  will,  and  misrepresents  the  yalue  of  the  assets. 
Broughton  y.  Bradley,  84  Ala.  604. 

Where  a  person  honestly  represented  herself  to  be  the  wife  of  deceased,  but 
was  not  such  in  reality,  owing  to  his  diyorce  from  a  prior  wife  being  void. 
Kerr  y.  Kerr,  41  N.  T.  272;  Oram  y.  Oram,  8  Redf.  800;  Perley  y.  Sands,  8 
£dw.  325. 

A  like  ruling  was  made  where  the  false  representation  was  contained  in  a 
proof  of  seryice  of  a  citation  not  made  by  the  administrator  himself.  Proctor 
y.  Wamnaker,  1  Barb.  Oh.  802. 

On  proof  of  insolyency  or  precarious  drcumstances  on  the  part  of  the 
executor,  the  court  may  require  a  sufficient  bond,  or  may  remove  him.  The 
letters  may  be  revoked,  even  where  the  executor  has  not  takoi  any  active 
part  in  the  management  of  the  affairs  of  the  estate,  since  he  may  at  any  time 
rightly  assume  to  interfere.    Senior  v.  Ackerman,  2  Redf.  802. 

Improyidence  is  a  statutory  ground  of  removal  in  New  York,  and  the  Bu- 
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preme  Court,  in  Coggshall  y.  Green,  0  Hun,  471,  reviewing  the  authorities, 
say :  "  ImproTidence,  such  as  to  exclude  a  party  from  administration,  is  a  want 
of  ordinary  care  and  forecast  in  the  acquisition  and  preservation  of  property. 
Emerson  v.  Bowers.  14  N.  T.  449.  And  it  has  been  held  that  vicious  con- 
duct, improx)er  and  dishonest  acquisition  of  property,  and  even  loose  habits 
of  business,  did  not  constitute  'improvidence/  within  the  meaning  of  the 
statute.  Nor  the  fact  that  the  petitioner  was  indebted  to  the  estate,  or  was  a 
gambler.  Coope  v.  Lowerre,  1  Barb.  Ch.  45 ;  McMahon  v.  Harrison,  10  Barb. 
659;  B.  c.  6  N.  Y.  443;  Emerson  v.  Bowers,  14  N.  Y.  449.  And  in  Coope  v. 
Lowerre,  the  Chancellor  says,  that  a  man  seeks  to  obtain  the  property  of 
others  by  theft  or  fraud  is  not  evidence  of  improvidence." 

Bankruptcy  may  furnish  a  reason  for  superseding  an  executor,  but  poverty 
does  not.  Shields  v.  Shields,  60  Barb.  56;  Fairbaim  v.  Fisher,  4  Jones  Eq. 
390;  Wilkins  v.  Harriss,  1  Winst  (N.  C.)  Eq.  No.  2,  41. 

The  Massachusetts  act  provides  for  removal  where  the  executors  have  be- 
come "evidently  unsuitable  for  discharging  their  trust." 

In  Winship  v.  Bass,  12  Mass.  199,  the  court  refused  to  remove  an  executor 
who  was  indebted  to  the  testator,  solely  because  he  declined  to  account  for 
such  indebtedness,  where  he  had  ^ven  the  statutory  bond  for  the  faithful 
discharge  of  his  duties.  It  was  admitted  that  the  relation  of  debtor  and 
creditor  between  the  executor  and  his  testator  might  be  such  as  to  bring  the 
case  within  the  statute  under  certain  circumstances.  In  Thayer  v.  Homer,  11 
Mete.  104,  unfitness  was  defined  as  implying  "  no  want  of  capacity  or  mental 
infirmity,  but  an  unfitness  arising  out  of  the  situation  of  the  person  in  con- 
nection with  the  estate  of  which  he  is  administrator,  either  by  reason  of  his 
being  indebted  to  it,  or  having  claims  upon  it,  or  in  the  interest  he  has  under 
a  will,  or  his  situation  as  an  heir  at  law."  In  Hussey  v.  Coffin,  1  Allen,  854, 
this  statement  was  cited  with  approval,  but  the  court  refused  to  remove  exec- 
utors for  a  failure  to  account  for  large  sums  of  money  received  by  them  from 
the  testatrix  in  her  lifetime,  and  left  unaccounted  for  in  two  settlements  with 
her.  where  the  whole  estate  consisted  of  debts  due  from  such  executors. 

The  unsuitableness  must  exist  at  the  time  the  application  for  removal  is 
made.  Proof  that  the  appointment  was  improper  at  the  outset  is  insuffi- 
cient.   Drake  v.  Green,  10  Allen,  124. 

A  specification  of  incompetency  will  not  be  supported  by  proof  that  the 
administrator  could  neither  read  nor  write.  The  court  say:  "These  qualifi- 
cations would  be  very  useful,  but  we  cannot  deem  them  absolutely  essential. 
Such  persons  often  possess,  nevertheless,  very  considerable  business  capac- 
ity."   Gregg  v.  Wilson,  24  Ind.  227. 

The  existence  of  interests  represented  by  the  administrator  or  executor 
which  are  adverse  to  those  of  the  creditors  or  legatees;  as  where  an  inventor 
assigned  his  patent  to  a  company  upon  a  royalty,  and  on  his  death  the  secre- 
tary of  the  company  procured  a  renunciation  from  the  widow  in  his  favor, 
and  then  refused  to  enforce  any  claim  for  the  royalty.  Kellberg's  Appeal,  86 
Pa.  St.  129. 

Where  an  executor  persists  in  preventing  others  associated  with  him  from 
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inspecting  or  using  papers  belonging  to  the  estate,  and  thereby  retards  its 
settlement    Chew's  Estate,  2  Parsons,  153. 

Qiving  an  unauthorized  preference  to  creditors.  Foltz  y.  Prouse,  17  DL 
4S7. 

Wasting  the  estate  through  lack  of  personal  supeirision,  or  by  protracted 
litigation,  or  by  selling  the  assets  at  ruinously  low  prices.  Emerson  t. 
Bowers,  14  Barb.  658;  Lucich  y.  Medin,  8  Key.  08;  Trayis  y.  Insley,  28  La. 
Ann.  784 

Qross  carelessness  in  failing  to  inyentory  property,  and  then  selling  it  as 
being  of  much  less  extent  and  yalue  than  it  was  in  fact.  Rogers  y.  Monifion, 
21  La.  Ann.  455. 

Failure  to  pay  oyer  to  distributees  sums  ascertained  and  directed  to  be 
paid  by  a  decree  on  accounting.    Newcomb  y.  Williams,  9  Mete.  525. 

Neglecting  to  defend  suits  brought  by  a  brother  of  the  executor  against 
the  estate,  upon  claims  assigned  by  his  father,  such  claims  being  suflScient  in 
amount  to  consume  the  entire  estate.    Reynolds  y.  Zink.  27  Gratt.  29. 

Refusal  of  an  executor  or  administrator  to  discharge  the  duties  of  his  trust. 
Marsh  y.  People,  15  HI.  284. 

Absence  of  the  executor  or  administrator  from  the  State  in  which  he  was 
appointed,  either  by  permanent  change  of  residence,  or  by  remaining  without 
the  State  for  a  long  period  of  time.  Hardaway  y.  Parham,  27  Miss.  108: 
Harris  y.  Dillard,  81  Ala.  191 ;  Crawford  y.  Tyson,  46  Ala.  299;  Succession 
of  McDonogh.  7  La.  Ann.  472;  Terkes  y.  Broom,  10  La.  Ann.  94;  Succession 
of  Winn,  27  La,  Ann.  687;  Hall  y.  Monroe,  27  Tex.  700. 

To  the  contrary.  Walker  y.  Torrance,  12  Ga.  604;  Brown  y.  Strickland, 
28  Qa  887;  Griffith  y.  Frazier,  8  Cranch,  9;  Eiine  y.  Paul,  14  Peters.  89; 
Cutter  y,  Howard,  9  Wis.  809. 

The  marriage  of  an  administratrix,  in  the  absence  of  a  statute  to  the  con- 
trary, is  a  reyocation  of  her  authority.  Duhme  y.  Toung,  8  Bush,  843;  Toung 
y.  Duhme,  4  Mete.  (Ey.)  239;  Eayanagh  y.  Thompson,  16  Ala.  817;  Tesche- 
macher  y.  Thompson,  18  Cal.  11;  Frye  y.  Kimball,  16  Mo.  9. 

Acts  not  snfflcient  gronnd  for  remoyaL — But  the  fact  that  executors 
sold  their  testator's  real  estate,  and  themselyes  became  its  purchasers,  is  not 
ground  for  remoyaL    Webb  y.  Dietrich,  7  Watts,  401. 

So  a  person  may  continue  to  act  as  administrator  after  he  has  accepted 
the  office  of  probate  judge.    Whitworth  y.  Oliyer,  89  Ala.  286. 

Power  of  Snrrogate*s  Conrt  to  remoTe.— As  to  the  extent  to  which 
Probate  Courts  may  reyoke  letters  granted  by  them  there  is  a  conflict  of  au- 
thority. 

In  New  York,  it  is  held  that  the  surrogate  has  no  power  to  remove  for 
breach  of  duty,  no  matter  how  flagrant,  unless  it  is  within  the  language  of 
the  statute.    Emerson  y.  Bowers,  14  N.  Y.  449;  Wood  y.  Brown.  34  Id. 

887. 

In  Illinois  and  Pennsylvania,  the  court  is  viewed  as  possessing  a  general 
power  to  remove  where  letters  have  been  improvidently  granted.  McCaffrey's 
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Ertate,  88  Pa.  Bt  881 ;  8toever  t.  Ludwig,  4  a  &  R  201 ;  Manton  y.  Wilcox, 
2IU.60. 

But  where  the  act  requires  that  the  executor  shall  first  be  cited  to  file  se- 
curitj,  and  in  default  of  doing  so  he  may  be  removed,  he  cannot  be  dis- 
placed without  being  afforded  the  opportunity  of  giving  the  security  specified. 
Hostetter^s  Appeal,  6  Watts,  244;  Matter  of  Taggart,  1  Ash.  821. 

In  all  cases  there  should  be  notice  to  the  administrator  of  the  application 
for  his  removal,  and  an  opportunity  should  be  afforded  him  to  be  heard  in 
opposition  to  it.    Hostetter's  Appeal,  6  Watts,  244. 

See,  also,  McFadgen  v.  Council,  infra,  and  cases  cited. 


Will  of  Ebenezer  W.  Cole. 

[49  WiBCODsin,  147.] 

Effect  of  partial  mBANnr. 

The  line  between  insane  delusion  and  the  unfounded  and  unreasonable  suspic- 
ions of  a  sane  mind  towards  other  persons,  especially  those  closely  connected 
with  the  person  entertaining  such  suspicions,  is  sometimes  very  indistinct ;  but 
the  legal  presumption  is  in  favor  of  sanity,  and  one  who  contests  a  will  as 
made  under  an  insane  delusion  has  the  burden  of  proof.  And  in  this  case, 
though  the  evidence  shows  that  the  testator  cherished  groundless  and  absurd 
suspicions  against  persons  nearly  connected  with  him,  this  court  is  not  satisfied 
that  it  shows  him  to  have  been  of  unsound  mind  when  he  made  the  will. 

Insane  delusion  of  a  testator,  or  partial  insanity,  will  defeat  the  will  only  when 
it  can  fairly  be  inferred  that  the  instrument  was  affected  by  it ;  and  upon  all 
the  facts  shown  in  this  case  (for  which  see  the  opinion),  this  court  is  of  opinion 
that  if  the  insane  delusion  here  charged  really  existed,  the  provisions  of  the 
will  were  not  influenced  by  it.  ' 

The  contest  appearing  to  have  been  made  in  good  faith,  the  taxable  costs  are 
ordered  to  be  paid  out  of  the  estate. 

Appeal  from  Jefferson  County  Circuit  Court. 
Hdm  dk  Skinner,  for  appellant. 
Harlow  Peaae^  for  respondent. 
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Lyon,  J.  An  instrument  in  writing,  purporting  to  be  the 
last  will  and  testament  of  the  deceased,  was  presented  to  the 
County  Court  by  bis  widow,  Martha  J.Cole,  for  probate.  It 
was  executed  and  attested  in  due  form,  and,  by  its  terms,  the 
alleged  testator  devised  and  bequeathed  his  whole  estate  to  his 
said  widow.  Probate  of  the  instrument  was  contested  by  the 
sons  of  the  deceased,  Kinaldo  TV.  and  Elliott  G.  Cole,  who 
appealed  to  the  Circuit  Court  from  the  order  of  the  County 
Court  admitting  the  instrument  to  probate  as  the  last  will  and 
testament  of  their  deceased  father.  The  trial  in  the  Circuit 
Court,  which  was  before  the  judge  without  a  jury,  resulted  in 
the  affirmance  by  that  court  of  the  order  of  the  County  Court. 
From  the  judgment  of  affirmance  the  sons  have  taken  an  ap- 
peal to  this  court. 

The  only  question  litigated  in  the  Circuit  Court,  and  the 
only  one  to  be  determined  on  this  appeal,  is,  Was  the  alleged 
testator  of  sound  mind  when  he  executed  the  instrument  pro- 
pounded as  his  last  will  and  testament  ?  It  appears  from  the 
evidence  that  Ebenezer  W.  Cole  was  bom  about  the  year  1810. 
He  was  first  married  in  1836.  His  wife  died  about  a  year 
later,  leaving,  issue  of  such  marriage,  Elliott  G.  Cole,  one  of 
the  appellants,  now  residing  in  California.  In  1841  the  de- 
ceased again  married,  and  about  a  year  later  his  wife  gave  birth 
to  Rinaldo  W.  Colo,  now  residing  in  this  State,  who  is  the  only 
living  issue  of  such  second  marriage.  In  1846  the  deceased 
removed  to  Watertown,  in  this  State,  with  his  brothers,  and 
was  in  business  there  with  them  for  several  years.  In  July, 
1864,  the  deceased  and  his  wife  voluntarily  separated,  and  in 
1869  he  commenced  an  action  for  a  divorce  under  the  statute 
making  five  years  voluntary  separation  ground  therefor.  The 
action  resulted  in  a  judgment  of  divorce.  The  case  was 
brought  to  this  court,  and  is  reported  in  27  Wis.  531.  The  de- 
ceased intermarried  with  the  respondent  in  September,  1870, 
and  died  November  4,  1878.  The  instrument  propounded  as 
his  last  will  and  testament  bears  date  and  was  executed  Jan- 
uary  1, 1872. 

The  foregoing  statement  of  the  leading  incidents,  and  the 
dates  thereof,  in  the  history  of  the  deceased,  is  necessary  to  a 
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proper  understanding  of  the  testimony  relating  to  his  alleged 
mental  unsoundness  at  the  time  he  executed  the  instrument 
under  consideration.  That  testimony  will  now  be  considered. 
It  appears  that  about  the  year  1863  the  deceased  conceived  the 
idea  that  his  wife  was  unchaste,  and  that  Einaldo  was  not  his 
son.  He  asserted  this  freely  and  persistently  from  that  time 
until  he  procured  the  divorce  from  her,  six  or  seven  years  later ; 
also  that  his  wife,  as  well  as  one  of  his  brothers,  intended  and 
attempted  to  poison  him.  Beyond  all  question  these  charges 
were  utterly  groundless,  and  nothing  appears  to  justify  even  a 
suspicion  of  their  truth.  The  wife  (since  deceased)  was  un- 
doubtedly a  lady  of  high  moral  character,  and  had  done  no  act 
for  which  she  should  have  been  made  the  victim  of  so  cruel  a 
charge.  Equally  baseless  was  the  absurd  charge  against  his 
brother. 

The  testimony  develops  several  vagaries  of  the  deceased 
during  the  six  or  seven  years  before  mentioned,  but  all  these 
had  their  origin  in  his  belief  that  his  wife  was  unchaste,  as  did 
also  his  belief  that  his  brother  was  hostile  to  him  and  sought 
his  death,  and  that  Kinaldo  was  not  his  son.  No  reasoning  or 
expostulation  could  shake  that  belief.  When  told  that  Einal- 
do looked  and  walked  like  him,  it  seemed  to  make  no  impres- 
sion upon  his  mind ;  and  he  was  angry  with  his  brother,  who, 
to  gratify  him,  had  watched  to  see  if  strange  men  visited  Mrs. 
Cole's  apartments,  when  his  brother  reported  to  him  that 
nothing  of  the  kind  had  occurred.  The  claim  that  the  de- 
ceased was  of  unsound  mind,  if  sustained  at  all,  must  be  sus- 
tained on  the  ground  alone  that  his  belief  that  his  wife  was 
unchaste  and  his  son  illegitimate  amounted  to  insane  delusion. 
True,  there  was  some  evidence  to  the  effect  that  he  was  in  the 
habit  of  taking  large  quantities  of  morphine  and  chloral  daily, 
and  that  his  mind  was  seriously  affected  by  his  ceasing  the  use 
of  the  latter  drug  a  few  days  before  he  executed  the  instru- 
ment in  question.  This  evidence  entirely  fails  to  satisfy  us 
that  the  use  or  abandonment  of  these  drugs  rendered  him  in- 
capable of  making  a  valid  will. 

It  must  be  conceded  that  the  belief  of  deceased  in  respect 
to  the  unchastity  of  his  wife,  persisted  in  as  it  was  without 
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evidence  to  support  it  and  against  all  reasonable  probabilities  of 
its  trath,  looks  very  much  like  insane  delusion.  Yet  it  is  not 
necessarily  so.  Observation  teaches  ns  that  there  is  a  very 
large  class  of  people,  whose  sanity  is  undoubted,  who  are  un- 
duly jealous  or  suspicious  of  others,  and  especially  of  those 
closely  connected  with  them,  and  who,  upon  the  most  trivial, 
even  whimsical  grounds,  will  wrongfully  impute  the  worst  mo- 
tives and  conduct  to  those  in  whom  they  ought  to  confide. 
This  insanity,  which  is  developed  in  a  great  variety  of  forms, 
is  altogether  too  common,  and  too  many  persons  confessedly 
sane  are  to  a  greater  or  less  extent  afflicted  with  it,  to  justify  ub 
in  saying  that  because  the  deceased  was  so  afflicted  he  was  in- 
sane, or  the  victim  of  insane  delusion.  The  line  between  the 
unfounded  and  unreasonable  suspicions  of  a  sane  mind  (for 
doubtless  there  are  such)  and  insane  delusion  is  sometimes  quite 
indistinct  and  difficult  to  be  defined.  However,  the  legal  pre- 
sumption is  in  favor  of  sanity,  and  on  the  issue  of  sanity  or 
insanity  the  burden  is  upon  him -who  asserts  insanity,  to  prove 
it.  Hence,  in  a  doubtfxd  case,  unless  there  appears  a  prepon- 
derance of  proof  of  mental  unsoundness,  the  issue  should  be 
found  the  other  way. 

There  is  but  little  evidence  that  the  deceased  labored  xmder 
the  alleged  delusion  after  he  obtained  his  divorce.  The  only 
evidence  on  the  subject  is  that  of  his  brother,  who,  after  hav- 
ing testified  generally  that  deceased  said  he  did  not  believe 
Einaldo  was  his  son,  further  testified  in  substance  that  he  did 
not  talk  in  that  way  during  the  last  three  years  of  his  life. 
Eeally  the  only  evidence  tending  to  prove  the  continuance  of 
the  delusion  beyond  1869  or  1870,  is  the  following  testimony 
of  the  same  brother :  ^^  I  should  think  the  last  talk  of  that  kind 
was  in  1875  ;  tbe  last  I  recollect."  The  witness  gave  no  par- 
ticulars of  the  conversation.  If  the  deceased  had  suffered  in- 
sane delusions,  there  is  much  reason  for  believing  they  had  dis- 
appeared from  his  mind  before  January,  1872. 

It  may  be  conceded  that,  on  the  proofs,  this  is  a  doubtful 
case  ;  that  it  is  difficult  to  say  whether  the  unfounded  and  un- 
reasonable belief  of  the  deceased  that  his  wife  was  unchaste 
and  his  son  illegitimate  was  consistent  with  the  condition  of 
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sanity,  or  whether  it  was  an.  insane  delusion ;  or,  if  an  insane 
delusion,  whether  it  had  ceased  before  January,  1872.  The 
question  is  one  of  fact,  and  it  is  so  doubtful  how  it  should  be 
determined  on  the  evidence,  that  this  court  on  appeal  could  not 
properly  disturb  the  finding  of  the  Circuit  Court  in  that  be- 
half, had  that  court  found  specifically  upon  it.  But  the  Circuit 
Court  did  not  find  specifically  whether  the  deceased  was  or  was 
not  the  victim  of  insane  delusion  when  he  executed  the  instru- 
ment in  question.  The  court  only  found  that  when  he  exe- 
cuted it  he  had  testamentary  capacity. 

Now,  although  he  may  have  been  laboring  under  the  insane 
delusion  that  his  former  wife,  from  whom  he  was  divorced,  had 
been  unfaithful  to  him,  it  by  no  means  follows  that  he  could 
not  make  a  vaUd  testamentary  disposition  of  his  property.  His 
sanity  on  all  matters  not  connected  with  alleged  delusion  is 
freely  conceded  on  all  hands,  and  is  undoubted.  Unless  his 
delusion  controlled  or  influenced  the  provisions  of  his  will,  the 
will  should  be  upheld. 

The  law,  as  laid  down  by  Sir  John  Nicholl  in  the  great 
leading  case  of  Dew  v.  Clark,  1  Add.  279,  s.  o.  3  Add.  79,  is 
that  partial  insanity  may  defeat  a  will  if  it  can  be  fairly  in- 
ferred that  the  instrument  is  the  direct  offspring  of  the  delu- 
sion. But  if  the  hallucination  of  the  testator  is  inoperative 
when  he  executes  the  will — if  the  instrument  is  solely  the  off- 
spring of  his  sane  faculties,  untainted  and  unaffected  by  his 
delusion — ^it  is  a  valid  will.  This  rule  of  law  is  supported  by 
sound  reason,  and  cannot  be  abrogated  without  greatly  endan- 
gering the  testamentary  right. 

We  will  now  briefly  examine  this  case  in  the  light  of  the 
above  principle.  In  order  to  do  so,  we  assume,  of  course,  that 
the  deceased,  when  he  executed  the  instrument  propounded  as 
lus  last  will  and  testament,  was  under  insane  delusion  in  re- 
spect to  the  chastity  of  his  former  wife  and  the  legitimacy  of 
*Binaldo.  The  precise  question  to  be  considered  is.  Did  such 
delusion  influence  the  provisions  of  the  instrument  ?  In  other 
words,  was  the  instrument  the  offspring  and  result  of  the  delu- 
sion !  The  leading  features  of  the  case  affecting  this  question 
are  as  follows : 
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First  There  is  no  evidence- that  his  delusion  affected  the 
conduct  of  the  deceased  towards  Kinaldo  in  the  slightest  de- 
gree, or  that  he  ever  failed  to  treat  him  as  a  father  should  treat 
a  son. 

Second,  The  deceased  made  some  provision  for  both  of  his 
sons,  from  time  to  time,  and  there  is  no  evidence  that  he  dis- 
criminated between  them.  The  case  does  not  show  that  he 
made  any  better  provision  for  Elliott  than  he  did  for  Binaldo. 
If  the  will  disinherits  Binaldo  it  also  disinherits  Elliott. 

Ihird.  The  proofs  tend  to  show  that  the  divorced  wife  is 
dead,  and  that  the  estate  which  she  received  as  alimony  de- 
scended to  Binaldo.  A  very  liberal  allowance  was  made  to  her 
in  the  divorce  suit.  27  Wis.  531.  Whether  she  died  before 
the  alleged  will  was  executed,  does  not  appear ;  but  were  she 
then  living,  it  [is  fair  to  presume  that  the  deceased  thought 
Binaldo  would  inherit  her  estate,  and  thus  be  provided  for,  in- 
directly, out  of  his  own  estate. 

Fourth,  The  will  is  entirely  fair  and  reasonable.  The  es- 
tate of  the  deceased  was  greatly  impaired  by  the  expenses  of 
the  divorce  proceedings  and  the  alimony  which  he  was  com- 
pelled to  pay  his  former  wife.  For  several  years  before  his 
death  he  was  infirm  and  unable  to  earn  money,  and  was  com- 
pelled to  subsist  in  a  great  measure  upon  his  capital.  When 
he  died,  his  estate  does  not  seem  to  have  amounted  to  more 
than  from  $5,000  to  $7,000.  His  wife,  the  proponent,  lived 
with  him  and  cared  for  him  eight  years,  and  for  much  of  that 
time  he  was  an  invalid,  necessarily  requiring  much  care  and 
attention.  It  is  not  seriously  claimed  that  she  failed  in  the  dis- 
charge of  her  duty  as  a  wife.  When  she  married  him,  she  had 
about  $2,500,  some  part  of  which  she  loaned  to  the  deceased, 
and  the  whole  of  it  had  been  expended  when  he  died.  She 
was  thus  left  at  his  death  without  any  means  of  support  other 
than  what  she  might  derive  from  his  estate.  She  was  then 
nearly  sixty  years  of  age.  It  was  the  duty  of  the  deceased  to 
make  as  ample  provision  as  his  means  would  allow  for  the  sup- 
port of  his  widow  during  the  remainder  of  her  life,  and  prob- 
ably his  whole  estate  will  no  more  than  suffice  for  that  pur- 
pose. 
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Fifth.  In  January,  1877,  the  deceased,  in  the  absence  of 
his  wife,  executed  another  will,  making  provision  for  the  sale  of 
his  property,  the  investment  of  the  proceeds,  the  payment  to 
his  wife  of  one  dollar  per  day  during  her  life,  and  after  her 
death  the  residue  to  go  to  his  sons,  and  revoking  the  former 
will.  In  Jime  following  he  destroyed  this  instrument,  took  the 
first  will  from  its  envelope,  read  it  or  had  it  read  in  the  pres- 
ence of  himself  and  wife,  placed  it  in  another  envelope,  sealed 
it,  wrote  thereon  "  The  last  will  and  testament  of  E.  W.  Cole," 
and  placed  it  in  his  desk,  where  it  remained  until  after  he 
died.  It  was  first  opened  by  the  county  judge.  At  that  time 
there  is  no  reasonable  doubt  that  the  deceased  was  perfectly 
sane.  The  deliberate  republication  (so  to  speak)  of  the  will 
under  the  circumstances  is  a  most  significant  fact,  tending 
strongly  to  show  that  whatever  delusion  the  deceased  was 
under  when  he  executed  the  will,  the  instrument  expressed 
his  deliberate,  sane  judgment  and  wishes,  uninfluenced  by  any 
delusion. 

These  and  other  less  important  facts  in  the  case,  which  it  is 
unnecessary  to  comment  upon,  impel  us  to  think  that  the 
Circuit  Court  held  correctly  that  the  deceased  had  testamentary 
capacity ;  that  is,  was  of  sound  mind  when  he  executed  the  in- 
strument propounded  as  his  last  will  and  testament.  At  least, 
the  evidence  is  so  strong  in  that  direction  that  we  cannot  dis- 
turb the  finding. 

The  judgment  of  the  Circuit  Court  must  be  affirmed ;  and 
inasmuch  as  we  perceive  no  reason  to  doubt  the  good  faith  of 
the  contestants,  the  taxable  costs  must  be  paid  out  of  the  estate. 

So  ordered. 


See,  as  to  effect  of  partial  insanity,  Will  of  Blakely,  p.  284,  anU  ;  and 
Kingsbuiy  v.  Whitaker,  p.  246,  arde. 
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James  Slade  et  al.  vs.  James  T.  Patten  et  al. 

[68  Maine,  880.] 
pERPBTUnTES. — ^DePENDENT  CLAUSES. 

The  will  says  :  "  I  give  and  devise  my  estate,  real  and  personal,  as  follows :  To 
each  and  all  my  children  an  equal  part  or  proportion  of  all  and  singular  my 
property;  to  (naming  two  sons  and  five  married  daughters)  one-seventh  part  to 
each  of  them  and  their  heirs,  with  the  proviso,  that  the  parts  and  proportions 
hereby  devised  and  bequeathed  to  (naming  four  of  the  daughters)  and  their 
heirs,  instead  of  paying  into  their  hands,  is  to  go  into  the  hands  of  J.  S.  and 
G.  M.  P.,  whom  I  hereby  appoint  trustees,  to  hold,  manage  and  dispose  of 
said  parts,  and  the  property  received  therefor,  for  the  use  and  benefit  of  said 
(naming  the  four  daughters)  and  their  heirs,  according  to  the  discretion  of 
said  trustees.  J/elif,  i.  That  the  trust  for  the  use  and  benefit  of  the  heirs  of 
his  daughters  indefinitely,  as  well  as  for  the  use  and  benefit  of  his  daughters, 
was  void  for  perpetuity;  2,  That  the  trust  being  void,  the  absolute  gift  re- 
mained in  full  force  and  unimpaired. 

A  devise  to  be  valid  must  be  so  limited  as  necessarily  to  vest  within  a  life  or 
lives  in  being  and  twenty-one  years,  adding,  in  case  of  an  unborn  child,  the  or- 
dinary period  of  gestation. 

In  a  subsequent  clause  the  will  says  :  "  In  case  that  S.  E.  (one  of  the  daughters 
named)  should  die  before  her  husband  and  leave  no  children,  I  will  that  her 
part,  after  the  expiration  of  six  years,  be  transferred  by  the  trustees  over  to  the 
parties  of  the  six  other  heirs,  and  be  equally  divided  between  them."  J/elff* 
That  this  special  clause  is  so  connected  with  and  dependent  upon  the  trust 
clause,  if  that  fails,  this  will  fail  with  it. 

Bill  in  equitt,  asking  construction  of  a  will. 

TT,  Z.  Putnarriy  for  the  complainants. 
JV",  WMy  for  Ann  Augusta  Whittlesey  et  ai. 
C,  W.  Larrabee^  for  George  P.  Slade  et  al. 
M.  M,  BuUer  cfe  B.  F.  JTunnaa,  for  Statira  Elliot. 
S.  C.  Strout  cfe  H.  TT.  Oage^  for  James  T.  Patten  et  al. 

Applbton,  C.  J.  This  is  a  bill  in  equity,  brought  in  pursu- 
ance of  the  provisions  of  E.  S.,  c.  77,  §  5,  by  the  complainants 
claiming  under  the  will  of  George  F.  Patten,  to  obtain  the 
construction  of  the  same.     All  having  an  interest  in  the  quee- 
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tion  to  be  determined  have  been  made  parties  to  the  bill,  and 
have  entered  an  appearance. 

The  will  is  in  these  words :  "  I  give,  devise  and  bequeath, 
all  and  singular  mj  estate,  real  and  personal,  as  follows ;  that 
is  to  say,  to  each  and  all  my  children  an  equal  part  or  propor- 
tion of  all  and  singular  my  property,  viz. :  To  Catherine  F. 
Walker,  Hannah  T.  Slade,  wife  of  Jarvis  Slade,  James  T.  Pat- 
ten, Statira  Elliot,  wife  of  John  Elliot,  Paulina  Tappan,  wife 
of  Winthrop  Tappan,  Augusta  Whittlesey,  wife  of  Eliphalet 
Whittlesey,  and  George  M.  Patten,  one-seventh  part  to  each  of 
them  and  their  heirs,  with  the  proviso,  that  the  parts  and 
proportions  hereby  devised  and  bequeathed  to  Catherine  F. 
Walker,  Statira  Elliot,  Paulina  Tappan,  and  Augusta  Whittle- 
sey and  their  heirs,  instead  of  passing  into  their  hands,  is  to  go 
into  the  hands  of  James  Slade  of  New  York,  and  George  M. 
Patten  of  Bath,  whom  I  hereby  appoint  trustees,  to  hold,  man- 
age and  dispose  of  said  parts,  and  the  property  received  there- 
for, for  the  use  and  benefit  of  said  Catherine  F.  Walker, 
Statira  Elliot,  Paulina  Tappan,  and  Augusta  Whittlesey  and 
their  heirs,  according  to  the  discretion  or  said  trustees." 

It  is  apparent  that  the  testator  intended  to  treat  all  his  chil- 
dren with  perfect  equality,  giving  "  to  each  and  all  his  (my) 
children  an  equal  part  and  proportion  of  all  and  singular  his 
(my)  property ; "  and,  while  he  placed  "  the  parts  and  propor- 
tiong "  of  four  of  his  daughters  in  the  hands  of  trustees,  the 
"trostees  were  "'to  hold,  manage  and  dispose  of  said  parts,  and 
the  property  received  therefor,  for  the  use  and  benefit "  of  his 
said  daughters  and  their  heirs.  True,  it  was  to  be  according  to 
the  discretion  of  the  trustees,  but  that  discretion  related  solely 
to  the  holding,  managing  and  disposing  of  these  parts.  There 
is  no  provision  for  the  termination  of  the  trust  estate.  It  con- 
tinues for  the  heirs  of  the  daughters  named  equally  as  for  the 
daughters. 

If  the  trustees  are  to  hold  the  estate  for  the  four  daughters 
and  the  heirs  of  the  daughters,  then  the  trust  is  void  as  creating 
a  perpetuity. 

But  it  has  been  argued  that  the  intention  of  the  testator 
was  that  the  trust,  as  to  each  of  his  daughters,  should  cease  as 


348  AMERICAN  PROBATE  REPORTS. 

to  such  daughter,  and  vest  in  the  children  of  such  daughter. 
But  this  is  against  the  express  terms  of  the  will,  by  which  the 
trustees  are  to  hold  the  estate  '^  for  the  use  and  benefit "  of  the 
four  daughters  named  ^^and  their  heirs."  The  trust  is  as  much 
for  the  heirs  of  the  daughters  as  for  the  daughters.  The  will 
makes  no  provision  for  the  termination  of  the  trust  at  the 
death  of  the  daughters  or  their  heirs.  It  continues  as  much 
for  the  latter  as  for  the  former.  The  devise  is  one  and  indivis- 
ible to  the  trustees  to  hold,  manage  and  dispose  of,  for  the  use 
and  benefit  of  the  daughters  and  their  heirs.  In  no  legal  sense 
can  the  daughters  be  deemed  the  first  takers,  and  the  trust  valid 
as  to  them  and  not  as  to  their  heirs. 

But  assuming  it  to  have  been  the  testator's  intention  that  on 
the  decease  of  his  daughters  their  respective  shares  should  go 
to  the  heirs  of  such  daughters  in  fee  simple,  stiU,  this  would 
create  a  perpetuity,  because  it  was  possible,  that  they  might 
have  heirs  unborn  at  the  testator's  death  and  in  whom  the  es- 
tate would  not  vest  within  lives  in  being  and  twenty-one  years 
and  a  fraction  afterwards. 

"This  rule  is  imperative  and  perfectly  well  established. 
An  executory  devise,  either  of  real  or  personal  estate,  is  good," 
observes  Merrick,  J.,  in  Fosdick  v.  Fosdicky  6  Allen,  41,  "  if 
limited  to  vest  within  the  compass  of  a  life  or  lives  in  being 
and  twenty-one  years  afterwards ;  adding  thereto,  however,  in 
case  of  an  infant  en  ventre  aa  mere,  sufficient  to  cover  the  or- 
dinary  time  of  gestation  of  such  child.  But  the  limitation,  in 
order  to  be  valid,  must  be  so  made  that  the  estate,  or  whatever 
is  devised  or  bequeathed,  not  only  may,  but  must  necessarily, 
vest  within  the  prescribed  period.  If  by  any  possibility  the 
vesting  may  be  postponed  beyond  this  period,  the  limitation 
over  will  be  void."  In  any  view  of  the  trust,  therefore,  it 
must  be  deemed  void,  as  creating  a  perpetuity.  1  Perry  on 
Trusts,  §§  381,  382,  383. 

Here,  in  the  first  instance,  there  was  an  absolute  gift  to  the 
daughters  and  their  heirs.  Upon  this  gift  a  limiting  or  restric- 
tive clause  was  attempted  to  be  grafted,  which,  it  has  been  seen, 
was  void.  The  first  gift  remains  in  full  force  if  the  attempted 
qualification  becomes  ineffectual.     The  presumption  is  that 
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"  the  testator  intends  the  prior  absolute  gift  to  prevail,  except 
60  far  only  as  it  is  effectually  superseded  by  the  subsequent 
qualified  one."  1  Jarman  on  Wills,  §  257.  "  Whenever  there 
is  a  limitation  over,"  remarks  Merrick,  J.,  in  FoadicJc  v,  Foa- 
dicij  6  Allen,  41,  43,  "  which  cannot  take  effect  by  reason  of 
its  being  too  remote,  the  will  is  to  be  construed  as  if  no  such 
provision  or  clause  were  contained  in  it ;  and  the  person  or  per- 
sons otherwise  entitled  to  the  estate  or  property  will  take  it 
wholly  discharged  of  the  devise,  bequest  and  limitation  over. 
Sears  v.  EusaeUy  8  Gray,  86,  97 ;  Brattle  Square  Church  v. 
Grant,  3  Gray,  142." 

The  conclusion  is  that  the  trust  for  the  daughters  is  void  as 
creating  a  perpetuity,  and  the  absolute  gift  remains. 

It  is  obvious  that  there  are  no  words  of  inheritance  in  the 
trustees.  But  that  cannot  be  deemed  material.  Courts  of 
equity  do  not  permit  a  trust  to  f aU  for  want  of  trustees.  Their 
tenure  is  to  be  determined  by  their  powers  and  duties.  "  The 
intent  of  the  parties  is  determined  by  the  scope  and  extent  of 
the  trust.  Therefore  the  extent  of  the  legal  interest  of  a  trus- 
tee in  an  estate  given  to  him  in  trast,  is  measured,  not  by  words 
of  inheritance  or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  On  this  principle  two 
rules  of  construction  have  been  adopted  by  courts ;  first,  when 
a  trust  is  created,  a  legal  estate  sufficient  for  the  purposes  of  the 
trust  shall,  if  possible,  be  implied  in  the  trustee,  whatever  may 
be  the  limitation  in  the  instrument,  whether  to  him  or  his  heirs 
or  not ;  and,  second,  although  a  legal  estate  may  be  limited  to 
a  trustee  to  the  fullest  extent,  as  to  him  and  his  heirs,  yet  it 
shall  not  be  carried  further  than  the  complete  execution  of  the 
trust  requires."  1  Perry  on  Trusts,  §  312.  Courts  will  imply 
an  estate  in  the  trustees,  though  no  estate  is  given  them  in 
words,  to  carry  into  effect  the  intention  of  the  parties.  The 
absence  of  words  of  inheritance  in  the  trustees  would  not  be 
held  to  limit  the  duration  of  the  trust  to  their  lives,  if  the  trust 
were  a  valid  one.  But  the  trust  being  void,  for  the  reasons 
abeady  given,  the  estate  of  the  trustees  must  cease ;  as  no  pro- 
vision has  been  made  for  a  trust  which  could  be  carried  legally 
out. 
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The  devise  to  Mrs.  Elliot  differs  from  that  to  the  other 
daughters.  The  provisions  of  the  will  as  to  her  stand  thus : 
First,  there  is  a  devise  to  her  and  her  heirs.  Then  a  trust  is  in- 
terposed, which  we  have  seen  is  void,  followed  by  the  f oDowing 
clause :  ^'  In  case  that  Statira  Elliot  should  die  before  her  hus- 
band and  leave  no  children,  I  will  that  her  part,  after  the  expi- 
ration of  six  years,  be  transferred  by  the  trustees  over  to  the 
parties  of  the  other  six  heirs,  and  to  be  equally  divided  between 
them." 

Leaving  out  of  consideration  the  trust  as  void,  there  is  first 
a  gift  to  her  and  her  heirs,  but  in  case  she  dies  before  her  hu^ 
band,  leaving  no  children,  then  over.  This  ib  as  if  he  had 
said  to  Statira  Elliot  and  her  children,  but  in  case  she 
died  leaving  no  children,  then  over.  The  doctrine  is  thus 
stated  :  ^*  When  a  testator  in  the  first  instance  devises  land  to  a 
person  and  his  heirs,  and  then  proceeds  to  devise  over  the  prop- 
erty in  terms  which  show  that  he  used  the  word  heirs  in  the 
prior  devise  in  the  restricted  sense  of  heirs  to  the  body ;  such 
devise  confers  only  an  estate  tail,  the  effect  being  the  same  as 
if  the  latter  expression  had  been  originally  employed."  2  Jar- 
man,  238.  "  If,  therefore,"  remarks  Shaw,  C.  J.,  in  Nightin- 
gale V.  BurreU^  15  Pick.  104,  "  an  estate  is  devised  to  A.  and 
his  heirs,  which  is  a  fee ;  and  it  is  afterwards  provided  that  if 
A.  die  without  issue,  then  over,  this  reduces  it  to  an  estate  tail 
by  implication.  The  law  implies  that  by  *  heirs '  in  the  first 
devise,  was  intended  heirs  of  the  body,  and  it  also  implies  from 
the  proviso,  that  it  was  not  the  intent  of  the  testator  to  give  the 
estate  over  and  away  from  the  issue  of  the  first  devisee,  but,  on 
the  contrary,  that  such  issue  should  take  after  the  first  devisee." 
Parkman  v.  Bowdoin,  1  Sumn.  367.  The  cases  cited  by  the 
counsel  for  Mrs.  Elliot  leads  to  the  coilclusion  that  she  would  be 
entitled  to  an  estate  tail  in  the  real  estate. 

But  the  words  which  will  create  an  estate  tail  when  applied 
to  real  estate,  will  give  an  absolute  interest  when  applied  to 
personalty.  "  The  same  limitation  under  the  English  law, 
which  would  create  an  estate  tail  if  applied  to  real  estate, 
would  vest  the  whole  interest  absolutely  in  the  first  taker  if  ap- 
plied to  chattels."  4  Kent  Com.  283 ;  HaU  v.  Priest^  6  Gray, 
18,  22. 
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Such  might  have  been  the  legal  rights  of  Mrs.  Elliot  had 
there  been  no  attempt  at  creating  a  trust  estate,  but  this  pro- 
vision cannot  be  eliminated  from  the  will.  It  is  there.  If  the 
trust  is  void  as  to  one  daughter  it  is  void  as  to  all.  Equality 
among  the  children  is  the  rule.  It  was  not  the  intent  that 
three  daughters  should  have  an  absolute  estate  in  their  shares 
and  the  fourth  to  have  an  interest  only  for  life.  Now  to  set 
aside  the  tmst  as  to  three  of  the  daughters  and  giving  such  a 
construction  to  the  will  as  would  give  Mrs.  Elliot  a  Ufe  estate 
only  in  case  she  survived  her  husband,  thus  limiting  her  only 
to  her  income,  so  that  the  estate  maybe  kept  intact  to  meet  the 
contingency  of  her  dying  and  leaving  no  children,  would  be 
the  making  a  will  the  testator  never  made  and  defeating  his 
manifest  intent  of  giving  ^^  to  each  and  all  his  (my)  children  an 
equal  part  and  proportion  of  his  property." 

If  the  trust  was  void  from  the  beginning,  then  those  named 
as  trustees  never  held  any  of  her  property  as  trustees  to  be 
transferred  to  the  heirs. 

The  result  is  that  the  trust  as  to  the  daughters  is  void  as 
creating  a  perpetuity ;  and,  as  it  is  the  manifest  intention  of 
the  testator  to  divide  his  estate  equally  among  his  children,  the 
special  clause  as  to  Mrs.  Elliot  is  so  connected  with  and  de- 
pendent upon  the  trust  clause  that  if  that  fails  this  fails  with 
it,  and  as  they  hold  the  estate  devised  as  an  absolute  gift,  so 
equally  does  she. 

According  to  the  true  constraction  of  the  will  of  George  F. 
Patten,  it  is  declared : 

I.  That  the  trust  attempted  by  said  will  to  be  vested  in  the 
complainants  is  wholly  void. 

II.  That  the  children  of  Catherine  F.  Walker,  deceased,  are 
entitled  to  receive  payment,  delivery  and  conveyance  of  a  share, 
to  wit :  one-fourth  of  the  principal  and  body  of  the  estate  in 
the  hands  of  the  complainants,  to  the  use  of  themselves,  their 
heirs  and  assigns  forever,  absolutely  and  free  of  all  control 
from  the  complainants. 

III.  That  said  Statira,  Paulina  and  Augusta  are  each  en- 
titled to  receive  payment,  delivery  and  assignment  of  a  share, 
to  wit :  of  one-fourth  of  the  principal  and  body  of  the  said 
estate  in  the  hands  of  the  complainants,  each  to  the  use  and  be- 
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hoof  of  herself,  her  heirs  and  assigns  forever,  free  from  the 
control  of  these  complainants. 

lY.  That  these  complainants  may  and  shall  pay,  deliver 
and  assign  to  said  Statira,  Paulina  and  Angosta,  and  to  the 
children  of  said  deceased  Catherine,  any  and  all  of  the  prin- 
cipal and  body  of  the  estate  in  their  hands  to  the  nse  of  said 
Statira,  Paulina,  Augusta,  and  to  the  heirs  and  assigns  of  each 
forever,  and  to  the  use  of  the  heirs  of  said  Catherine,  their 
heirs  and  assigns,  their  respective  and  several  shares,  free  from 
the  control  of  the  complainants. 

And  it  is  ordered  and  decreed  that  the  costs  of  the  proceed- 
ing be  charged  upon  the  estate  of  Statira,  Paulina,  Augusta 
and  the  heirs  of  Catherine. 

Walton,  Barrows,  Danforth,  Virgin  and  Libbey,  JJ., 
concurred. 


See,  as  to  perpetuities,  Simpson  v.  Cook,  p.  37,  ante. 


Will  of  Rachel  Hulsb. 

[52  Iowa,  662.] 

Publication  op  contents  of  will. 

It  is  not  essential  to  the  validity  of  a  will  that  the  character  and  purpose  of  the 
instrument  should  be  stated  to  the  witnesses  by  the  testator. 

On  appeal  from  Allamakee  Circuit  Court. 

A  will  of  deceased,  dated  April  28,  1877,  was  presented  for 
probate,  which  was  resisted,  and  another  will,  dated  October  26, 
1877,  was  presented  as  the  latest  disposition  of  intestate's  prop- 
erty. The  cause  was  sent  to  a  referee,  who  found  and  so  re- 
ported that  the  last  will  was  invalid,  for  the  reason  that  at  the 
time  of  its  execution  the  testate  was  not  possessed  of  a  sound 
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mind.  The  will  first  executed  was  found  by  the  referee  to  have 
been  properly  executed,  and  he  recommended  its  admission  to 
probate.  The  report  of  the  referee  was  confirmed,  and  the  will 
dated  April  28, 1877,  was  admitted  to  probate.  The  party  con- 
testing this  will  appeals.  No  appeal  was  taken  from  the  decis- 
ion as  to  the  will  of  date  October  26, 1877. 

Dayton  dh  Dayton^  for  appellant. 
Sioneman  db  Chapin,  for  appellee. 

Beck,  C.  J.  I.  The  referee  found  and  reported  the  facts 
in  regard  to  the  execution  of  the  will  to  be  as  follows :  "  The 
evidence  was  all  directed  to  the.  qi^estion  raised  by  contest- 
ant's objection,  that  the  will  was  not  properly  executed  and 
published.  From  the  evidence  I  find  the  facts  to  be,  that,  one 
or  two  days  prior  to  the  signing  of  said  instrument,  said  Bachel 
Hulse  requested  one  John  S.  Deremo  to  write  her  will ;  that,  in 
pursuance  of  said  request,  said  Deremo  gave  directions  to  his 
daughter,  in  the  presence  of  said  testatrix,  to  write  the  will  in 
form  as  he  should  direct ;  that  the  testatrix  then  dictated  the 
terms  of  the  wiQ  as  written  down  at  the  time  by  the  daughter 
of  said  Deremo;  that,^ter  it  was  written,  it  was  read  over  to 
Mrs.  Hulse,  and  she  then  expressed  herself  satisfied  with  it,  and 
that  it  was  in  accordance  with  her  wishes ;  that  said  Deremo 
took  said  will  away  with  him,  and  returned  with  it  a  day  or  two 
afterward,  when  she  again  expressed  a  desire  to  execute  it ;  that 
said  Deremo  went  for  the  two  witnesses,  who  were  neighbors, 
and  who  went  to  the  residence  of  Mrs.  Hulse ;  that  in  their 
presence  Mrs.  Hulse  was  asked  by  said  Deremo  if  she  desired 
to  have  the  paper  read,  that  she  said  she  did  not,  as  she  knew 
what  it  was ;  that  her  name  was  then  written  to  the  instrument, 
and  she  took  the  pen  in  her  hand,  in  the  presence  of  the  wit- 
neflses,  and  made  her  mark,  and  the  witnesses  then  in  her  pres- 
ence signed  the  will  as  witnesses;  that  the  testatrix  did  not 
state  to  the  witnesses,  nor  in  their  presence,  that  it  was  her  will ; 
that  she  did  not  request  said  witnesses  to  sign  it ;  that  it  was 
not  stated,  at  the  time  of  its  execution,  by  anybody,  that  it  was 
her  will ;  that  the  witnesses  understood  at  the  time  that  it  was 
Vol.  L— 28 
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her  will,  haying  been  told  so  previonsly  hj  Mr.  Deremo ;  that 
the  witneeaes  on  the  stand  leoognize  the  instnunent  offered  a£ 
the  one  they  had  signed  as  witnesses ;  that  the  testatrix  was  «n 
old  lady,  between  seventy  and  eighty  years  of  age,  and  in  feeble 
health,  lying  in  bed  at  the  time  said  will  was  execatfed." 

The  referee  found  as  a  condnsion  of  law,  based  upon  the 
facts  reported  by  him,  that  the  will  was  properly  executed  and 
ought  to  be  admitted  to  probate.  The  contestant  filed  excep- 
tions to  the  conclusion  of  law  reported  by  the  referee,  which 
were  overruled.  This  ruling  of  the  court  and  the  decree  adnli^ 
ting  the  win  to  probate  are  made  the  grounds  of  the  only  assign- 
ment of  error  in  the  case. 

n.  The  appellant  insists  that  the  testator  should  publish  the 
will,  that  is,  ^^give  the  witnesses  to  understand  what  the  instm- 
ment  is,  and  that  he  knows  the  nature  of  the  transaction  in 
which  he  is  engaged."  The  correctness  of  this  position  presents 
the  only  question  discussed  by  counseL  We  proceed  to  its  con- 
sideration. 

Code,  section  2,326,  provides  that  a  will,  to  be  valid,  must 
be  in  writing,  witnessed  by  two  competent  witnesses,  and  signed 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his 
express  direction.  Under  this  statute  must  the  testator  make 
any  declaration  as  to  the  character  of  the  instrument  and  his 
knowledge  of  its  nature  for  the  inf onnation  of  the  witnesses  ? 
This  is  the  question  before  us. 

The  statute  requires  that  the  instrument  shall  be  "wit- 
nessed "  by  two  competent  witnesses ;  this  is  the  only  require- 
ment as  to  the  attestation  of  the  will.  To  witness,  means  "  to 
see  the  execution  of  as  an  instrument,  and  subscribe  it  for  the 
purpose  of  establishing  its  authenticity."  This  may  be  done 
without  any  declaration  by  the  testator  to  the  witnesses  as  to 
the  character  and  purpose  of  the  instrument,  which  amounts  to 
what  is  called  publication.  We  conclude  that  the  language  of 
the  statute  does  not  require  publication  of  this  character.  Stat- 
utes similar  in  provisions,  as  the  Statute  of  Frauds,  29  Car.  11, 
ch.  8,  which  requires  wills  to  be  **  attested  and  sutocribed  "  hy 
witnesses,  have  been  construed  by  the  courts  not  to  require  pub- 
lication in  the  sense  of  the  term  as  it  is  used  by  counsel  in  the 


WARD  T.  KrrcHEK.  855 

discussion  of  this  case.'  See  1  Bedfield  on  Wills  (ed.  1869,  ch.  VI, 
§  18,  pp.  13, 14, 17,  20,  21  and  29 ;  §  19,  pp.  23  and  24 ;  §  23, 
p.  9,  and  notes). 

m.  Counsel  for  appellant  cites  Zorieiixr.  KeUer^  5  Iowa, 
196,  insisting  it  holds  that  publication  of  the  will  in  the 
presence  of  witnesses  mnst  be  shown.  The  language  of  the 
decision,  upon  which  counsel  rely,  hardly  has  the  force  and 
effect  thej  give  it.  But  certain  it  is,  the  question  as  to  the 
necessity  of  publication  in  the  presence  of  the  witnesses  was  not 
in  the  case,  and  was  not  decided. 

"We  conclude  that  the  Circuit  Court  did  not  err  in  confirm- 
ing the  report  of  the  referee,  and  in  admitting  the  will  to 
probate. 

AfSrmed, 


Maecus  L.  Wabd,  Executor,  v%.  Mabia  L.  Kitchen. 

[80  New  Jersey  Equity,  81,] 
DiBBCnON  TO  INVEST.— SPEOmO  LEGAOT. 

A  bona  fide  division  of  the  residue  of  an  estate,  consisting  of  both  realty  and  per- 
sonalty, as  authorized  by  a  will,  is  binding  on  the  parties  and  all  others  in- 
terested. 

A  direction  to  invest  a  share  *'  in  productive  funds  upon  good  securities,"  means 
only  those  that  are  designated  by  law ;  and  a  disregard  of  such  requirement 
renders  the  executor  personally  liable,  in  case  of  loss  or  depreciation. 

A  specific  legacy  may  remain  invested  in  the  stocks  set  apart  and  designated  by 
the  testator  for  the  purpose  in  his  will. 

An  executor,  apprehending  a  depreciation  in  the  stocks  in  which  a  specific  legacy 
is  invested,  should  protect  the  estate  by  converting  them. 

Bill  for  construction  of  will  and  for  directions. 
JoTm  W.  Taylor  J  for  complainant. 

The  Chancellor.     The  complainant  asks  the  direction  of 
this  court  in  the  discharge  of  his  dntj  as  trustee  under  the  will 
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of  Moses  Ward,  deceased,  and  asks,  also,  for  a  constmction  of 
part  of  that  instrament,  and  of  part  of  the  codicil  thereto.  By 
the  will  the  testator,  after  sundry  gifts  and  provisions,  gave  one- 
half  of  all  the  residne  of  his  estate,  real  and  personal,  to  his  son, 
the  complainant,  and  of  the  remainmg  half  he  gave  to  his 
daughter  Maria  the  '^sum  or  value  of  $6,000  to  be  at  her  own 
disposal,"  and  provided  as  follows  as  to  the  residue  of  that 
half: 

'^  Whatever  remains  of  the  said  last-mentioned  half,  I  direct 
my  executor  to  invest  in  productive  funds,  upon  good  securities, 
and  to  collect  and  pay  over  to  my  said  daughter  the  interest  and 
income  thereof,  half  yearly,  during  her  natural  life." 

He  provided,  also,  for  the  division  of  the  residue  between 
his  son  and  daughter  by  their  mutual  agreement,  declaring  it  to 
be  his  will  that  they  might,  by  their  own  agreement  and  without 
sale,  by  releasing  to  each  other,  make  division  of  any  and  all  of 
the  residue  of  his  estate  between  themselves,  so  far  as  they  could 
mutually  agree  upon  the  terms  of  division  and  the  valuation  of 
the  property. 

By  the  will  he  gave  to  his  executor  the  sum  of  $10,000  in 
trust,  to  be  applied  towards  defraying  the  expense  of  erecting 
a  wing  to  the  asylum  building  of  the  Newark  Orphan  Asylum 
Association,  provided  the  association  should  procure  the  neces- 
sary additional  funds  to  build  and  finish  the  wing,  and  actually 
build  and  finish  it  within  ten  years  from  the  time  of  his  death. 
He  further  declared  it  to  be  his  wiQ  that,  until  such  additional 
funds  were  procured,  the  $10,000  should  be  invested  in  produc- 
tive funds,  upon  good  and  sufficient  securities,  and  the  interest 
and  income  thereof  re-invested  in  Uke  manner  and  added  to  the 
original  sum,  and  that  the  whole  should,  if  necessary,  be  appUed 
to  the  before-mentioned  purpose  as  soon  as  the  additional  funds 
to  be  provided  by  the  association  should  be  obtained  and  the 
work  finished ;  provided  it  should  be  within  the  ten  years.  He 
further  declared  it  to  be  his  will  that  if  funds  from  other 
sources  should  be  procured  for  the  purpose  of  such  amount 
that,  they  being  first  applied  thereto,  any  part  of  his  bequest 
should  remain  unexpended,  then  that  the  residue  of  his  bequest 
which  should  so  remain  unexpended  should  be  invested  or  put 
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ont  at  interest  on  good  and  sufficient  secnrities,  and  the  yearly 
interest  thereof  be  applied  to  the  general  uses  and  support  of 
the  institution.  By  the  codicil  he  revoked  that  bequest,  and, 
in  lieu  thereof,  gave  to  his  executor,  in  trust,  for  the  same  pur- 
poses and  on  the  same  conditions,  and  subject  to  the  same  limi- 
tations, one  hundred  shares  of  the  capital  stock  of  the  Newark 
Gas  Light  Company,  fifty  shares  of  the  capital  stock  of  the 
J^ewark  Banking  Company,  and  fifty  shares  of  the  capital  stock 
of  the  State  Bank  at  ITewark ;  the  dividends  or  profits  arising 
from  those  stocks  to  be  collected,  applied  and  disposed  of  in  the 
same  manner  as,  in  his  will,  the  interest  of  the  $10,000  was  di- 
rected to  be  applied  and  disposed  of. 

The  division  of  the  residuary  estate,  which  consisted,  in 
part,  of  real  estate  and  stock  of  the  Newark  Lime  and  Cement 
Manufacturing  Company,  the  Newark  Gas  Light  Company,  the 
Mechanics'  National  Bank  of  Newark,  and  the  Newark  City 
National  Bank,  was  made  by  the  complainant  and  his  sister,  her 
husband  consenting  thereto ;  and  there  were  therein  set  off  to 
the  complainant,  to  be  held  by  him  under  the  trust  declared  in 
the  will,  in  respect  to  his  sister's  share  of  the  residuary  estate, 
certain  shares  of  those  stocks.  All  of  those  stocks  are  valuable, 
are  above  par  in  the  market  (the  Lime  and  Cement  Manufac- 
turing Company's  stock  very  exceptionally  so),  and  all  of  them 
are  regarded,  by  many  very  prudent  business  men,  as  excellent 
investments  for  their  own  money.  These  shares  of  stocks  were, 
in  the  division,  taken  at  their  market  value,  and  they  are  still 
held  by  the  complainant,  as  trustee  for  his  sister,  at  her  request, 
because  she,  as  well  as  he,  regards  them  as  entirely  safe,  as  well 
as  profitable,  investments. 

The  condition  on  which  the  gift  of  stock  to  the  complainant, 
for  the  benefit  of  the  Newark  Orphan  Asylum  Association,  was 
made,  has  been  complied  with,  the  wing  has  been  built,  and 
there  still  remains  in  the  hands  of  the  complainant,  of  that  be- 
quest, stock  of  the  value  of  more  than  $16,000. 

The  complainant  asks  whether  the  provision  of  the  will  as 
to  the  division  of  the  residue  by  him  and  his  sister,  is  valid,  and 
whether  the  division  so  made  will  be  binding,  not  only  as  against 
those  who  made  it,  during  the  lifetime  of  his  sister,  but  after- 
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wards,  as  against  all  persons  claiming  as  heirs  at  law  of  the  tes- 
tator or  otlierwise.  Also,  whether  he  may,  without  his  Bister's 
consent,  dispose  of  the  shares  of  stock  which,  in  that  division, 
were  assigned  to  him  to  be  held  in  trast  as  part  of  her  share  of 
the  residue,  and  invest  the  proceeds  in  other  securities,  and 
whether  it  is  his  duty  to  make  such  conversion  and  iuYestment, 
and  whether  he  will  be  liable  to  be  held  responsible  pecuniarily 
for  any  depreciation  in  the  value  of  those  stocks  should  he  fail 
to  do  so.  Also,  whether  he  may  lawfully  continue  tq  hold,  in 
the  stock  in  which  it  was  invested  when  the  testator  died,  and 
in  which  it  came  to  the  complainant's  hands,  the  unexpended 
residue  of  the  orphan  asylum  legacy,  or  whether  it  is  his  duty 
to  convert  that  stock  into  cash  and  re-invest  the  amount  in  ap- 
proved securities. 

The  power  given  by  the  testator  to  the  complainant  and  his 
sister  to  divide  between  them,  by  mutual  agreement,  his  resid- 
uary estate,  is  valid,  and  a  division  hona  fide^  made  under  it,  is 
binding  on  all  who  are  affected  by  or  interested  in  it. 

The  trust  in  respect  to  all  of  the  daughter's  share  of  the  re- 
siduary estate,  except  the  $6,000  which  were  to  be  at  her  own 
disposal,  is  to  invest  it  in  productive  funds,  upon  good  securi- 
ties, and  to  collect  and  pay  over  to  her  the  interest  and  income 
thereof,  half  yearly,  during  her  natural  life.  Under  this  direc- 
tion the  trustee  would  not  be  at  liberty  to  invest  the  money  in 
the  stocks  of  banks  and  manufacturing  companies,  however  ex- 
ceptionaUy  good,  without  incurring  the  responsibiKty  of  answer- 
ing for  any  loss  which  might  occur  to  the  funds,  either  in  inter- 
est  or  principal,  by  reason  of  such  investment.  If  no  directions 
are  given  in  the  will  as  to  the  conversion  and  investment  of  the 
trust  property,  the  trustee,  to  be  safe,  must  take  care  to  invest 
the  property  in  the  securities  pointed  out  by  the  law.  Peny 
on  Trusts,  §  465  ;  King  v.  TaUhot,  40  K  T.  76.  Nor  will  the 
fact  that  the  testator  himself  made  and  approved  of  the  invest- 
ment, in  the  absence  of  express  or  implied  directions  in  the 
will,  relieve  the  trustee  from  responsibility  in  continuing  per- 
manently an  investment  made  by  the  testator  which  the  trustee 
himself  would  not  be  justified  in  making.  Ihitl,  But  the  will 
itself  furnishes  evidence  that  the  testator,  in  this  case,  intended 
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that  the  inyestment  should  not  be  in  stocke.  As  appears  by  the 
provisions  of  the  codicil  changing  the  bequest  to  the  orphan 
asylum,  he  thoroughly  understood  the  difference  between  a 
direction  to  invest  in  "productive  funds  upon  good  and  suffi- 
cient securities,"  and  apply  the  interest,  and  the  gift  of  stocks 
with  direction  to  apply  the  dividends.  In  the  legacy  to  Mrs. 
Brown  and  in  the  gift  to  the  orphan  asylum,  in  the  will,  the 
same  langaage  is  used  in  the  direction  for  investment  which  is 
employed  in  the  residuary  clause  in  regard  to  that  part  of  the 
residuum  which  is  to  be  held  in  trust  for  his  daughter.  The 
direction  in  the  residuary  clause  is  "  to  invest  in  productive 
funds  upon  good  securities,  and  to  collect  and  pay  over  to  his 
daughter  the  interest  and  income  thereof,  half  yearly,  during  her 
natural  life."*  In  the  provision  in  the  codicil  for  the  orphan 
asylum,  the  gift  is  of  specific  stocks,  the  dividends  or  profits 
arising  from  them  to  be  collected,  appliied  and  disposed  of  as 
in  the  will ;  the  interest  of  the  $10,000  was  directed  to  be  ap-* 
plied  and  disposed  of.  The  direction  to  pay  the  interest  or  in- 
come to  his  daughter  half  yearly  is  indicative  of  the  character 
of  investment  which  the  testator  had  in  contemplation.  The 
direction  to  invest  on  good  securities  will  be  construed  to  mean 
investment  on  such  securities,  and  on  such  securities  only,  as 
are  regarded  by  the  court  as  proper  for  the  investment  of  trust 
funds.  If  the  complainant  shaQ  fail  so  to  invest  the  funds 
now  held  by  him,  in  stocks,  in  trust  for  his  sister,  he  wiU  be 
liable  to  be  required  to  make  compensation,  at  least,  for  any 
loss  of  principal  which  may  occur  through  depreciation  of  the 
stocks. 

The  gift  to  the  orphan  asylum  stands  on  a  different  foot- 
ing. It  is  a  bequest  to  the  complainant  of  specific  shares  of  the 
capital  stock  of  a  gas  light  company  and  two  banks,  in  trust  for 
the  same  purposes  to  which,  in  his  will,  the  testator  had  directed 
the  $10,000  to  be  applied,  "  the  dividends  or  profits  from  the 
said  stocks  to  be  collected,  applied  and  disposed  of  in  the  same 
manner  "  as  in  his  will  the  interest  of  the  $10,000  was  directed 
to  be  applied  and  disposed  of.  The  complainant  is  not  at  lib- 
erty to  convert  this  stock  into  money  {Neville  v.  Forieacue^  16 
Sim.  333 ;  Boys  v.  BoySy  28  Beav.  436),  unless  the  depreciation, 
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or  threatened  depreeiati<m,  of  it  should  render  it  pmdent  for 
him  to  do  so  in  order  to  protect  the  trust  fund,  in  which  cue 
he  mnst  act  wisely  in  the  emeigenc  j. 


HoLLowAY  Key  et  al. 
J.  J.  HoLLowAY,  Executor. 

[7  J.  Baxter,  576.] 
PRESUHPnON    OP  SAOTIY. — ^PrOOF  OF  KNOWLEDGE  OF  CONTENTB 

OF  WILL. — Executor  as  witness. — ^Drunkenness  of  tes- 
tator.— Order  of  proof. 

On  proof  of  due  execution  of  a  wUl,  the  presumption  arises,  in  the  absence  of 
other  evidence,  that  the  testator  was  of  sound  mind  and  memory*  and  knew 
the  contents  of  the  paper. 

Knowledge  of  the  contents  of  the  will  by  testator  may  be  proved  by  the  subscrib- 
ing witnesses  or  by  other  persons,  or  it  may  be  inferred  from  the  facts  and  cir> 
cumstances  attending  the  execution. 

That  the  testator  was  under  the  influence  of  liquor  will  not  invalidate  a  will, 
unless  he  was  in  such  a  condition  as  to  have  no  intelligent  comprehension  of 
the  nature  of  the  transaction. 

The  executor  is  a  competent  witness  to  establish  a  will,  except  as  to  transactions 
with,  or  statements  made  by,  his  testator. 

It  is  only  necessary  for  the  executor  to  prove  the  formal  execution  of  the  will  in 
the  first  place,  but  if  he  goes  further,  he  is  not  thereby  precluded  from  adduc- 
ing other  evidence  on  that  question  in  rebuttal  to  contestants'  case. 

Appeal  from  the  Circuit  Court. 
J.  Z.  PuUiamy  for  plaintiff. 
IT.  0.  Moorenumy  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  conrt.    Thifi 
was  an  issue  of  devisa/vit  vd  non  made  up  in  the  Circuit  Court 
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of  Fayette  county,  to  try  the  question  as  to  the  validity  of  a 
paper  writing  propounded  as  the  will  of  John  H.  Key,  deceased. 
J.  J.  Holloway,  who  propounded  the  will,  is  the  executor  and 
largest  legatee.  The  contestants  are  the  brothers  and  nephew 
of  the  testator.  The  grounds  of  contest  were :  First,  that  the 
will  was  not  executed  and  attested  as  required  by  law ;  second, 
that  the  testator  was  not  of  sound  mind  and  disposing  memory ; 
and  third,  that  the  execution  of  the  will  was  procured  by  the 
fraud  and  undue  influence  of  the  executor  and  principal 
legatee. 

The  cause  was  submitted  to  the  jury  upon  the  proof  and 
Tmder  the  charge  of  the  court,  when  a  verdict  was  found  in  favor 
of  the  validity  of  the  will.  The  contestants  have  appealed  to 
this  court. 

Various  errors  are  assigned  for  a  reversal,  both  in  the  rulings 
of  the  court,  as  to  the  admissibility  of  the  evidence,  and  in  the 
charge  to  the  jury.  Before  proceeding  to  dispose  of  them,  it 
will  be  proper  to  give  a  brief  outline  of  the  leading  features  of 
the  controversy. 

It  appears  that  testator  had  many  relatives  at  the  time  of  his 
death,  including  brothers,  sisters,  nephews  and  nieces,  some  of 
whom  were  possessed  of  limited  means.  He  had  commenced 
business  in  Somerville  about  1836,  having  very  little  education 
and  no  capital.  After  accumulating  some  means,  he  took  J.  J. 
Holloway  in  as  a  partner,  and  they  continued  such  until  testa- 
tor's death,  in  1869.  They  were  prosperous  in  business  and  ac- 
camulated  a  valuable  estate,  both,  as  partners  and  individually, 
being  esteemed  rich.  The  testator  was  a  strong-minded,  ener- 
getic man,  always  addicted  to  the  use  of  ardent  spirits,  and,  in 
the  latter  years  of  his  life,  drinking  to  excess.  For  several  years 
before  his  death  he  lived  on  a  farm,  leaving  the  partnership 
business  of  merchandising  to  be  managed  and  conducted  mainly 
by  his  partner.  Testator  died  at  the  age  of  fifty-five  or  sixty 
years,  never  having  been  married,  and  by  his  will  gave  most  of 
his  estate  to  his  partner,  only  charged  with  the  support  of  a 
widowed  sister  and  her  two  daughters. 

We  will  first  notice  the  exceptions  of  contestants  to  the  rul- 
ings of  the  court  on  questions  of  evidence. 
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1.  Witness  Hard  wick,  testifying  for  contestants,  stated  that, 
in  a  conversation  with  testator,  witness  said  to  him  that  Hollo- 
way  would  get  his  estate,  testator  replied :  "  No,  he  will  never 
get  mine  as  he  got  Tillman^s ;  and  yon  know,  old  man,  how  he 
got  Tillman's."  Upon  re-examination,  after  witness  had  been 
cross-examined  by  the  executor,  witness  was  asked  by  contest- 
ants: "How  Holloway  got  Tillman's  property?"  Upon  ob- 
jection by  the  executor  witness  was  not  allowed  to  answer. 
There  was  no  error  in  this  ruling.  It  was  an  attempt  to  go  into 
a  collateral  matter  that  could  not  illustrate  the  issue  before  the 
jury,  and  therefore  had  no  relevancy  to  it. 

2.  During  the  examination  of  one  of  their  witnesses,  con- 
testants proposed  to  prove  that  Holloway,  the  executor,  was  at 
one  time  agent  of  the  Freedman's  Bureau,  and  that  the  testator 
was  a  southern  man,  and  that  to  southern  men  an  agent  of  the 
Freedman's  Bur&u  was  odious.  The  court  excluded  the  evi- 
dence as  wholly  irrelevant  and  improper,  and  manifestly  com- 
mitted no  error  in  so  doing. 

3.  The  executor  was  examined  as  a  witness  for  himself.  It 
was  objected  by  contestants  that  he  was  incompetent,  and  the 
objection  overruled.  This  was  not  erroneous.  He  was  compe- 
tent to  testify  except  concerning  transactions  with,  or  statements 
by,  his  testator.  His  testimony  was  not  concerning  transactions 
vrith,  nor  statements  by,  his  testator,  and  it  was  therefore  com- 
petent. 

4.  After  contestants  had  closed  their  evidence,  the  executor 
proposed  to  make  additional  proof  as  to  the  testamentary  ca- 
pacity of  his  testator.  This  was  objected  to,  because  the  sub- 
scribing witnesses,  on  their  introduction  to  prove  the  due  exe- 
cution of  the  will,  had  been  examined  as  to  the  mental  capacity 
of  testator.  The  objection  was  properly  overruled.  It  is  now 
settled  in  this  State  that  it  is  only  necessary  for  the  executor  to 
prove  the  formal  execution  of  the  will  in  the  first  place,  but  if 
he  goes  further,  and  examines  the  subscribing  witnesses  as  to 
testamentary  capacity,  he  is  not  thereby  precluded  from  ad- 
ducing other  evidence  on  that  question  by  way  of  rebutting  the 
testimony  of  the  contestants.  See  Frear  v.  Williams^  7  J. 
Baxter,  550. 
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We  proceed  next  to  notice  the  objections  taken  to  the  in- 
structions given  by  the  circuit  jndge  to  the  jury. 

1.  In  the  introductory  portion  of  his  charge,  the  judge  said : 
"  If  your  verdict  is  that  this  paper  writing  is  not  the  will  of 
John  H.  Key,  deceased,  the  meaning  of  that  finding  is  that  this 
paper  was  executed  under  such  a  state  of  circumstances  as  that, 
by  the  rules  of  law,  it  cannot  operate  and  take  effect  as  a  wiU." 
It  is  objected  to  this  charge,  that  the  propounder  of  the  will 
undertakes  to  prove  its  execution,  and  therefore  that  it  was 
error  to  instruct  the  jury  that  this  finding  would  mean  that  it 
had  in  fact  been  executed,  but  under  such  circumstances  as  ren- 
dered it  inoperative  as  a  will.  This  was  strictly  accurate.  The 
propounder  first  proves  the  formal  execution  of  the  will,  and 
the  court  determines  when  this  is  done,  and  then  it  becomes 
priToafctcie  a  valid  will,  but  subject  to  be  attacked  for  want  of 
capacity,  or  because  procured  by  fraud  or  undue  influence.  If 
this  attack  is  successful,  then  it  becomes  inoperative  as  a  will, 
although  it  had  been  found  to  have  been  formally  executed. 
The  charge  was  therefore  correct. 

2.  After  telling  the  jury  that  it  was  incumbent  on  the  pro- 
pounder to  prove  its  due  and  formal  execution,  explaining 
what  would  constitute  a  due  and  formal  execution  if  the  proof 
shows  that  the  testator  could  read  and  write,  the  court  instructed 
the  jury  that,  "  on  proof  of  due  and  formal  execution,  the  law 
would  presume,  in  the  absence  of  other  proof,  that  the  testator 
was  of  sound  mind  and  disposing  memory,  and  that  he  had 
knowledge  of  the  contents  of  the  paper."    It  is  not  denied  that 
this  instruction  is  correct  where  the  contest  rests  alone  upon 
the  ground  of  capacity,  but,  as  applicable  to  the  present  case, 
that  is  erroneous.     It  is  to  be  observed  that  the  court,  in  this 
part  of  his  charge,  is  only  instructing  the  jury  as  to  what  the 
law  presumes  upon  the  proof  of  due  and  formal  execution  in 
the  absence  of  other  proof,,  but  he  does  not  say  directly  or  by 
implication  that  the  presumption  of  sanity  and  of  knowledge 
of  the  contents  of  the  will  may  not  be  removed  by  other  proof. 
All  that  he  meant  was,  that,  in  their  investigation  of  the  case, 
if  they  found  that  there  was  proof  of  due  and  formal  execution, 
they  would  be  authorized  from  this  to  presume  that  the  testator 
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had  sound  mind  and  disposing  memory,  and  that  he  had  knowl- 
edge of  the  contents  of  the  will,  and,  in  the  absence  of  other 
proof,  they  should  find  for  the  validity  of  the  wilL  In  this 
there  was  no  error. 

3.  The  court  next  proceeded  to  give  instructions  ajs  to  the 
law  when  the  will  is  impeached  on  the  ground  of  want  of.  tes- 
tamentary capacity,  and  when  the  proof  leaves  it  doubtful  as  to 
testator's  capacity  to  make  a  will.  In  such  case  he  tells  the 
jury,  '^  it  is  incumbent  on  the  propounder  to  meet  such  proof 
by  evidence,  and  satisfy  the  jury  that  the  testator  had  a 
knowledge  of  its  contents,  and,  on  this  point,  you  are  not  con- 
fined to  the  testimony  of  the  subscribing  witnesses  or  other 
persons  that  it  was  read  to  the  testator,  but  you  can  look  to  all 
the  facts  and  surrounding  circumstances  attending  its  execution, 
to  see  whether,  in  point  of  fact,  he  had  a  knowledge  of  its  con- 
tents." Two  objections  are  made  to  this  portion  of  the  charge. 
First,  it  is  said  that  ^'  the  charge  assumes,  in  some  measure,  that 
there  was  proof  that  the  will  had  been  read  to  the  testator.^' 
This  is  a  misconstruction  of  the  charge.  The  court  was  in- 
structing the  jury  that,  in  the  aspect  of  the  case  presented,  it 
was  incumbent  on  the  propounder  to  prove  that  the  testator 
had  knowledge  of  the  contents  of  the  will,  and  that  the  proof 
might  be  made  either  by  the  subscribing  witnesses  or  other  per- 
sons that  the  will  had  been  read  to  the  testator,  or  knowledge 
might  be  inferred  from  all  the  facts  and  circumstances  attend- 
ing the  execution.    There  was  no  error  in  this. 

The  other  objection  is,  that  it  assumes  that  the  executor  is 
required  to  prove  the  testator  had  a  knowledge  of  the  contents 
of  the  will  only  in  case  the  testimony  left  it  doubtful  whether 
he  had  capacity  or  not.  This  also  is  a  misconstruction  of  the 
charge.  The  court  was  instructing  the  jury  as  to  the  law  when 
the  proof  left  it  as  to  testator's  capacity  to  make  a  will,  in  a 
case  in  which  the  will  is  impeached  for  want  of  capacity  of 
the  testator.  In  such  case  he  instructed  them  that  proof  of 
knowledge  of  the  contents  of  the  will  must  be  made.  But  it 
cannot  be  fairly  inferred  that  this  is  the  only  state  of  the  case 
in  which  such  proof  is  required.  This  objection,  therefore,  is 
not  tenable. 
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4.  Succeeding  the  portion  of  the  charge  just  referred  to  is 
the  following :  "But  in  all  caBes,  when  the  juiy  is  satisfied  of 
the  sanity  or  testamentary  capacity  of  the  testator,  proof  of 
knowledge  of  the  contents  of  the  wiU  is  not  required.  For  the 
law  in  such  cases,  as  I  have  stated,  presumes  the  testator  had 
this  knowledge,  and  fully  comprehended  the  nature  of  the 
act."    • 

It  is  insisted  that  this  is  erroneous  as  a  general  proposition 
of  law,  and  especially  in  the  present  case,  in  which  the  contest 
is  not  only  on  the  ground  of  incapacity,  but  also  of  fraud  and 
undue  influence.  It  is  not  meant  by  the  court  that  proof  of 
sanity  furnishes  conclusive  evidence  of  knowledge  on  the  part 
of  the  testator,  but  such  proof  raises  a  presumption  of  such 
knowledge,  and  hence  other  proof  of  knowledge  is  not  required 
6o  long  as  this  presumption  stands  unrebutted.  This  is  the 
well-established  rule  of  law  in  all  cases  in  which  the  will  is 
contested  on  the  ground  of  want  of  capacity,  and  it  was  in 
reference  to  such  cases  that  the  court  was  laying  down  the 
rule. 

But  it  is  insisted  that  if  the  proof  should  show  that  testator 
had  testamentary  capacity,  still  the  facts  will  repel  the  presump- 
tion that  he  had  a  knowledge  of  the  contents  of  the  will,  and 
impose  upon  the  executor  the  burden  of  showing  by  plenary 
proof  that  he  did  in  fact  have  such  knowledge. 

It  is  true  that,  in  many  cases,  there  may  be  special  reasons 
for  requiring  more  careful  inquiry  into  the  fact  of  the  testator's 
knowledge  of  the  contents  of  the  paper  executed  as  his  will. 

If  he  is  in  extreme  old  age,  more  or  less  imbecile  in  under- 
standing, surrounded  by  interested  parties,  incapable  of  reading 
or  writing,  etc.,  it  might  be  no  more  than  reasonable  to  require 
something  more  than  the  ordinary  ground  of  assurance  on  that 
point.  2  Bedf .  on  WiUs,  38.  The  suspicion  excited  by  such 
ciiciunstances  should  be  removed  by  affirmative  plenary  evi- 
dence that  the  testator  comprehended  the  dispositions  made  by 
him,  and  fully  and  freely  sanctioned  them.  Patton  v.  Allison  j 
7  Humph.  835. 

It  appears  that  before  the  judge  charged  the  jury,  he  was 
requested  by  the  counsel  for  contestants  to  reduce  his  charge 
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to  writing,  and,  at  the  same  time,  applicatipn  wsjb  made  that,  in 
his  instructions  to  the  jniy,  he  would  respond  to  a  number  of 
propositions  of  law  as  applicable  to  their  view  of  the  facts.  At 
the  close  of  his  general  charge  the  judge  introduced  the  several 
propositions,  and  responded  to  all  except  two,  and  in  his  re- 
sponses he  recognized  the  correctness  of  the  rule  that,  when 
circumstances  of  suspicion,  such  as  those  specified  before,  were 
shown  to  exist,  the  watchfulness  of  the  jnry  should  be  increased 
in  their  investigations  as  to  the  testamentary  capacity  of  the 
testator,  and  as  to  the  liberty  of  will  with  which  he  executed 
his  will,  as  well  as  the  duty  of  the  executor  in  showing  clearly 
and  fully  that  the  testator  comprehended  what  he  was  doing, 
and  had  knowledge  of  the  contents  of  his  will.  After  carefolly 
examining  the  instructions  requested  and  the  responses  thereto, 
we  ore  of  opinion  that  they  are  full  and  correct,  and  that  in  de- 
clining to  respond  to  two  of  the  propositions  he  committed  no 
error.  In  the  frame  of  these  two  propositions,  they  could  not 
have  been  charged  without  doing  injustice  to  the  executor,  and 
committing  positive  error. 

Contestants  have  taken  several  other  exceptions  to  the 
charge  of  the  court,  such  as  his  definitions  of  sanity  and  in- 
sanity as  applicable  to  the  question  of  testamentary  capacity, 
and  of  the  f rtiud  and  undue  influence  for  which  a  will  shonld 
be  set  aside,  but  upon  examination  we  find  these  definitions  in 
substantial  conformity  with  our  own  decisions. 

Exception  is  also  taken  to  the  charge  as  to  the  question  of 
drunkenness  as  bearing  upon  the  testamentary  capacity  of  the 
testator.  The  court  told  the  jury  that  "  the  mere  fact  that  the 
testator  was  under  the  influence  of  whiskey  would  not  of  itself 
render  the  testamentary  act  invalid.  To  have  that  effect  the 
mind  must  be  in  that  condition  that  the  testator  has  no  intelli- 
gent comprehension  of  the  nature  of  the  transactions.'' 

This  instruction  is  well  sustained  by  the  authorities.  Pe^ 
V.  Cary^  27  N.  Y.  24.  Without  noticing  other  criticisms  upon 
the  charge,  we  are  of  opinion  that,  taken  as  a  whole,  the  chai^ 
was  carefully  prepared,  is  full  and  substantially  correct  in  all 
the  aspects  of  the  case  presented  by  the  proof,  and  subject  to 
no  just  exception. 
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The  proof  fully  sustainfi  the  verdict,  and  the  judgment  must 
be  affirmed. 


Use  of  Intoxicating  lienors  hj  testator.— In  Gardiner  ▼.  Gardiner, 
22  Wend.  526,  it  was  decided  that  proof  of  long-continued  inebriety  on  the 
testator's  part,  with  occasional  fits  of  insanity,  did  not  raise  a  presumption 
of  incapacity  at  the  time  of  making  the  will.  The  rule  would  be  otherwise 
were  proof  of  general  insanity  given,  but  drunkenness  must  be  shown  to 
have  resulted  in  a  settled  derangement  of  mind,  independent  of  the  immedi- 
ate influence  of  drink,  before  such  a  presumption  can  be  made.  Black  y. 
EHis,  8  Hill  Law  (S.  C),  68;  Andress  ▼.  WeDer,  2  Green  Ch.  604;  Temple 
V.  Temple,  1  Hen.  &  M.  476. 

A  contraiy  rule  is  lud  down  in  Cochran's  Will,  1  Hon.  268,  where  a  gen- 
erally deranged  condition  of  the  testator's  mind  prior  to  making  his  will  was 
shown  to  have  arisen  from  liquor,  and  the  court  required  "clear  and  satis- 
factory "  proof  that  the  document  was  signed  in  a  lucid  interval  before  ad- 
mitting it  to  probate. 

Peck  T.  Gary,  27  N.  Y.  9,  was  a  case  where  the  testator  had  for  some 
time  prior  to  executing  his  will  been  a  confirmed  drunkard,  and  had  taken 
liquor  on  the  day  he  signed  it.  The  court,  however,  sustained  the  probate 
of  the  will,  Benio,  Ch.  J.,  saying,  "  It  is  not  the  law  that  a  dissipated  man 
cannot  make  a  contract  or  execute  a  will,  nor  that  one  who  is  in  the  habit  of 
excessiye  indulgence  in  strong  drink  must  be  wholly  free  from  its  influence 
when  performing  such  acts.  If  fixed  mental  disease  has  supervened  upon 
intemperate  habits,  the  man  is  incompetent  and  irresponsible  for  his  acts. 
If  he  IS  so  excited  by  present  intoxication  as  not  to  be  master  of  himself,  his 
legal  acts  are  void  though  he  may  be  responsible  for  his  crimes." 

The  following  authorities  support  this  rule  and  illustrate  its  working: 
Whitenack  v.  Stryker,  1  Green  Ch.  8;  Turner  v.  Cheeseman,  15  N.  J.  Eq. 
243;  Julke  Y.  Adam,  1  Redf .  464;  Down  v.  McGourkey,  78  N.  Y.  614;  s.  o. 
9  Weekly  Dig.  5;  Harper's  Will,  4  Bibb,  244;  Nussear  v.  Arnold,  18  8.  &  R 
823;  Thompson  v.  Kyner,  65  Pa.  St.  868;  Pierce  v.  Pieree,  88  Mich.  412. 

In  the  case  last  cited  it  was  also  held  that  the  effect  of  intoxication  upon 
the  capacity  of  the  testator  is  not  a  scientific  question  to  be  determined  by 
experts,  but  is  one  within  common  observation,  depending  on  the  facts  of 
each  case,  and,  further,  that  inasmuch  as  it  is  a  temporary  condition,  the 
testimony  must  be  confined  to  the  time  mvolved  in  the  transaction. 

In  Waters  v.  Cullen,  2  Bradf.  354,  the  will  was  rejected.  The  evidence 
showed  that  the  deceased  had  been  subject  to  attacks  of  delirium  tremens, 
and  that  at  the  time  of  executing  the  will  she  was  under  delusions  arising 
from  the  disease,  which  were  likely  to  affect  her  testamentary  capacity. 

A  person  adjudged  an  habitual  drunkard  may  make  a  valid  will  while 
subject  to  a  commission.  Proof  of  the  existence  of  the  commission  is  only 
prima  fade  evidence  of  incapacity  which  may  be  rebutted.  Lewis  v.  Jones, 
60  Barb.  645. 
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Henrhota  B.  Power,  Executrix, 
Hugh  Cassidy,  Executor,  et  al. 

[79  New  York,  602.] 

TJnCERTAINTT  of  BSNEFICIARnn  UNDER  TRUST. — ^EqUTTABLE  005- 

VERSION. 

Testator  devised  all  his  estate  to  Ms  execatois  in  trust  with  power  of  sale,  and 
out  of  the  proceeds  or  income  to  pay  his  widow  an  annuity  during  life  "  in 
lien  of  all  dower; "  the  residue  of  the  estate  was  devised,  one-third  to  his  wife, 
one-third  to  his  nephew,  and  the  balance  to  his  executors,  "  to  be  divided  by 
them  among  such  Roman  Catholic  charities,  institutions,  schools  or  churches, 
in  the  city  of  New  York/'  as  a  majority  of  the  executors  should  decide,  and 
in  such  proportions  as  they  should  think  proper.  J/eU,  that  as  there  were  or- 
ganizations of  the  class  specified,  ascertainable  and  capable  of  taking,  the  de- 
vise to  them  was  not  void  for  uncertainty;  the  power  given  the  executois  to 
designate  the  beneficiaries  and  their  shares  was  valid ;  the  executors  were  lim- 
ited to  such  corporations  as  were  capable  of  taking;  that  there  was  an  equi- 
table conversion  of  testator's  real  estate. 

It  seems  that  had  there  been  a  failure  to  make  a  selection,  the  court  would  have 
power  to  decree  the  execution  of  the  trust. 

Also,  Aeldf  that  the  widow  of  the  testator  was  entitled  to  one-third  of  the  whole 
residuary  estate,  including  one-third  of  the  sum  set  apart  and  invested  to  pro- 
duce the  annuity;  that  the  provision,  giving  to  her  a  third,  was  not  inconsist- 
ent with  the  provision  providing  for  an  annuity,  but  was  a  gift  in  addition  to  it 

Where  a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is  apparent 
from  the  general  provisions  of  the  will  that  he  intended  a  sale,  the  doctrine  of 
equitable  conversion  applies,  although  the  power  of  sale  is  not  in  terms  im- 
perative. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  affirming  a  judg- 
ment entered  upon  a  decision  of  the  court,  on  trial  at  Special 
Term. 

This  action  was  brought  to  obtain  a  judicial  construction 
of  the  will  of  John  H.  Power,  late  of  the  city  of  New  York, 
deceased,  and  to  determine  the  yaliditj  of  certain  clauses  of  the 
wiU. 
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The  clauses  of  the  will  in  question  are  as  follows : 

"  After  my  lawful  debts  are  paid,  I  give  and  bequeath  all 
my  property,  both  real  and  personal,  unto  my  executrix  and 
executors  hereinafter  named,  that  is  to  say :  to  my  beloved  wife, 
Henrietta  B.  Power,  and  to  my  friends,  Lewis  J.  White  and 
Cassidy,  of  the  city  of  New  York,  all  of  whom  I  have  named 
as  executrix  and  executors  of  this  my  last  will  and  testament, 
to  have  and  to  hold  the  same  and  eveiy  part  thereof  unto  the 
said  parties,  their  heirs  and  assigns  forever,  upon  the  trusts, 
nevertheless,  that  they  are  to  collect  the  money  due  on  the 
bonds  and  mortgages  due  to  me,  and  also  the  rents  of  my  prop- 
erty, and  sell  and  dispose  of  my  stocks ;  and  out  of  the  pro- 
ceeds of  the  sale  of  my  property,  or  of  the  income  thereof,  I 
direct  my  executrix  and  executors  to  pay  to  my  beloved  wife, 
Henrietta,  the  sum  of  eight  thousand  dollars  per  year,  in  half- 
yearly  installments  of  four  thousand  dollars,  the  first  install- 
ment to  be  due  and  payable  in  one  month  after  my  decease ; 
the  said  sum  of  eight  thousand  dollars  per  year  to  be  paid  to 
my  said  wife  during  the  term  of  her  natural  life,  and  to  be  in 
lieu  of  aU  dower  or  thirds  in  my  estate,  either  real  or  personal. 

"  I  hereby  appoint  my  wife,  Henrietta,  Lewis  J.  White  and 
Hugh  Cassidy,  of  the  city  of  New  York,  executrix  and  execu- 
tors of  this  my  last  wiU  and  testament,  with  full  power  to  them, 
or  to  the  survivors  of  them,  to  sell  aU  my  real  and  personal 
estate  at  such  times  as  they  may  deem  proper,  with  the  excep- 
tion of  the  house  and  lease  of  lot  on  Fifth  avenue,  between 
Fiftieth  and  Fifty-first  streets,  which  I  wish  sold  as  soon  as  pos- 
sible, and  with  power  to  them  to  go  on  and  finish  the  same,  and 
take  the  expense  of  finishing  out  of  my  estate.  All  the  rest,- 
residae  and  remainder  of  my  estate,  both  real  and  personal,  I 
give  and  devise  one-third  thereof  to  my  beloved  wife,  Henrietta 
B.  Power ;  one-third  thereof  to  my  nephew,  Peter  Rice,  of  the 
city  of  New  York ;  and  the  balance  I  give  to  my  executors,  to 
be  divided  by  them  among  such  Soman  Catholic  charities,  in- 
stitutions, schools  or  churches  in  the  city  of  New  York,  as  a 
majority  of  my  executrix  and  executors  shall  decide,  and  in 
such  proportion  as  they  may  think  proper," 

The  evidence  showed  that  there  were,  at  the  death  of  the 
Vol,  L— 24 
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testator,  regalarlj  oi^anized  and  incorporated  Boman  Catliolic 
charitieB,  institntions,  schools  and  churches,  located  in  the  city 
of  New  York,  competent  to  take  the  testator^s  gift ;  and  that, 
after  the  death  of  the  testator,  Lewis  J.  White  and  Hugh  Cas- 
sidy,  the  execntors  of  the  testator,  named  in  the  will,  plaintif 
having  refused  to  join  with  them,  decided,  and  in  writing, 
designated  ten  Eoman  Catholic  institutions  of  charity,  asylums 
and  hospitals,  to  take  the  one-third  part  of  the  testator's  estate, 
above  designated,  and  the  proportions  of  each ;  all  of  which  in- 
stitutions were  organized  as  corporations  and  capable  of  taking. 

By  various  orders  of  the  court  the  ten  corporations  so  desig- 
nated were,  upon  their  motion,  brought  in  and  made  parties 
defendant. 

The  trial  court  found,  as  conclusions  of  law :  That,  by  the 
terms  of  the  will,  there  was  an  equitable  conversion  of  all  the 
testator's  real  estate  into  personalty,  and  that  the  same,  with  the 
personal  property,  should  be  sold  and  converted  into  money ; 
that  the  provisions  of  the  will  giving  one-third  of  the  residuary 
estate  to  the  executors,  to  be  divided  by  them  as  specified  was 
valid,  and  that  the  corporations  designated  were  entitled  to 
take ;  that  the  plaintiff  was  entitled  to  the  annuity  specified, 
which  was  a  first  lien  and  charge  upon  the  principal  of  the 
whole  of  the  testator's  estate ;  that  a  sum  sufiCicient  to  produce 
such  annuity  during  the  lifetime  of  the  plaintiff  must  be  set 
apart  and  invested  by  the  trustees  in  said  will  named,  as  pro- 
vided in  and  by  said  will,  and  by  law  and  the  rules  and  prac- 
tice of  this  court ;  that  the  said  plaintiff  is  entitled  to  one- 
third  part  of  said  sum  so  to  be  invested  to  produce  such  annu- 
ity, and  the  said  defendant  Kice  one  other  third  thereof,  and 
the  corporations  the  other  one-third  in  the  proportions  pro- 
vided. 

J.  W.  Gerard^  for  appellant. 

B,  F.  Dunning  J  for  appellant  Peter  Eice. 

John  E,  DeveUn^  for  respondents. 

Miller,  J.     The  testator  by  the  first  clause  in  his  will  gave 
and  bequeathed  all  his  property,  both  real  and  personal,  to 
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his  executrix  and  executorB,  "to  have  and  to  hold  the  same 
*    *     *    upon  the  trusts,  nevertheless,  that  they  are  to  collect 
the  money  due  on  the  bonds  and  mortgages  due  to  me,  and 
also  the  rents  of  my  property,  and  sell  and  dispose  of  my 
stocks ;  and  out  of  the  proceeds  of  the  sale  of  my  property  or 
the  income  thereof,"  he  directed  that  the  sum  of  $8,000  a  year 
be  paid  to  his  wife  in  half  yearly  installments  "  during  her 
natural  Uf  e,  and  to  be  in  lieu  of  all  dower  or  thirds  "  in  his 
estate.     After  making  other  bequests  and  conferring  power 
upon   his  executrix  and   executors  to  sell  his  real  and  per- 
sonal estate,  he  devised  one-third  of  the  rest,  residue  and  re- 
mainder of  his  estate  to  his  wife,  one-third  to  his  nephew, 
Peter  Bice,  and  provided  as  follows :  "  And  the  balance  I  give 
to  my  executors,  to  be  divided  by  them  among  such  Boman 
Catholic  charities,  institutions,  schools  or  churches  in  the  city 
of  New  York,  as  a  majority  of  ray  executrix  and  executors 
shall  decide,  and  in  such  proportion  as  they  may  think  proper." 
The  first  question  which  arises  relates  to  the  validity  of  the 
clause  last  above  cited.    It  is  insisted  by  the  counsel  of  the 
plaintiff,  who  is  an  executrix  named  in  the  will  and  the  widow 
of  the  testator,  that  no  definite  beneficiary  capable  of  taking  is 
designated,  and  that  there  is  no  absolute  certainty  as  to  the  na- 
ture and  terms  of  the  bequest ;  and  the  well  settled  doctrine 
is  invoked,  that  where  the  conditions  of  the  trust  created  are 
80  vague  and  indefinite  that  a  court  of  equity  cannot  clearly 
ascertain  either  the  objects  or  the  persons  who  are  to  take,  the 
trust  will  be  held  to  fail,  and  the  property  will  fall  into  the 
general  fund  of   the  author  of   the  trust.     (Story  Eq.   Jur. 
§§  964,  979.) 

If  we  give  f nil  force  and  effect  to  the  rule  stated,  and  hold 
that  the  language  employed  must  be  such  as  to  show  that  the 
object  is  certain  and  well  defined ;  that  the  beneficiaries  are 
either  named  or  capable  of  being  ascertained  within  the  rules 
of  law  which  are  applicable  to  such  cases ;  and  that  the  trusts 
are  of  such  a  nature  that  a  court  of  equity  can  direct  their 
execution,  we  are  of  the  opinion  that  the  gift  in  question  was 
valid  and  should  be  upheld. 

The  clause  cited  designates  a  certain  class  of  institutions  as 
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objects  of  the  testator's  bounty,  to  which  from  religious  associ- 
ation he  was  evidently  attached,  and  in  whose  prosperity  we 
may  assume  he  felt  an  interest.  The  terms  of  the  will  em- 
braced charities,  schools,  churches  and  institutions,  to  which  the 
testator  could  lawfully  have  made  a  direct  and  valid  devise  or 
bequest,  and  had  he  selected  any  of  them  by  name  to  take  a 
specific  portion  of  his  estate,  no  question  would  arise  as  to  their 
right  to  accept  the  disposition  thus  9iade.  That  he  conferred 
power  and  devolved  upon  a  majority  of  his  representatives  the 
duty  of  designating  the  organizations  which  should  be  entitled 
to  participate  in  a  portion  of  his  estate,  and  the  proportion 
which  each  should  have  in  the  same,  does  not,  we  think,  im- 
pair or  ajSect  the  legality  of  the  provision  cited,  so  long  as  the 
organizations  referred  to  had  an  existence  recognized  by  law, 
were  capable  of  taking,  and  could  be  ascertained.  The  evi- 
dence established — and  it  is  beyond  any  question — ^that,  at  the 
time  of  the  execution  of  the  will,  and  at  the  time  of  the  testa- 
tor's death,  there  were  numerous  incorporated  Eoman  Catholic 
benevolent  institutions,  charities,  churches,  and  schools  in  the 
city  of  Is  ew  York,  which,  under  the  provisions  of  their  several 
charters,  were  authorized  to  take,  by  devise  or  bequest,  both 
real  and  personal  estate,  and  that  a  portion  of  these  were  desig- 
nated by  a  majority  of  the  executrix  and  executors  named  in 
the  will.  The  right  to  make  such  designation  is  fully  sus- 
tained by  the  decisions  of  this  court.  In  Ilolnvea  v.  Mead  (52 
N.  Y.  332),  it  was  held  that  a  beneficiary  need  not  necessarily 
be  described  by  name ;  that  it  is  not  material  that  a  legatee 
should  be  definitely  ascertained  and  known  at  the  date  of  the 
will,  or  even  at  the  death  of  the  testator ;  and  it  is  sufficient,  if 
he  is  so  described,  that  he  can  be  ascertained  and  known  when 
the  right  to  receive  the  gift  accrues.  In  Le  Feore  v.  Le  Fevre 
(59  N.  Y.  434),  a  misnomer  or  misdescription  of  a  legatee  or 
devisee,  whether  a  natural  person  or  a  corporation,  was  held 
not  to  invalidate  the  provision,  if,  either  from  the  will  itself  or 
evidence  aliunde^  the  object  of  the  testator's  bounty  can  be 
ascertained;  and  to  identify  a  particular  corporation,  as  the 
one  intended,  where  a  wrong  name  is  used,  the  identity  may 
be  proved  by  parol  evidence.    Numerous  authorities  sustain 
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bequests  and  devises  to  executors  or  trustees  which  confer  upon 
them  authority  to  divide  the  same  among  such  persons  as  they 
may  select  from  certain  classes  which  are  designated,  and 
among  such  children  or  relatives,  who  are  intended  to  be  pro- 
vided for,  whom  they  may  deem  proper.  {Liley  v.  Hey^  1 
Hare,  580 ;  Shotwell  v.  MoU,  2  Sandf .  Ch.  46 ;  Bull  v.  Bull, 
8  Conn.  48 ;  MoLoitghlin  v.  McLoughlin,  30  Barb.  458 ; 
Trustees  v.  Cclgrove^  4  Hun,  362 ;  Norris  v.  TkomsorHs  Ea^rs, 
19  N.  J.  307.) 

In  the  case  last  cited,  which  is  relied  upon  by  the  counsel 
for  each  of  the  parties,  the  power  of  appointment  authorized 
a  devise  by  the  testator's  wife  among  such  "  benevolent,  re- 
ligious or  charitable  institutions  as  she  may  think  proper;" 
and  it  was  held  to  be  invalid  because  it  was  so  vague  and  un- 
certain that  it  could  not  be  enforced.  It  will  be  observed  that 
no  class  of  institutions  were  designated,  and  the  chancellor  de- 
cides that  as  the  power  was  to  give  to  any  of  the  three,  and  as 
"  benevolent "  institutions  were  more  indefinite  and  of  a  wider 
range  than  ^^ charitable  or  rdigious^'*  institutions,  and  would 
include  all  gifts  prompted  by  good  will  or  kind  feeling  towards 
the  recipient,  whether  the  object  of  charity  or  not,  the  devise 
was  void.  The  case  supports  the  position  that  a  designation  of 
a  class  of  benevolent  institutions  would  have  rendered  it  valid, 
and  maintains  the  doctrine  contended  for  by  the  counsel  for 
the  organizations  who  have  been  designated  by  the  executors. 
The  cases  cited  by  the  appellant's  (jounsel  are  not  in  conflict 
with  those  already  referred  to.  In  Stubbs  v.  Sargon  (3  Mylne 
&  Craig,  507 ;  2  Keen,  255),  the  testatrix  during  her  life  had 
dehvered  a  note  of  two  thousand  pounds  to  a  third  person, 
upon  which  was  indorsed  an  instrument  which  declared  that 
the  note  was  given  for  the  sole  use  and  benefit  of  the  holder, 
independent  of  her  husband,  for  the  express  purpose  of  en- 
abling her  to  present  to  either  branch  of  the  family  of  the 
donor  any  principal  or  interest  the  donee  might  consider 
most  prudent,  with  power  to  dispose  of  the  same  by  will  or 
deed  "  to  either  branch  of  the  family  she  may  consider  most 
deserving  thereof ; "  and  it  was  held  that  it  was  a  gift  upon 
trust,  and  that  the  trust  failing,  the  sum  secured  by  the  note 
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oonstitiiled  part  of  the  testatrix's  estate.  While  it  maj  well  be 
that  the  tmst  was  too  indefinite  to  be  executed  and  hence  waB 
Toid,  the  case  is  not  analogous  to  a  testamentary  disposition  for 
the  benefit  of  organizations  which  have  a  legal  existence  and 
which  can  be  easily  ascertained.  But  even  if  the  case  last 
cited  was  f aTorable  to  the  position  claimed,  it  would,  we  think, 
be  against  the  general  current  of  authority  which  upholds 
trusts  of  this  character.  In  Morice  v.  TJie  Bishop  of  Dur- 
ham (10  Yes.  522),  the  devise  was  for  such  objects  of  benevo- 
lence and  liberality  as  the  trustee  in  his  discretion  shall  ap- 
prove; and  it  was  held  that  it  could  not  be  supported  as  a 
charitable  legacy.  The  decision  was  put  upon  the  ground  that 
the  word  "  liberality  "  meant  something  difEerent  from  charity, 
and  hence  the  bequest  was  not  within  the  statute  of  charitable 
uses.  In  Ommanny  v.  Butcher  (1'  Turn.  &  Buss.  260),  the 
devise  was  very  indefinite,  and  the  principal  question  consid- 
ered related  to  the  residuary  clause  in  the  will.  The  case  last 
cited  was  recently  considered  in  Kerr  v.  Dougherty,  and  has,  I 
think,  no  direct  bearing  upon  the  question  now  presented. 
The  other  cases  cited  do  not  require  especial  consideration. 

The  bequests  made  could  only  be  carried  into  effect  by  the 
selection  of  organized  bodies,  and  hence  no  danger  is  to  be  ap- 
prehended from  an  improper  selection.  Nor  is  there,  in  my 
opinion,  any  difficulty  in  determining  to  what  class  the  words 
"  Roman  Catholic  "  apply.  It  is  a  weU  known  designation  of 
a  denomination  of  Christians,  who  have  adopted  this  name, 
and  have  distinct  tenets,  and  has  been  frequently  recognized  in 
various  legislative  enactments  in  reference  to  this  organization. 
It  has  its  churches,  institutions  of  learning,  charitable  and  other 
bodies,  which  might  be  easily  selected  as  objects  of  considera- 
tion, as  provided  by  the  will.  The  executors  were  to  decide 
which  of  all  the  institutions  known  as  Roman  Catholic  were 
entitled  to  the  benefits  to  be  conferred,  and  no  embarrassment 
appears  to  have  been  experienced  in  making  a  selection ;  nor 
is  it  apparent  why  such  a  disposition  of  a  portion  of  an  estate 
could  not  be  carried  into  effect.  The  rule  is  well  settled  that 
when  a  gift  is  capable  of  being  executed  by  a  judicial  decree, 
there  is  no  reason  why  a  court  should  not  execute  it.    (  Wil- 
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liama  v.  WiUiamSj  4  Seld.  6Y8 ;  Owena  v.  Mis.  Soc.  14  N.  Y. 
408.)  Had  there  been  a  failure  to  make  the  selection  as  pro- 
vided, for  any  reason,  within  the  authorities  cited,  the  court 
would  have  power  to  decree  the  execution  of  the  trust.  The 
first  clause  in  the  will  gives  all  the  property  of  the  testator  to 
his  executrix  and  executors  in  trust  for  certain  purposes  speci- 
fied. So  much  of  the  estate  only  as  was  necessary  to  carry 
these  purposes  into  effect  passed  under  this  provision,  and  the 
remainder  was  to  be  divided  as  directed.  The  intention  of  the 
testator  was  plainly  manifest  as  to  such  remainder,  and  he  had 
a  perfect  right  to  make  such  a  disposition  of  his  estate,  after  it 
was  converted  into  personalty.  The  law  does  not  limit  or  con- 
fine trusts  as  to  personal  property,  except  in  reference  to  the 
suspension  of  ownership,  and  they  may  be  created  for  any  pur- 
pose not  forbidden  by  law.  {Bucklin  v.  Buchlin^  1  Keyes, 
141 ;  GoU  V.  Cook^  7  Pai.  534.)  As  for  the  reasons  stated  the 
provision  in  the  last  clause  can  be  carried  into  effect,  we  do  not 
deem  it  necessary  to  consider  whether  it  may  be  regarded  as  a 
power  in  trust  imder  the  provisions  of  the  Revised  Statutes. 
(1  E.  S.  732,  §  74 ;  734,  §§  95-100.) 

The  court  were  clearly  right  in  deciding  that  by  the  terms 
of  the  will  there  was  an  equitable  conversion  of  all  the  testa- 
tor's real  estate  into  personalty.  The  whole  scope  and  tenor  of 
the  will  evinces  that  the  testator  intended  such  a  conversion, 
and  that  the  estate  should  be  divided  as  personal  estate.  The 
doctrine  of  equitable  conversion  is  quite  familiar,  and  the  rule 
on  the  subject  is  well  settled.  It  is  obvious  upon  the  face  of 
the  wiU  that  the  testator  designed  that  such  conversion  should 
be  made.  The  executrix  and  executors  are  vested  with  full 
power  and  authority  to  sell  as  they  may  deem  proper,  and  after 
making  ample  provisions  for  the  wife  of  the  testator  and  di- 
recting the  payment  of  certain  legacies  which  are  specified,  the 
residue  is  to  be  divided :  one-third  to  the  widow,  one-third  to  a 
nephew,  and  the  "  balance  "  among  a  class  of  institutions  to  be 
designated,  and  in  proportions  to  be  fixed  as  directed.  The 
language  could  not  have  been  more  emphatic  and  direct  to 
cany  out  the  design  of  a  division  of  the  remainder  as  personal 
estate.    The  estate  could  only  be  effectually  divided,  and  the  pur-* 
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poses  of  the  will  efficiently  carried  out,  by  converting  the  real 
into  personal  estate ;  for  otherwise  a  division  would  involve  a 
pablic  sale  or  a  partition  of  the  real  estate,  and  lead  to  embar- 
rassment and  expense,  and,  perhaps,  to  a  serions  reduction  of 
the  amount  which  might  be  realized  upon  a  forced  sale  of  the 
real  property,  the  avails  of  which  were  to  be  distributed.  Any 
other  construction  would  necessarily  interfere  with  the  accom- 
plishment of  the  benevolent  designs  and  charitable  purposes 
which  the  testator  had  in  his  mind  when  he  made  his  will,  and 
be  adverse  to  the  general  rule  of  interpretation  which  is  ap- 
plicable in  cases  of  this  description. 

A  point  is  made  that  the  use  of  the  word  "  devise  "  is  inapt 
and  inappropriate  if  confined  to  the  personalty.  It  is  em- 
ployed in  connection  with  the  word  "  give  "  in  the  first  part  of 
the  last  clause  in  the  will,  and  was  pertinent  and  perhaps  essen- 
tial, in  order  to  cover  fully  both  the  real  and  personal  estate. 
It  is,  however,  qualified  and  controlled  by  the  subsequent 
words  "  I  give  the  balance,"  which  could  only  mean  what  re- 
mained of  the  personal  after  the  conversion  of  the  real  estate 
into  personalty.  This  last  expression  does  not  devise  the  real 
estate,  but  it  bequeaths  only  the  "  balance  "  of  moneys  realized 
after  the  real  estate  had  been  sold  and  became  personal  prop- 
erty, and  which  remained  undisposed  of.  That  the  direction  to 
sell  was  not  imperative  is  by  no.  means  conclusive ;  for  where 
a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is 
apparent  from  the  general  provisions  of  the  will  that  he  in- 
tended such  real  estate  to  be  sold,  the  doctrine  of  equitable 
conversion  applies,  although  the  power  of  sale  is  not  in  its 
terms  imperative.     {Dodge  v.  Pond^  23  N.  Y.  69.) 

Nor  is  there  any  valid  ground,  for  the  claim  made  by  the 
counsel  for  the  appellant  Rice,  that  the  judge  erred  in  holding 
that  the  plaintiff  was  entitled  to  one-third  of  the  whole  residu- 
ary estate  and  one-third  of  the  sum  to  be  invested  to  produce 
the  annuity  provided  for  by  the  will.  The  clause  in  the  will 
which  provides  for  such  annuity  states  that  it  is  to  be  in  lieu  of 
all  dower  or  thirds  in  the  estate  of  the  testator ;  but  it  does  not 
state  that  it  is  in  the  place  of  all  bequests.  It  was  intended  to 
provide  against  any  claim  of  the  widow  for  dower  or  thirds  in 
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his  estate  after  his  death,  and  not  against  any  provision  which 
might  be  made  in  the  will  in  her  favor.  The  subsequent  pro- 
vision in  the  residuary  clause  is  not,  therefore,  inconsistent 
with  the  provision  referred  to.  It  was  a  gift  in  addition  to 
that  which  had  been  previously  bestowed  upon  the  testator's 
wife,  and  the  intention  of  the  testator  is  clearly  shown  by  the 
will  to  be  that  both  his  wife  and  nephew  should  share  equally 
in  the  residuum  ;  and  where  this  is  manifest,  it  is  a  controlling 
element  in  the  interpretation  of  wills.  A  different  construc- 
tion would  give  the  nephew  more  than  was  intended,  and 
should  not  be  upheld  for  this  reason. 

It  is  also  quite  obvious  that  the  widow,  as  residuary  legatee, 
is  entitled  to  one-third  of  the  principal  set  apart  for  her  bene- 
fit, out  of  which  the  annuity  is  to  be  realized.  The  residuary 
legatees  by  the  will  are  entitled  to  all  the  remainder,  of  every 
name  and  description,  which  is  not  disposed  of.  This  consti- 
tutes a  part  of  such  remainder  and  vests  at  the  time  of  the  tes- 
tator's death,  and  is  payable  to  the  representatives  of  the  widow 
after  her  decease. 

We  discover  no  objection  to  the  orders  made  directing  that 
the  respondents  be  brought  in  as  parties  defendant.  They 
were  interested  in  the  controversy,  had  a  right  to  be  heard,  and 
hence  were  properly  made  parties  under  section  122  of  the 
Code. 

ISo  question  as  to  the  investment  to  be  made  to  produce 
the  annuity  for  the  benefit  of  the  widow  arises  upon  this  ap- 
peal. That  is  a  matter  for  the  Supreme  Court,  in  case  any 
question  shall  arise  as  to  the  exercise  of  the  power  to  invest  by 
the  trustees. 

No  other  question  presented  requires  examination,  and  we 
think  the  judgment  was  right  and  should  be  affirmed,  with 
costs  of  all  the  parties  in  this  court  and  of  the  court  below  to 
be  paid  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


On  the  sabject  of  equitable  conversion,  see  Peterson's  Appeal,  ante,  p.  187. 
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Young  vs.  Ridenbaugh. 

[67  Missouri,  G74.] 

Tebtamentabt  CAPAcnr. 

It  is  proper  to  show  the  amount  of  taxes  levied  on  testator's  estate,  so  that  the 
jury  may  know  the  situation  of  the  property,  to  judge  of  the  justice  of  the  pro- 
visions of  the  will  as  affecting  capacity  to  execute  it 

A  testator  must  understand  the  business  in  hand,  and  know  what  disposition  he 
wishes  to  make  of  his  property,  and  must  be  able  to  determine  whether  the 
will  makes  the  desired  disposition  of  his  estate;  but  he  is  not  required  to  know 
how  all  legal  questions  arising  under  it  would  be  determined. 

A  testator  may  be  capable  of  understanding  that  he  was  engaged  in  a  disposition 
of  his  property,  but  if  he  does  not  comprehend  the  nature  and  extent  of  his 
property,  and  the  persons  he  intends  to  benefit,  he  is  not  of  a  disposing 
mind. 

Appeal  from  Buchanan  Circuit  Court. 

A.  W,  Slaybackj  SUas  Woodson  and  Benjamin  Loan^  for 
the  appellant. 

HaU^  VorieSj  Vineyard  and  Hamet/y  for  the  infant  re- 
spondents. 

Henry,  J.  This  was  a  suit  under  the  statute  brought  by 
plaintiff,  a  son  of  George  Young,  deceased,  against  John  Wil- 
liams and  John  Colhoun,  and  the  daughter  and  grandchildren 
of  said  deceased,  to  have  his  will,  which  had  been  previously 
probated,  set  aside.  The  grounds  upon  which  the  probate  of 
the  will  is  contested  are,  that  it  was  procured  by  undue  influ- 
ence, and  that  George  Young  had  not  sufficient  mental  capacity 
to  make  a  will.  The  will  was  made  October  30th,  1874.  George 
Young  was  then  seventy-five  years  of  age,  he  had  for  several 
years  been  in  failing  health,  and  the  death  of  his  son-in-law, 
Mr.  Ridenbaugh,  to  whom  he  seems  to  have  been  greatly  at- 
tached, so  deeply  affected  him  that  he  never  recovered  from  the 
shock,  but  in  a  few  days  took  his  bed,  and,  in  about  a  week 
after  the  death  of  Mr.  Ridenbaugh,  had  an  attack  of  pneu- 
monia, which,  in  seven  or  eight  days,  terminated  fatally.    His 
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death  occmred  on  Sunday,  and,  on  the  previous  Monday,  he 
sent  for  Allen  H.  Vories,  Esq.,  Jno.  Colhoun  and  Jno.  Williamfl, 
to  have  his  will  prepared.  Mr.  Vories  and  the  other  gentlemen 
remained  a  few  minutes,  during  which,  Mr.  Yories  testified, 
"  Mr.  Young  informed  them  what  disposition  he  wished '  to 
make  of  his  property,  and  they  left  with  an  understanding  that 
they  would  return  at  12  o'clock  with  the  will.  They  returned 
at  12  o'clock,  and  after  the  wiU  was  read  to  him,  Mr.  Young 
signed  it,  and  the  others,  with  Geo.  T.  Hoagland,  attested  it  as 
witnesses.  The  following  Friday  the  same  parties  were  again 
sent  for  by  Mr.  Young,  who  desired  to  make  a  change  in  the 
win ;  and  Mr.  Yories  took  the  one  already  executed,  wrote  an- 
other, making  the  changes  suggested,  which  was,  the  same  day, 
signed  by  Mr.  Young,  and  attested  by  the  same  parties  as  wit^ 
nesses. 

The  Sunday  following  Mr.  Young  died.  Mr.  Yories  and 
the  other  attesting  witnesses  testified  that  Mr.  Young  was  in  his 
right  mind  when  the  wiU  was  signed  by  him,  and  that  he  seemed 
to  understand  perfectly  the  business  he  was  transacting.  On 
the  other  hand,  the  attending  physician,  Dr.  Bertram,  testified 
that  he  was  called  to  see  Mr.  Yoimg  on  Tuesday  (the  day  after 
the  wiU  was  executed),  found  him  with  pneumonia,  his  lungs 
very  much  inflamed ;  after  that  saw  him  every  day  till  his 
death.  At  his  age  the  pneumonia  he  had  is  fatal.  On  Tuesday 
the  inflammation  was  so  great,  witness  knew  he  must  have  been 
sick  on  Monday  before.  Friday  morning  his*  lungs  showed  pa- 
ralysis. Se  was  delirious ;  witness  had  to  wake  him  to  talk  to 
him.  He  was  in  a  stupor  and  spoke  with  great  difficulty.  Men 
at  his  age  with  pneumonia  are  always  delirious.  From  the  first 
time  witness  saw  him,  never  saw  him  in  a  condition  when  he 
could  do  business.  His  mind  was  not  as  strong  on  Friday  after 
the  paralysis  as  on  previous  days.  He  was  sinking  rapidly,  and 
witness  told  Mr.  Colhoun  and  the  other  gentleman  that  he 
would  probably  not  live  an  hour,  though  he  might  possibly  live 
several  days.  Mrs.  Ellen  Kercheval  testified  that,  after  Mr. 
Eidenbaugh's  death,  she  was  at  Mr.  Young's  house  all  the  time, 
except  one  or  two  nights,  until  his  death ;  that  about  two  weeks 
before  his  death  he  was  taken  with  a  chill  and  high  fever,  and 
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never  rallied  from  the  time  witness  saw  him.  After  he  had  the 
chill,  at  no  time  did  she  consider  him  in  his  right  mind.  A 
few  days  before  his  death  he  talked  abont  a  contract  he  had 
made  with  a  man  to  kill  bull-frogs  for  him  at  ten  cents  apiece 
Mrs.  Sparks  sat  np  with  him  the  Thursday  night  before  his 
death.  He  talked  about  bull-frogs ;  talked  wild  all  night ;  did 
not  know  witness.  The  next  morning  he  did  not  know  her. 
Friday  night  he  was  no  better.  Mr.  Juslee  sat  up  with  Mr. 
Young  Friday  and  Saturday  nights ;  says  he  was  flighty.  Mrs. 
Charles  Thompson  saw  him  every  day  in  his  last  illness. '  The 
day  after  Mr.  Ridenbaugh  was  buried,  Mr.  Young  seemed 
alarmed ;  wm  tremulous  and  weak.  He  grew  worse  and  sank 
rapidly  till  he  died.  He  talked  at  random  on  every  subject,  and 
not  sensibly  about  anything.  He  would  mistake  witness  for 
Mrs.  Ridenbaugh.  On  Thursday  and  Friday  he  was  in  a  dying 
condition.  Mrs.  Triplett  saw  Young  on  Thursday  before  he 
died ;  at  times  he  was  rational ;  saw  him  frequently  from  Tues- 
day. His  mind  was  feeble  and  wandering;  talked  about  frogs; 
did  not  know  witness ;  he  never  seemed  himself  after  Mr.  Riden- 
baugh's  death.  Mr.  C.  H.  Thompson's  testimony  was  to  the 
same  effect.  Mrs.  Austell  saw  Mr.  Young  after  Mr.  Riden- 
baugh's  death,  and  thought  he  was  a  crazy  man.  He  asked  wit- 
ness if  Mr.  Ridenbaugh  was  dead  ?  She  said  yes.  He  said, 
"  No ;  he  is  asleep."  He  walked  the  floor  and  wrung  his  hands, 
and  told  her  to  go  and  wake  Mr.  Ridenbaugh. 

Mrs.  Ridenbaugh  testified  that  Mr.  Vories  dictated  the  will, 
saying,  "  Major,  this  had  better  be  so  and  so,  had  it  not  ? "  My 
father  acquiesced.  Mr.  Vories  suggested  that  I,  being  a  widow, 
should  have  more  than  my  brother ;  that  I  should  have  the 
home  place  in  town  and  the  money.  My  father  simply  acqui- 
esced. On  Monday,  while  Mr.  Young  was  giving  Mr.  Vories 
instructions  in  regard  to  his  will,  Mrs.  Ridenbaugh  testified  that 
"  Mr.  Colhoun  rose  from  his  chair  and  said,  '  I  do  not  wish  to 
give  security.'  Mr.  Vories  aroused  my  father,  told  him  what 
Mr.  Colhoun  said,  and  asked  if  he  should  be  required  to  give 
security ;  my  father  shook  his  head."  Mr.  Vories  testified  that 
Mr.  Young  stated  as  a  reason  for  changing  the  will  made  on 
Monday,  that  he  thought  Mrs.  Ridenbaugh  and  her  son  George 
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had  been  provided  for  by  insurance  on  Mr.  Eidenbangh's  life, 
but  that,  as  no  such  provision  had  been  made,  he  wished  to 
change  the  will,  so  as  to  provide  for  them,  justice  not  having 
been  done  to  his  daughter  and  her  son  in  the  will.  To  the 
same  effect  is  the  testimony  of  Mr.  Colhoun,  who  stated,  also, 
that  Mr.  Young  said  he  wished  further  to  provide  for  her,  as 
she  would  have  to  pay  taxes  on  much  unproductive  property. 
Dr.  Ellingood  testified,  that  Mr.  Young  told  him  he  intended 
to  fix  his  property  so  as  to  make  his  children  comfortable  while 
they  lived ;  that  they  didn't  know  the  value  of  money.  He 
seemed  anxious  that  they  should  be  provided  for. 

It  is  necessary  to  give  this  synopsis  of  the  evidence  in  order 
that  the  points  relied  upon  for  a  reversal  of  the  judgment  may 
be  understood.  The  estate  of  George  Young  consisted  of  about 
$60,000  in  notes  and  money,  two  farms,  and  a  ten-acre  tract 
near  St.  Joseph,  in  Buchanan  county,  a  number  of  improved 
and  one  or  two  unimproved  lots  in  St.  Joseph,  and  some  lots  in 
the  city  of  Louisville,  Ky.  To  his  son  George,  the  plaintiff,  he 
gave  for  his  life  the  land  in  Buchanan  county ;  to  his  grandson 
he  gave  the  Louisville  property ;  to  Mrs.  Ridenbaugh,  for  her 
life,  he  gave  the  lots  lying  in  St.  Joseph.  He  also  bequeathed 
to  the  plaintiff  all  the  mules,  horses,  stock,  farming  utensils,  and 
other  things  on  the  home  place,  as  his  absolute  property.  The 
notes  and  money  were  in  the  possession  of  John  Colhoun  and 
John  Williams,  who  were  his  confidential  friends,  and  had  been 
for  some  time  managing  for  him  that  part  of  his  business,  and, 
by  his  will,  they  were  to  remain  in  their  hands  without  security 
from  them,  to  be  by  them  loaned  out  on  interest ;  one  thousand 
dollars  of  the  interest  to  be  appropriated  annually  for  the  main- 
tenance, support  and  schooling  of  his  grandchildren,  the  children 
of  Mrs.  Kidenbaugh,  and  the  balance  to  Mrs.  Ridenbaugh  dur- 
ing her  natural  life,  to  enable  her  to  pay  taxes  on  the  property 
devised  to  her,  and  for  the  support  and  maintenance  of  herself 
and  family.  The  evidence  showed  that  it  was  worth  $1,000  to 
manage  the  trust  fund  committed  to  Colhoun  and  Williams ; 
that  the  taxes  amounted  to  $4  85  per  one  hundred  dollars. 
Plaintiff  offered  to  prove  that,  on  the  city  property  devised  to 
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Mrs.  Kidenbaugh,  she  bad  paid  $800  taxes  for  the  year  1874,  but 
the  court  excluded  the  evidence  from  the  jury. 

The  court  submitted  to  the  jury  an  issue  directing  them  to 
^say  in  their  verdict  whether  the  writing  produced  and  alleged 
by  the  infant  defendants  to  be  the  last  will  and  testament  of 
George  Young,  deceased,  is  the  last  will  of  the  said  George 
Young  or  not,"     For  the  plaintiff  the  court  gave  the  following 
instructions :  1.  ^^  That  unless  they  believe,  from  the  evidence, 
that  at  the  time  the  testator,  George  Young,  signed  the  paper 
alleged  to  be  his  last  will  and  testament,  he  was  of  sound  mind 
and  disposing  memory,  and  able  to  understand  the  business  in 
which  he  was  enga^  and  comprehend  and  understand  the 
provisions  of  said  paper  as  read  to  him  just  before  signing  the 
same,  and  publishing  it  as  his  last  will,  and  to  comprehend  the 
provisions  made  for  the  devisees  therein  respectively,  they  will 
find  that  said  paper  is  not  the  last  will  and  testament  of  G^oi^ 
Young,  deceased."    2.  "  If  they  believe,  from  the  evidence,  that 
the  paper  purporting  to  be  the  last  will  of  George  Young  do(» 
not  dispose  of  the  property  mentioned  therein  to  the  persons 
and  as  said  Young  intended  and  designed,  at  the  time  he  signed 
said  paper,  then  they  will  find  that  it  is  not  the  last  will  of 
George  Young."    And  the  court,  for  the  plaintiff,  refused  the 
following  instruction :  3.  "  If  they  believe,  from  the  evidence, 
that  the  provisions  of  said  paper,  purporting  to  be  the  last  will 
of  George  Young,  or  any  of  them,  were  dictated  and  incorpo- 
rated into  said  will  by  any  other  person  than  the  testator,  and 
that,  at  the  time  of  signing  said  paper,  he  did  not  fully  compre- 
hend and  understand  said  provisions,  and  the  effects  thereof 
upon  the  interest  and  estate  devised  to  each  and  all  of  the  dev- 
isees in  said  paper,  purporting  to  be  his  last  will,  then  the  jury 
will  find  said  paper  not  to  be  his  last  will." 

For  defendants  the  court  gave  the  following  instructions : 
1.  That  if  they  believe,  from  the  evidence,  that  the  deceased, 
George  Young,  freely  signed  and  executed  the  paper  writing 
read  in  evidence  as  and  for  his  last  will  and  testament^  and  that 
A.  H.  Vories,  John  Colhoun,  John  Williams  and  George  T. 
Hoagland,  or  any  two  of  them,  attested  the  same  by  subscribing 
their  names  as  witnesses  thereto  in  the  presence  of  said  George 
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Yonng,  and  if  they  further  believe,  from  the  evidence,  that  at 
the  time  of  said  signing,  execution  and  attestation,  said  George 
Young  had  sufficient  capacity,  as  defined  by  the  other  instruc- 
tions of  the  court,  to  make  a  will,  they  will  find  said  paper 
writing  to  be  his  last  will,  and  answer  the  issue  submitted  to 
them  in  the  affirmative.     3.  K  the  jury  believe,  from  the  evi- 
dence, that  the  deceased,  George  Yoimg,  signed  and  executed 
the  paper  writmg  read  in  evidence  as  and  for  his  last  will,  and 
that,  at  the  time  he  so  signed  and  executed  the  same,  his  mind 
and  memory  were  sufficiently  sound  to  enable  him  to  know  and 
understand  the  business  in  which  he  was  engaged,  and  that  he 
had  a  clear  conception  of  the  general  nature  and  extent  of  his 
property,  and  the  disposition  he  was  making  of  it,  then  he  had 
a  sound  mind  and  disposing  memory  within  the  meaning  of  the 
law.     4.  Although  the  jury  may  believe,  from  the  evidence, 
that  at  the  different  times  prior  and  subsequent  to  the  paper 
writing  read  in  evidence,  the  mind  of  the  deceased,  George 
Young,  was  so  clouded  or  disordered  from  physical  suffering,  or 
infirmity,  or  from  the  use  of  stimulants  or  drugs,  or  from  any 
other  cause,  that  he  was  incapable  of  transacting  intelligently 
any  business,  yet,  if  they  further  believe,  from  the  evidence, 
that  he  did  freely  and  from  conviction  sign  and  execute  said 
paper  writing  as  and  for  his  last  will,  and  that  the  same  was  at- 
tested by  A.  H.  Vories,  John  Colhoun,  John  Williams  and 
George  T.  Hoagland  subscribing  their  names  thereto,  in  the 
presence  of  said  George  Young,  as  witnesses,  and  that  he, 
George  Young,  at  the  time  of  the  signing,  execution  and  attesta- 
tion of  said  paper  writing,  had  sufficient  capacity,  as  defined  by 
the  other  instructions  of  the  court,  to  make  a  will,  they  will  find 
said  paper  writing  to  be  his  last  will,  and  answer  the  issue  sub- 
mitted to  them  in  the  affirmative.     6.  Mere  weakness  of  mind 
is  not  of  itself  sufficient  to  set  aside  a  will,  but  the  unsoundness 
of  mind  sufficient  to  invalidate  a  will  should  be  of  such  a  degree 
as  to  render  the  testator,  for  the  time  being,  incapable  of  under- 
BtandiQg  that  he  was  engaged  in  making  a  disposition  of  his 
property,  and  of  comprehending  the  nature  and  extent  of  his 
property,  and  the  persons  who  were  intended  to  be  provided  for 
byhiswilL    7.  Under  the  laws  of  the  State  of  Missouri,  a 
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with  disease.    At  the  bedside  of  George  Young  were  his  confi- 
dential, trusted  friends,  for  whose  benefit  an  important  proTis- 
ion  was  inserted  in  the  will,  and,  as  one  witness  testified,  at  the 
suggestion  of  one  of  them,  Mr.  Colhoun.    There  was  also  evi- 
dence that  the  will  was  dictated  by  the  lawyer  who  wrote  it 
Considering  the  relation  between  Colhoun  and  Williams  and 
George  Young,  and  his  dying  condition  when  the  will  was 
made,  and  the  mass  of  testimony  tending  to  show  that  for  days 
he  was  in  a  stupor  and  delirious  when  aroused,  with  the  other 
fact  that  while  the  thought  which  was  uppermost  in  his  mind, 
when  he  did  talk  rationally,  was  a  provision  for  life  for  his  two 
children,  while  the  will' really  left  Mrs.  Eidenbaogh  in  but  little 
better  condition  than  if  he  had  absolutely  bequeathed  the  $60,000 
to  Colhoun  and  Williams,  we  are  not  prepared  to  say  that  there 
was*  no  evidence  tending  to  prove  that  the  execution  of  the  will 
was  procured  by  the  exercise  of  undue  influence  on  the  mind  of 
Geoi^  Young. 

The  highest  rate  of  interest  on  money  authorized  by  law  is 
ten  per  cent.  This  would  yield  $6,000  per  annum  on  the  amounts 
in  the  hands  of  the  trustees,  frem  which  were  to  be  deducted 
$1,000  for  the  education  of  the  children,  $2,910  taxes  on  the 
principal,  $1,000  to  be  paid  to  the  trustees  for  managing  the 
fund,  and  if  to  these  amounts  be  added  $800  taxes  paid  on  the 
property  devised  to  Mrs.  Ridenbaugh  for  the  year  1874,  the 
year  her  father  died,  there  would  be  a  balance  of  $250  for  the 
support  of  Mrs.  Eidenbaugh  and  her  family,  and  for  repairs  on 
the  property. 

The  court  excluded  evidence  to  show  that,  in  the  year  1874, 
Mrs.  Ridenbaugh  paid  that  amount  of  taxes  on  the  property  de- 
vised to  her.  In  this  we  think  the  court  erred.  In  pasdng 
upon  the  capacity  of  a  person  to  make  a  will,  the  will  itself  and 
all  its  provisions  may  be  considered  by  the  jury,  and  while  the 
fact  that  it  is  apparently  unjust  to  his  children  is  not  of  itself 
Bufiicient  to  invalidate  it,  yet  it  is  a  circumstance  to  be  oonsid* 
ered  in  connection  with  other  facts  in  determining  the  question 
as  to  the  capacity,  and  it  is  proper  to  put  the  jury  in  possesaion 
of  all  the  facts  in  relation  to  the  condition  of  all  the  property 
'  devised  or  bequeathed,  in  order   that  they  may  determine 
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whether  the  injustice  of  the  disposition  made  by  him  of  his 
property  is  apparent  or  real.  Suppose  there  had  been  a  mort- 
gage for  a  large  amount  upon  the  St.  Joseph  property  devised  to 
Mrs.  Bidenbaugh,  would  it  not  have  been  competent,  imder  the 
circumstances,  for  the  plaintiff  to  show  that  fact  ?  Upon  what 
principle  was  evidence  admitted  to  show  that  the  taxes  in  St. 
Joseph  amounted  to  $4  85  on  the  $100,  and  that  it  was  worth 
$1,000  to  manage  the  funds  intrusted  to  Colhoun  and  WUliams? 
Upon  the  very  same  principle,  and  no  other,  which  sanctions 
the  admission  of  the  evidence  that,  at  the  date  of  the  death  of 
George  Young,  the  property  devised  to  his  daughter  was  incum- 
bered for  taxes  to  the  amount  of  $800.  The  jury  should,  if 
possible,  know  all  about  the  property  of  the  testator,  its  location, 
value,  and  how,  if  at  all,  incumbered. 

The  court  did  not  err  in  refusing  the  third  instruction  asked 
by  plaintiff.    It  was,  in  substance,  that  the  fact  that  a  will  was 
dictated  by  another  person  than  the  testator,  invalidates  it,  if 
the  testator  did  not  fully  comprehend  its  provisions,  and  the 
effects  of  such  provisions  upon  the  interests  and  estates  devised 
to  the  objects  of  his  bounty.    It  unintelligibly  blends  the  two 
issues  of  capacity  to  make  a  will  and  undue  influence.    The  in- 
stmction  would  have  been  as  good  if  all  of  it  in  relation  to  the 
dictation  of  the  will  had  been  omitted.    The  fact  that  a  will 
was  dictated  by  another  person  to  the  testator  does  not  inval- 
idate it.    If  he  be  in  a  condition  to  make  a  will,  and  adopt  sug- 
gestions, it  is  his  wiU,  and  stands  precisely  as  if  he  had  written 
it  himself ;  and  the  latter  part  of  the  instruction  requiring  the 
jury,  in  order  to  declare  it  to  be  his  will,  to  find  that  he  f  uUy 
comprehended  and  understood  the  provisions,  goes  too  far  when 
it  requires  the  jury  to  find  that  he  fully  comprehended  the 
effect  of  the  provisions  upon  the  interests  and  estates  given  to 
each  devisee.    There  are  many  wiUs  in  regard  to  the  construc- 
tion of  which  the  most  learned  lawyers  differ,  but  they  are  not, 
therefore,  invalid ;  and  while  lawyers  and  courts  are  perplexed 
to  construe  them,  it  would  certainly  be  going  too  far  to  say 
that  they  are  invalid,  unless  the  testator  fully  understood  the 
effect  which  the  provisions  of  the  will  would  have  upon  the 
interests  and  estates  given  to  the  devisees.    He  must  under- 
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stand  the  business  in  hand,  and  know  what  disposition  he 
wishes  to  make  of  his  property.  He  must  have  snflScient  un- 
derstanding to  determine  whether  the  will  makes  that  disposi- 
tion of  his  property,  but  is  not  required  to  know  exactly  how 
by  law,  all  questions  which  might  arise  under  it  would  be  de- 
termined. 

But  if  for  nothing  else,  we  should  reverse  this  judgment  for 
the  glaring  error  in  the  sixth  instruction.    It  declares  "  that  the 
unsoundness  of  mind  sufficient  to  invalidate  a  will  must  be  such 
*  as  to  render  the  testator,  for  the  time  being,  incapable  of  under- 
standing that  he  was  engaged  in  making  a  disposition  of  his  prop- 
erty."    One  might  know  that  he  was  making  a  disposition  of  his 
property,  and  be  utterly  incapable  of  comprehending  its  extent 
or  his  relation  to  his  kindred,  or  of  making  a  disposition  of  his 
property  with  understanding  and  reason.     The  instruction  is 
to  the  effect  that,  to  invalidate  the  will,  the  jury  should  find 
that  the  testator  had  the  lowest  degree  of  intellect,  or,  rather, 
none  at  all.     A  child  of  five  years  of  age  knows  when  it  parts 
with  its  toys,  that  it  is  disposing  of  its  property ;  and,  by  the 
test  given  in  the  sixth  instruction,  would  be  capable  of  making 
a  will  disposing  of  an  estate  worth  $100,000,  because  it  might 
know  that  it  was  disposing  of  its  property.     A  sound  and  dis- 
posing memory  is  one  which  not  only  knows  when  it  is  dispos- 
ing of  property,  but  how  to  dispose  of  it  with  understanding 
and  reason ;  but  the  instruction  declares  that,  in  order  to  find 
for  the  plaintiff,  the  jury  must  find  not  only  that  he  was  inca- 
pable of  comprehending  the  nature  and  extent  of  his  property, 
and  the  persons  who  were  intended  to  be  provided  for  by  the 
will,  but  that  he  was  also  incapable  of  understanding  that  he 
was  engaged  in  disposing  of  his  property.     This  is  the  plain 
import  of  the  instruction,  and  it  was  erroneous.    Eedfield  on 
Wills,  1st  vol.  (3  ed.),  124, 128, 129, 130. 

In  McClintocJc  v.  Cnrd^  32  Mo.  422,  an  instruction  identical 
with  the  one  under  consideration  was  given,  in  connection  with 
others,  and  the  court  said  that,  "taken  as  a  whole,xthey  pre- 
sented the  law  of  the  case  fairly  to  the  jury.  The  jury  were, 
in  effect,  called  upon  to  say  whether,  at  the  time  of  the  execu- 
tion of  the  will,  said  Freeland  had  a  sufficient  mind  and  under- 
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standing  to  dispose  of  his  estate  with  judgment  and  discretion." 
The  court  evidently  did  not  regard  that  instruction  as  properly 
declaring  the  law.  There  are  cases  in  which  a  judgment  should 
not  be  reversed,  although  the  trial  court  may  have  given  an 
erroneous  instruction,  if  by  others  it  properly  and  clearly  de- 
clared the  law  of  the  case.  They  are  cases,  however,  in  which 
it  is  apparent,  from  the  simplicity  of  the  issues,  and  the  over- 
whelming weight  of  evidence  to  sustain  the  finding  of  the  jury, 
on  the  correct  theory  of  the  case,  that  the  erroneous  instruction 
could  not  have  prejudiced  the  complaining  party ;  but  where 
no  such  preponderance  of  evidence  appears  in  a  case  in  which 
the  validity  of  a  will  is  contested,  on  the  ground  of  incapacity 
and  undue  influence,  in  which  some  of  the  finest  distinctions 
are  to  be  drawn  that  are  presented  in  jury  trials,  it  cannot  with 
any  certainty  be  said  that  an  erroneous  instruction  has  not  prej- 
udiced the  losing  party  against  whom  it  is  given.  Many  jury- 
men are  apt  to  seize  upon  those  instructions  which  are  most 
easily  understood,  and  adopt  them  as  the  guides  of  their  delib- 
erations, and  this  sixth  instruction  is  the  least  difficult  of  com- 
prehension of  any  given  by  the  court  for  the  defendants  on  the 
subject  of  testamentary  capacity. 

This  court  will  not  reverse  a  judgment  in  a  proceeding 
under  the  statute  to  set  aside  a  will,  because  the  jury  found  the 
issues  against  the  weight  of  evidence.  In  Lyne  v.  Marcus^ 
Guardianj  1  Mo.  410,  it  was  held  that  a  proceeding  under  the 
statute  to  set  aside  a  will  is  a  proceeding  at  law.  So,  in  Trottera 
V.  Wvncheater^  Id.  414,  and  Swam  v.  GUbertj  3  Mo.  347.  But 
for  errors  already  noticed,  the  judgment  is  reversed,  and  the 
cause  remanded. 

All  concur  except  Judge  Hough,  who  was  not  present  at 
the  argument. 

Reversed. 


Bee  Key  v.  HoUoway,  ante,  p.  860,  and  Brown  y.  Riggin,  ante,  p.  288. 
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William  J.  Cowley  et  al.  vs.  Emma  Kkapp  et  ai. 

[42  New  Jersey  Law,  297.] 
CoNTINOSliT  WILL. WiLL  IN  FORM  OF  A  LETTBB. 

By  a  win  made  November  T5th,  i866,  the  testatrix  devised  all  her  estate  to  her 
husband,  in  fee.  In  January,  1876,  she* and  her  husband  being  about  to 
travel  abroad,  she  made  a  will,  beginning  with  the  words,  "  In  case  of  any- 
thing happening  us,  I  would  wish,"  &c.,  and  devising  her  estate  to  her  sister. 
Iff  Id,  that  the  second  will  was  contingent;  that  the  contingency  provided  for 
was  not  the  death  of  her  husband  before  herself,  nor  the  death  of  both  by  the 
same  accident,  but  was  the  death  of  both  while  upon  their  travels. 

In  construing  a  will,  it  will  be  concluded  that  the  testator  contemplated  and 
made  provision  for  a  lapse  only  when  there  is  a  clear  intimation  to  that  efiect 

An  instrument  in  the  form  of  a  letter  held  to  be  a  valid  will.  ' 

In  ejectment.  On  rule  to  show  canfie  why  a  new  trial 
fihonld  not  be  granted. 

M.  C.  Ohetioood  and  Malcomi  Campbelly  for  the  plaintiffs. 
Jod  Parker^  tor  the  defendants. 

The  opinion  of  the  court  was  delivered  by  Dixon,  J.  This 
is  an  action  of  ejectment.  The  land  in  controversy,  lyiiig  &^ 
Deal,  in  Monmouth  county,  belonged  to  Mary  Boyle,  wife  of 
Edward  Boyle,  at  the  time  of  her  death,  April  12th,  1876. 

The  plaintif[B  claim  by  inheritance  from  Edward  Boyle, 
who  died  April  15th,  1876,  and  who,  they  say,  became  entitled, 
as  devisee  of  his  wife,  under  a  will  dated  November  15th, 
1866,  which  provided  as  follows :  "  Third.  All  of  my  prop- 
erty, of  every  nature,  whether  real  or  personal,  left  after  fuU 
payment  of  my  just  debts,  I  give,  devise  and  bequeath  to  my 
husband,  Edward  Boyle,  to  have  and  to  hold  the  same,  to  him, 
his  heirs  and  assigns,  absolutely,  forever." 

The  defendant  Emma  Knapp  claims  as  devisee,  under  an 
alleged  will  of  Mary  Boyle,  dated  January  18th,  1876,  in  the 
form  f oUowing : 

"My  Deab  Fatheb: 

"  In  case  of  anything  happening  us,  I  would  wish  you  to 
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take  chai^  of  our  property.  Sy  law,  I  suppose  it  would  be 
divided  between  all  my  sisters.  I  would  wish  it  otherwise.  I 
wish  all  the  property  to  be  sold  except  any  portion  of  Deal 
Emma  would  wish  to  retain  for  herself ;  then  the  money  to  be 
put  in  government  securities,  or  any  other  sure  investment.  I 
make  Emma  Ejiapp  my  sole  heir.  I  know  she  is  just,  and  will 
give  to  those  who  need,  and  will  be  guided  entirely  by  your 
advice. 

^^  Your  affectionate  daughter, 
"  January  18th,  1876.  Mabt  Botlb, 

'' 120  Eaat  26th  street. 
"  Witnesses  of  signature — 
"  AjsnxiB  Jacob  Walsh, 
'^  Cathsbdob  Cloaks." 

It  will  be  necessary  to  examine  only  the  defendants'  daim, 
for  if  that  be  substantiated,  the  plaintiffs  must  be  without  title. 

As  to  the  instrument  last  recited,  the  plaintifb  contend, 
first,  that  it  is  not  of  a  testamentary  character. 

Its  due  execution,  in  accordance  with  the  requirements  of 
our  statute,  was  sufficiently  proved  by  the  testimony  of  Annie 
Jacob  Walsh  (now  Kelley),  one  of  the  subscribing  witnesses. 
At  that  execution,  it  was  declared  by  Mrs.  Boyle  to  be  her  will. 
Its  opening  expression,  ^^  In  case  of  anything  happening  us," 
clearly  indicates  that  it  was  intended  to  take  effect  only  in  the 
event  of  her  death  {Eoberts  v.  RobertSy  2  Sw.  &  Tr.  337 ;  In 
Ooods  of  Porter^  L.  B.  2  P.  &  D.  22 ;  In  Goods  of  Rohinaony 
L.  R.  2  P.  &  D.  171),  and  the  rest  of  the  instrument  declares 
her  wishes  as  to  the  disposition  of  her  estate  in  the  juncture 
contemplated  by  her.  Her  capacity  is  not  disputed.  These 
are  all  the  essentialB  of  a  valid  wiU ;  and  the  first  position  of 
the  plaintiffs  cannot,  therefore,  be  maintained. 

The  plaintifb  insist,  secondly,  that  this  will  was  designed 
to  take  effect  only  under  circumstances  which  never  occurred. 
At  the  time  of  its  execution,  the  testatrix  and  her  husband 
were  making  preparations  for  a  European  tour,  and  the  plaint- 
ifib  claim  that  she  intended,  by  this  will  to  provide  only  for 
such  contingencies,  during  that  voyage,  as  would  prevent  the 
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operation  of  the  devise  which  she  had  previonslj  made  in  her 
hnsband's  favor,  viz.,  the  death  of  both  by  the  same  accident, 
where  her  husband's  survivorship  could  not  be  shown,  or  his 
death  before  her  own.  In  fact,  both  died  in  Paris,  of  a  fe^er 
contracted  in  Italy,  during  their  trip,  the  husband  outhving 
the  wife  but  three  days.  The  defendants  claim  that  this 
occurrence  was  within  the  contingencies  provided  against  in 
the  will. 

The  plaintifEs^  contention,  that  the  will  must  be  limited  to 
the  dying  of  husband  and  wife  simultaneously,  by  accident, 
seems  to  be  too  narrow.  It  was  a  possible  event,  indeed,  but 
with  the  present  safeguards  of  travel,  quite  unlikely ;  and  the 
reasons  which  would  induce  the  testatrix  to  make  provision  for 
that  chance  would,  with  as  much  force,  dictate  arrangements 
for  more  probable  occurrences.  The  phrase,  "  anything  hap- 
pening us,"  is  not  that  which  she  would  have  adopted,  had  she 
thought  only  of  such  a  death;  other  more  expressive  terms 
would  naturally  have  suggested  themselves.  It  is  true  that  she 
couples  herself  and  her  husband  as  in  the  same  category,  bnt 
the  whole  question  is  a2B  to  its  limits,  and  there  is  no  ground 
for  making  them  so  narrow  as  is  here  claimed. 

The  simultaneous  death  of  both  is  one  of  those  events 
which  would  result  in  a  lapse  under  the  earlier  will  of  the' tes- 
tatrix, and  we  come,  therefore,  to  consider  the  wider  position 
of  the  plaintifis,  that  only  in  the  case  of  a  lapse  was  this  last 
will  meant  to  operate.  Two  arguments  are  presented  in  favor 
of  this  proposition,  viz.,  that  the  later  will  does  not  revoke  the 
former,  and  hence  must,  as  far  as  possible,  be  interpreted  in 
harmony  with  it ;  and,  secondly,  that  as  the  testatrix  seems  to 
speak  of  the  law  dividing  "  our  property,"  i,  «.,  her  own  and 
her  husband's  between  her  sisters,  "  in  case  of  anything  hap- 
pening u%^'*  she  must  have  had  in  mind  her  husband's  dying 
before  herself,  in  which  event  her  husband's  property  would 
have  passed  to  her  by  his  will,  made  in  her  favor  October  17th, 
1866,  and  on  her  death,  intestate,  would  be  divided  among  her 
sisters. 

These  views  have  some  force,  but  they  are  not  convincing. 
Undoubtedly,  the  first  object  of  the  testatrix's  bounty  was  her 
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husband,  and  she  intended  that  he  ehould  have  her  estate,  if 
he  survived  her  long  enough  to  enjoy  it,  but  she  could  have 
had  no  motive  for  leaving  it  to  vest  in  him  at  her  death,  if  the 
Bole  effect  of  so  doing  were  to  have  it  transmitted  to  his  heirs. 
He  had  no  relatives  nearer  than  an  aunt  or  cousin,  and  these 
she  had  probably  never  seen  or  heard  of,  while  her  own  father 
and  sisters  were  living  about  her,  her  sister  Emma  being  a 
member  of  her  household.  While,  therefore,  the  first  will  is 
to  be  observed  so  far  as  it  is  consistent  with  the  fair  import 
of  the  last,  jet  it  shall  be  found  that,  under  adjudged  cases, 
the  terms  of  the  last  somewhat  infringe  upon  the  first,  there  is 
no  reason,  in  the  probabilities  of  the  case,  for  at  all  straining 
those  terms  to  cany  out  a  supposed  intention  of  the  testatrix. 
Then  as  to  the  expression,  "  our  property ; "  that  may  or  may 
not  refer  to  the  estate  of  both  herself  and  her  husband.  It 
may  refer  to  only  her  own  possessions,  and  have  been  a  mode 
of  expression  common  to  her  in  speaking  of  those  posses- 
sions with  her  father,  to  whom  this  testamentary  letter  is  ad- 
dressed. Such  terms  are  often  so  used  among  those  whom 
conmiunity  of  feeling  pervades.  Sut  even  if  it  relates  to  the 
property  of  herself  and  her  husband,  still  it  is  noticeable  that 
she  does  not  use  the  word  in  the  devising  clauses,  but  only  in 
the  sentence  where  she  asks  her  father  to  take  charge  of  it. 
Such  a  request  she  might  make  of  her  father,  as  to  the  prop- 
erty of  both,  in  case  of  their  death  abroad,  without  having  in 
mind  the  idea  that  her  husband's  property  had  become  hers  by 
sorvivorship.  And  when,  in  the  next  sentence,  she  proceeds 
to  speak  of  the  disposition  which  the  law  would  make  of  her 
estate,  her  mind  could  easily  pass  from  the  estate  of  both  to 
that  of  herself  alone,  without  noticing  that  her  pronouns  did 
not  indicate  the  transition.  Such  a  slip,  in  a  familiar  letter 
like  this,  would  be  not  at  all  strange ;  and  it  would  be  giving 
too  much  weight  to  mere  verbal  criticism,  if  it  were  allowed  to 
force  a  conclusion  which  courts  have  generally  regarded  as  im- 
probable. 

Without,  then,  considering  these  arguments  as  conclusive, 
what,  in  the  light  of  the  circumstances  surrounding  this  testa- 
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trix,  when  she  made  this  will^  and  of  approved  ralee  of  eon- 
Btmction,  should  be  its  interpretation  t 

The  phrase,  '^  in  case  of  anything  happening  ns,"  is  equiva- 
lent to  ^^  in  case  of  the  death  of  myself  and  my  husband."  Ee- 
f  erring  to  a  similar  phrase,  ^^  in  case  of  her  death,"  Sir  William 
Grant  said:  ^^The  words  in  which  the  bequest  over  is  ex- 
pressed, have  not,  in  themselves,  nor  have  they  by  construction, 
received  a  precise  and  definite  meaning,  in  which  they  must  be 
uniformly  understood.  The  expression  itself  is  inaccurate,  as 
it  applies  words  of  contingency  to  an  event  which  is  certain. 
No  man  can,  with  propriety,  speak  of  death  as  a  contingent 
event,  which  may  or  may  not  happen.  When,  therefore,  a  teir 
tator  so  expresses  himseK,  the  question  is  what  he  means  by 
that  inaccurate  expression.  He  may,  perhaps,  have  had  some 
contingency  in  his  mind,  ♦  ♦  *  and  then  the  inaccuracy 
consists  in  not  specifying  the  period  to  which  the  death  was  to 
be  referred.  He  might  have  meant  to  speak  generally  of  the 
death,  whenever  it  might  happen,  and  then  the  contmgent  or 
conditional  words  must  be  rejected,  and  words  of  absolute  sig- 
nification must  be  introduced ;  and,  accordingly,  in  every  in- 
stance in  which  these  words  have  been  used,  the  courts  have 
endeavored  to  collect  from  the  nature  and  circumstances  of  the 
bequest  or  the  context  of  the  will,  in  which  of  these  two 
senses  it  is  most  likely  this  doubtful  and  ambiguous  expression 
was  employed."     Camhridge  v.  Hirns^  8  Ves.  12. 

Since,  in  order  to  reach  the  conclusion  that  these  words  re- 
fer to  death  generally,  whenever  it  may  happen,  it  is  necessary 
to  reject,  altogether,  the  idea  of  contingency  which  the  words 
naturally  import,  I  think  that  conclusion  should  be  adopted 
only  when  all  others  are  excluded,  and  I  agree  with  the  plaint- 
iffs that  it  is  not  warranted  in  the  present  case.  The  testatrix 
had  in  mind  something  which  might  or  might  not  happen.  It 
is  possible  to  believe  that  she  had  in  mind  the  death  of  her 
husband  before  her  own ;  but  many  cases  have  held  that  this 
interpretation  is  to  be  entertained  only  when  no  other  reason- 
able contingency  can  be  discovered.  Hence,  Mr.  Jarman  says: 
'^  Although,  in  the  case  of  an  immediate  gift,  it  is  generally 
true  that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 
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ceding  legatee,  refers  to  that  event  occurring  in  the  lifetime  of 
the  testator,  yet  this  construction  is  only  made  ex  necessitate 
reij  from  the  absence  of  any  other  period  to  which  the  words 
can  be  referred,  as  the  testator  is  not  supposed  to  contemplate 
the  event  of  himseK  surviving  the  objects  of  his  bounty." 
2  Jarman  on  Wills,  6^5. 

So  Lord  Brougham  said :  ^'  There  can  be  no  question  that 
a  bequest  to  any  person,  and  in  case  of  his  death  to  another,  is 
an  absolute  gift  to  the  first  legatee,  if  he  survives  the  testator. 
♦  *  *  But,  although  the  courts  have  resorted  to  the  life- 
time of  the  testator,  in  the  absence  of  any  other  period,  by 
reference  to  which  the  generality  may  be  restricted,  this  con- 
struction has  always  been  adopted  with  some  reluctance,  found- 
ed, as  it  is,  upon  a  supposition  which,  if  not  violent,  is  yet 
somewhat  strong,  inasmuch  as  the  maker  of  a  will  does  not 
naturally  provide  for  the  event  of  his  surviving  his  legatees, 
the  selected  objects  of  his  posthumous  arrangements.  Such  a 
construction  has  accordingly  been  termed  "  unnatural "  by  one 
Chancellor,  and  another,  Lord  Hardwick,  has  traced  the  origin 
of  the  term  ^^  lapse  "  to  the  supposition  that  the  possibility  of 
the  legatee  dying  in  his  lifetime  escaped  the  observation  of  the 
testator.  *  *  *  It  may  thus  be  stated,  as  a  general  propo- 
sition, that  while  the  bequest  over  is  in  case  of  the  legatee's 
death,  and  no  other  reference  can  be  made,  the  period  taken  is 
the  life  of  the  testator ;  but  where  another  can  be  found,  that 
will  be  preferred,  to  avoid  the  supposition  of  the  testator's  hav- 
ing contemplated  and  provided  against  a  lapse."  Hi/me  v. 
PUlans,  2  M.  ik  K.  15. 

Similarly,  in  Lord  D(mglas  v.  Chalmer^  2  Ves.  Jr.  501, 
where  the  bequest  was  to  the  testatrix's  daughter,  ^^  and  in  case 
of  her  decease,"  to  her  daughter's  children.  Lord  Lough- 
borough, being  urged  to  hold  that  to  be  a  bequest  over  only  in 
case  the  testatrix  survived  her  daughter,  said :  ^^  Without  ex- 
press words,  or  some  very  particular  intimation  of  that  inten- 
tion, it  would  be  such  a  construction  against  the  natural  import 
of  the  expressions  used,  as  the  court  would  not  be  warranted  in 
making."  And  he  preferred  to  regard  the  bequest  over  as 
absolute  upon  the  daughter's  death,  whenever  it  should  hap- 
pen. 
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Now,  in  the  preBent  case,  there  is  not  only  a  contingency 
suggested  by  the  circmnstanoes  of  the  testatrix,  different  from 
the  death  of  her  husband  in  her  own  lifetime,  but  the  yeiy 
words  in  which  she  refers  to  the  contingency  provided  for,  in- 
dicate that  it  was  not  such  a  lapse.  She  says,  ^^in  case  of  any- 
thmg  happening  us."  Here,  as  has  been  remarked,  she  puts 
herself  and  her  husband  in  the  same  category.  She  no  more 
refers  to  her  surviving  him  than  she  does  to  his  surviving  her. 
The  question  of  survivorship  was  not  in  her  thoughts  at  all. 
Her  mind  was  upon  the  travels  abroad,  for  which  she  and  her 
husband  were  preparing,  and  her  purpose  was  that  if,  in  the 
course  of  those  travel,  death  should  overtake  them,  then  this 
will  should  be  operative.  This  was  the  contingency  which  led 
her  to  speak  of  their  death  as  a  thing  which  might  or  might 
not  happen ;  and  it  was  very  natural  that,  in  view  of  it  as  a  not 
improbable  event,  she  would  make  the  devise  which  this  will 
contains.  K  it  should  come  to  pass,  her  husband  would  not 
have  an  opportunity  of  enjoying  her  estate  under  her  earlier 
will,  and  there  remained  only  her  own  kindred  as  objects  of 
her  affection  and  bounty.  Having,  then,  this  contingency  to 
meet  the  expressions  of  the  will,  the  arguments  in  favor  of  the 
notion  that  the  testatrix  contemplated  only  a  lapse,  are  not 
strong  enough  to  constrain  the  mind  to  adopt  it.  They  do  not 
amount  to  that  "very  particular  intimation  of  intention" 
which  Lord  Loughborough  required  to  lead  him  to  such  a  con- 
clusion. 

As,  therefore,  the  testatrix  and  her  husband  did  both  die 
upon  their  travels,  the  testamentary  paper  of  January  18th, 
1876,  became  operative,  and  under  it,  the  title  of  the  prem- 
ises in  controversy  passed  to  Emma  Knapp,  one  of  the  defend- 
ants. Hence,  the  nonsuit  against  the  plaintiffs  must  stand, 
and  their  rule  to  show  cause  be  discharged. 


Contingent  Wills.— The  question  to  be  determined  in  cases  of  contin- 
gent wills  is,  wbether  the  language  expresses  a  contingency  on  which  the  in- 
strument is  to  take  effect,  or  whether  it  indicates  the  cause  or  occasion  of 
making  the  will. 

In  Maxwell  v.  Maxwell,  8  Mete.  (Ky.)  101»  the  language  used  was  :  "  If  I 
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never  get  back  home,  I  leave  you  eYerything  I  have  in  the  world."  The  tes- 
tator was  travelling  on  the  Mississippi  river,  but  the  navigation  was  very 
dangerous.  He  subsequently  returned  home  and  spent  several  years  before 
his  death.    HM^  that  the  contingency  had  not  occurred.  ^ 

A  similar  rule  was  made  in  Dougherty  v.  Dougherty,  4  Mete.  (Ky.)  ^, 
the  will  reading:  "  As  I  intend  starting  in  a  few  days  to  the  State  of  Mis- 
souri, and  should  anything  happen  that  I  should  not  return  alive,  I  give, 
kc"    The  testator  returned  in  safety  from  his  contemplated  trip. 

In  Todd's  Will,  2  Watts  &  8. 145,  the  instrument  began  in  this  way:  ''My 
wish,  desire  and  intention  now  is,  that  if  I  should  not  return  (which  I  will, 
no  preventing  Providence),  what  I  own  shall  be  divided  as  follows."  The 
party  having  returned  the  will  was  held  of  no  effect. 

In  Thompson  v.  Connor,  8  Bradf.  366,  a  similar  ruling  was  made. 
There  the  testator  executed  his  will  in  contemplation  of  a  voyage  to  sea,  from 
which  he  subsequently  returned.  He  bequeathed  his  savings  bank  book  to 
one  M.  B.,  "subject  to  the  following  condition,  viz.:  That  the  said  M.  B. 
shall  produce  from  the  officers  of  the  ship  in  which  I  shall  sail  on  my  next 
cruise,  satisfactory  evidence  of  my  decease  during  the  same." 

A  soldier  in  active  service  used  the  words:  "  If  I  never  get  back  to  you,  I 
want  all  I  have  to  be  yours,"  referring  to  his  wife.  He  returned  to  his  home 
and  died  shortly  afterwards.  Probate  was  refused.  Magee  v.  McNeil,  41 
Miss.  17. 

Where  the  testator  was  about  to  go  to  Kentucky,  whence  he  returned, 
he  left  a  testamentary  document  conunencing,  "  If  I  should  not  come  to  you 
again,  my  son,  M.  W.,  shall  pay."  Probate  was  refused.  Wagner  v.  Mc- 
Donald, a  Har.  &  J.  346. 

Where  the  will  commenced,  "According  to  my  present  intention,  should 
anything  happen  me  before  I  reach  my  friends  in  St.  Louis,  I  wish  to  make 
a  correct  disposal  of  the  $800  now  in  the  hands  of  H."  The  same  was  admit- 
ted to  probate,  although  the  testatrix  reached  St  Louis  in  safety.  Ex  parte 
Lindsay,  2  Bradf.  204. 

A  wUl  began:  ''I,  A.  B.,  being  about  to  go  to  Cuba,  and  knowing  the 
danger  of  voyages,  do  make  this  as  my  last  will  and  testament,  in  manner 
and  form  following:  First,  if  by  casualty  or  otherwise  I  should  lose  my  life 
during  this  voyage,  I  give,  &c." .  It  was  probated,  though  the  testator  sur- 
vived the  voyage.    Damon  v.  Damon,  8  Allen,  192. 

English  eases. — The  same  distinction  has  been  long  fully  adjudicated  upon 
in  England.  In  the  following  instances  probate  was  refused.  The  language 
being  construed  as  creating  a  condition  precedent  to  the  will  taking  effect, 
and  the  circumstances  of  the  condition  never  having  been  fulfilled: 

In  Parsons  v.  Lanoe,  1  Yesey,  8r.  190,  the  condition  was:  "If  I  die  be- 
fore my  return  from  my  Journey  to  Ireland."  The  testator  came  back  alive. 
So  where  the  contingency  expressed  in  a  codicil  was,  *'  In  case  I  die  before 
I  join  my  beloved  wife,"  and  the  testator  joined  his  wife  before  his  death. 
Sinclair  v.  Howe,  6  Vesey,  608. 

"  Should  anything  happen  to  me  on  my  passage  to  W.,  I  leave,  etc. ;"  where 
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the  testator  safely  aooomplished  his  journey.    Roberts  t.  Roberts,  1  Bw.  & 
Tr.  887. 

A  similar  expresrion  where  the  testator  was  about  to  leave  England  for 
China,  whence  he  returned.    Qoods  of  Porter,  L.  R  2  P.  de;  D.  28. 

The  will  of  a  sailor  reading:  "  This  is  the  last  will  and  testament  of  me, 
that  in  case  anything  should  happen  to  me  during  the  remainder  of  the  yoy- 
age;"  particularly  designated.    Goods  of  Robinson,  L.  R  2  P.  &  D.  171. 

A  similar  will,  commencing,  **  Instructions  to  be  followed,  if  I  die  at  ses 
or  abroad."    Lindsay  v.  Lindsay,  L.  R  2  P.  &  D.  459. 

In  the  goods  of  Hugo,2P.&D.  73,  the  testator,  after  makmg  a  will,  ezeca- 
ted  a  joint  will  with  his  wife  revoking  his  former  act,  and  stating  it  was  thdr 
joint  will :  "In  case  we  should  be  called  out  of  this  world  at  one  and  the 
same  time,  and  by  one  and  the  same  accident."  The  testator  died  before  hie 
wife,  and  probate  was  granted  on  his  first  will. 

In  re  Winn,  2  Sw.  &  Tr.  147,  testator  was  about  to  start  on  a  voyage  to 
San  Francisco.  After  reciting  that  fact  he  added:  "  In  the  case  of  my  de- 
cease during  my  absence  being  fully  ascertained  and  proved,"  my  property  is 
given,  &c.  He  returned,  but  subsequently  went  to  AustraUa  and  was  no 
more  heard  of. 

A  codicil  to  take  effect  "only  in  easel  survive  my  dear  wife."  In  re  De 
Silva,  2  Sw.  Sd  Tr.  816. 

A  codicil  concluding:  "  I  give  my  wife  the  option  of  adding  this  codicil 
to  my  will  or  not"    In  re  Smith,  L.  R  1  P..&  D.  717. 

In  the  following  cases  probate  was  granted.  The  language  used  being 
construed  to  state  onlylhe  reason  for  making  a  will: 

A  testamentary  instrument  containing  the  expression,  "Li  case  of  acci- 
dent, I  sign  this,  my  will."  The  testator  lived  three  months  after  ita  execu- 
tion.   Bateman  v.  Pennington,  8  Moore  P.  G.  0.  223. 

A  testator  on  the  Qold  Coast  made  a  will  in  these  terms:  "  I  request  that 
in  the  event  of  my  death  while  serving  in  this  humid  climate,  or  any  acci- 
dent to  me,  I  leave  and  bequeath,  &c."  His  health  was  destroyed  there,  and 
he  was  sent  home  invalided  and  died  shortly  after  his  return.  Thome's  Case, 
4  Sw.  A  Tr.  86. 

So  where  the  words  were,  "In  case  of  any  fatal  accident  happening  to 
me,  being  about  to  travel  by  railway,  I  he^by  leave,  S^"  Dodson's  Case, 
L.  R  1  P.  &  M.  88. 

In  Martin's  Case,  L.  R  1  P.  &  D.  880,  the  testator,  after  stating  that  be 
was  weak  in  health  and  desired  to  be  removed  from  his  vessel  to  the  floating 
hospital  ship,  for  which  "  purpose  he  had  obtained  permission  to  cease  from 
duty  for  a  few  days,"  added :  "And  in  the  event  of  my  death  occurring  during 
such  time,  I  do  hereby  will  and  bequeath,"  &c.  Probate  was  granted,  though 
testator  died  after  leaving  the  hospital. 
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Mebceb,  Administrator,  vs.  Mackin. 

[14  Bush,  434.] 

ADMissiBiLiTr  OF  testatob's  declabations. — ^Proof   of  lost 

will. 

Proof  of  the  execution  of  a  will  and  that  it  cannot  be  found  without  accounting 

for  its  loss,  raises  a  presumption  that  it  was  revoked. 
Declarations  of  the  testator  that  he  had  written  a  will/ and  as  to  its  contents,  are 

only  admissible  after  satisfactory  proof  of  the  loss  or  destruction  of  the  will  is 

given,  and  in  corroboration  of  other  evidence.     They  are  not  alone  sufficient 

to  prove  the  contents  or  due  execution  of  the  document. 

Appeal  from  Marion  Circuit  Court. 

Ruasdl  df  Avritt  and  WiUiam  Lindsay^  for  the  appel- 
lant 

W.  B.  Ha/rrison^  S.  CI  HiU^  and  Bdden  cfe  Shuck  for 
appellees. 

Judge  Cofeb  delivered  the  opinion  of  the  court.  Felix 
Mercer  died  in  May,  1876,  domiciled  in  Marion  county.  He 
was  never  married,  but  was  the  father  of  four  natural  children 
whom  he  recognized  as  his,  three  of  whom,  with  their  mother, 
resided  with  him  on  his  farm  near  Lebanon.  His  eldest  child, 
by  another  mother,  was  married  in  1858  contrary  to  his  wishes, 
and  an  estrangement  existed  between  them  for  some  years,  but 
he  had  become  reconciled  to  her  long  before  his  death. 

Claiming  that  he  had  left  a  holograph  will,  but  being  un- 
able to  produce  it,  his  married  daughter  Mrs.  Mackin,  and  the 
mother  of  the  three  younger  children,  for  herself  and  for 
ihem,  presented  to  the  County  Court  a  writing  purporting  to  be 
the  substance  of  the  last  will  and  testament  of  Mercer,  and 
moved  to  have  it  probated.  No  evidence  was  offered,  and  the 
writing  was  rejected,  and  the  propounders  appealed  to  the  Cir- 
cuit Court,  where  the  supposed  will  was  established,  and  from 
that  judgment  Mercer's  heirs-at-law  prosecute  this  appeal. 
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The  eTidence  relied  npon  to  establish  the  will  is  in  sub- 
stance as  follows : 

That  Mercer  was  warmly  attached  to  his  children,  and  nn- 
friendly  to  many,  if  not  all,  of  his  collateral  kindred ;  that  he 
often  declared  that  thej  shoold  not  have  any  part  of  his  estate ; 
that  he  intended  it  for  his  children ;  that  he  knew  if  he  died 
without  a  will  they  woold  not  get  any  part  of  it ;  that  he  was 
a  man  of  more  than  ordinary  mind,  and  was  capable  of  writing 
a  will ;  that  before  the  three  younger  children  were  bom  he 
made  a  will,  by  which  he  made  liberal  provision  for  Mrs. 
Mackin,  then  a  child ;  that  after  one  or  more  of ^  the  younger 
children  were  bom,  he  said  circumstances  had  changed,  and  he 
had  made  another  will ;  that  he  said  he  did  not  intend  to  hve  a 
day  without  a  will ;  that  he  always  kept  a  will  by  him ;  that 
his  children  were  provided  for,  and  would  be  educated  whether 
he  lived  until  it  was  done  or  not.  Some  of  these  declarations 
were  proved  to  have  been  often  repeated,  and  two  witnesses, 
Mrs.  Mackin  and  the  mother  of  the  younger  children,  swore 
that  he  told  them  he  had  made  a  will,  and  had  written  it  him- 
self, and  the  latter  swore  that  on  the  day  of  Mercer's  death  one 
of  his  nephews,  an  heir-at-law,  was  at  his  house  and  in  the 
room  with  him  where  he  kept  his  papers,  and  that  she  saw  him 
at  the  desk  where  they  were  kept,  and  that  he  put  something 
under  his  coat,  and  afterward  at  the  dinner  table  acted  as  if 
concealing  something  under  his  coat.  She  also  swore  that  one 
of  Mercer's  pocket-books  was  missing ;  but  in  that,  as  well  as 
in  other  things,  she  was  contradicted  by  evidence  of  inconsist- 
ent declarations  out  of  court  as  well  as  by  the  positive  denial 
of  the  nephew  whom  she  implicated. 

There  was  other  evidence  calculated  in  some  degree  to 
strengthen  and  confirm  what  we  have  stated,  but  as  we  do  not 
find  it  necessary  to  pass  upon  any  question  of  fact  proper  for 
the  consideration  of  a  jury,  and  what  we  have  stated  is  suffi- 
cient to  present  the  questions  of  law  involved,  we  need  not 
extend  this  opinion  by  any  more  detailed  statement  of  the  evi- 
dence. 

The  will,  as  probated,  gives  to  Mrs.  Mackin  for  life  the  sum 
of  $10,000 ;  remainder  to  her  children ;  to  two  of  the  three 
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younger  children  4  farm,  and  to  the  other  the  residue  of  the 
estate,  and  provides  that  their  mother  shall  have  a  right  to  live 
on  the  farm  and  occnpy  it  as  a  home  to  raise  and  take  care  of 
the  children. 

The  first  question  presented  is  whether  th'esie  two  devisees 
were  competent  witnesses  for  the  propounders. 

The  provisions  of  the  Code  relating  to  the  competency  of 
witnesses  do  not  ^^  affect  the  competency  of  attesting  witnesses 
of  instruments  which  are  by  law  required  to  be  attested." 
(Subsec.  11,  sec.  606,  Bullitt's  Code.) 

This  being  a  holograph  will,  the  law  does  not  require  it  to 
be  attested,  but  the  supposed  will  not  having  been  produced,  it 
is  argued,  with  great  plausibility,  that  these  witnesses,  proving, 
as  they  do,  the  declarations  of  the  testator  that  he  had  made  a 
will,  had  written  it  himself,  thereby  dispensing  with  the  formal 
attestation  of  witnesses  on  the  will  itself,  stand,  as  respects 
their  competency,  m  the  attitude  of  attesting  witnesses,  and 
occapy  the  same  position  as  if  they  had  attested  the  execution 
of  a  will  not  written  by  the  testator,  by  subscribing  their 
names  thereon  as  witnesses. 

But  if  this  were  conceded,  we  think  it  would -not  affect  our 
decision.  Section  13,  chapter  113,  General  Statutes,  contains 
this  language :  ^^  And  if  a  will  is  attested  by  a  person  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest  in  any 
estate  is  thereby  devised  or  bequeathed,  if  the  will  may  not  be 
otherwise  proved,  such  person  shall  be  deemed  a  competent 
witness ;  but  such  devise  or  bequest  shall  be  void  ;  except  that, 
if  such  witness  would  be  entitled  to  any  share  of  the  estate  of 
the  testator  in  case  the  will  were  not  established,  so  much  of 
his  share  shall  be  saved  to  him  as  shall  not  exceed  the  value  of 
what  is  so  devised  or  bequeathed." 

Under  this  provision  even  an  heir-at-law  is  a  competent  wit- 
ness to  prove  the  execution  of  a  will  if  it  may  not  be  otherwise 
proved.  Whether  any  and  what  foundation  ought  ordinarily 
to  be  laid  to  show  that  the  will  can  not  be  otherwise  proved, 
we  need  not  decide,  as  we  think  the  circumstances  of  this  case 
are  quite  sufficient  to  show  that  no  other  evidence  of  the  exe- 
cution of  the  will  was  known  to  the  propounders.  Perhaps, 
Vol.  L— 26 
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under  ordinary  circnmstances,  the  propounderB  onght  to  make 
and  file  an  affidavit  that  the  execution  oi  the  will  cannot  be 
otherwise  proved  nnless  that  fact  appears  from  the  will  itself. 

Under  the  statute,  supra,  a  devisee  who  is  an  attesting  wit- 
ness, and  as  such  proves  the  execution  of  the  will,  thereby  ren- 
ders the  devise  to  himself  void,  but  if  he  be  an  heir-at-law  he 
will  take  his  share  as  such  not  to  exceed  the  value  of  the  devise 
to  him.  These  devisees  were  therefore  competent  witnesses  to 
prove  the  execution  of  the  will. 

Sut  whether  their  testimony  was  competent  is  a  wholly 
different  question.  They  did  not  testify  that  Felix  Mercer 
made  a  holograph  wilL  They  only  testified  that  he  said  he  had 
made  such  a  will,  and  it  was  only  by  evidence  given  by  tiiese 
same  witnesses  of  his  oral  declarations  that  the  contents  of  the 
supposed  will  were  ascertained. 

The  statute  provides  that  no  will  shall  be  valid  unless  in 
writing,  with  the  name  of  the  testator  subscribed  thereto  by 
himself,  or  by  some  other  person  in  his  presence,  and  by  his 
direction ;  and,  moreover,  if  not  wholly  written  by  the  testa- 
tor, the  subscription  shall  be  made  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  credible  witnesses,  who 
shall  subscribe  the  will  with  their  names  in  the  presence  of  the 
testator. 

The  primary  evidence  of  the  existence  of  a  lost  will  and  of 
its  contents  is  the  will  itself,  and  the  primary  evidence  that  it  is 
a  holograph  will  is  the  testimony  of  persons  acquainted  with 
the  hand-write  of  the  testator,  who,  upon  inspecting  it,  testify 
that  he  wrote  it. 

Evidence  of  the  declarations  of  the  testator  that  he  had 
written  a  will,  and  as  to  its  contents  is,  if  competent,  only  sec- 
ondary, and,  according  to  a  well-settled  rule  of  the  law  of  evi- 
dence, is  not  admissible  until  satisfactory  evidence  of  the  loss 
or  destruction  of  the  will  be  given.  No  such  evidence  was 
offered  in  this  case.  The  devisees  who  were  sworn  as  wit- 
nesses, and  one  of  whom  resided  in  the  house  with  the  testator 
for  years  before  and  at  the  time  of  his  death,  did  not,  even  on 
the  witness^tand,  avow  their  ignorance  of  the  whereabouts  of 
the  will,  or  prove  that  it  was  lost. 
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Moreover,  assuming  that  snch  a  will  had  once  existed,  the 
law,  from  the  fact  that  it  could  not  be  produced  if  standing 
alone,  presumes  its  revocation,  unless  its  loss  was  accounted 
for,  which  was  not  even  attempted,  except  by  the  statement  of 
the  witness  that  she  saw  a  nephew  of  Mercer  at  the  desk  where 
he  kept  his  papers,  and  that  she  saw  the  nephew  concealing 
something  under  his  coat,  and  her  statement  about  a  missing 
pocket-book,  and  the  statement  of  another  ¥dtness  that  shortly 
before  his  death  Mercer  had  a  pocket-book  that  seems  not  to 
have  been  seen  among  his  effects  after  his  death.  Mercer  was 
in  the  room  when  the  witness  says  she  saw  the  nephew  hide 
something  under  his  coat,  and  was  in  a  condition  to  have  ob- 
served the  taking  of  anything  from  the  desk ;  went  out  with 
him  to  dinner  inmiediately  after ;  and  there  was  a  total  ab- 
sence of  proof  that  the  will  was  ever  in  that  desk,  except  the 
fact  that  papers  were  kept  in  it.  Besides,  the  evidence  showed 
that  the  nephew  could  not  read,  and  he  swore  that  he  did  not 
take  anything  from  the  desk. 

But  waiving  this  question,  the  evidence  of  the  declarations 
of  Mercer  was  inadmissible  upon  other  and  more  substantial 
grounds.  He  declared  he  had  made  a  will — ^had  written  it 
himself.  This  coxdd  in  no  event  be  sufficient.  In  order  that 
it  might  be  a  valid  will,  he  must  not  only  have  written  it,  but 
must  have  subscribed  his  name  to  it  at  its  conclusion.  (Sec.  5, 
chap.  113,  and  sec.  26,  chap.  31,  Gen.  Stat.) 

There  is  no  evidence  that  he  said  he  had  subscribed  it  with 
his  name,  or  that  he  knew  such  subscription  was  necessary  to 
its  vaUdity. 

What  he  said  was  therefore  but  an  expression  of  his  opin- 
ion as  to  what  was  necessary  to  constitute  a  valid  will,  in  which 
he  may  have  been  wholly  mistaken. 

But  had  he  declared  that  he  wrote  and  signed  it  with  his 
own  hand,  evidence  of  such  declarations  would  not  be  sufficient 
to  authorise  the  probating  of  the  will. 

Counsel  for  the  appellee  contend  with  much  earnestness 
that  evidence  of  these  declarations  is  admissible  against  the 
heiiB4tt-law  of  Mercer,  because  of  the  privity  between  him  and 
them. 
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If  Mercer  had  declared  that  he  had  sold  his  land,  or  that 
he  held  it  as  tenant,  or  had  bnt  a  life-estate  in  it,  or  that  he 
owed  a  debt  to  A.  his  declarations  would  have  been  competent 
evidence,  in  a  proper  case,  against  his  representatives.  But 
such  declarations  would  not  constitute  the  foundation  of  anj 
right  in  the  claimant ;  they  would  be  evidence  and  only  evi- 
dence of  a  right  pre-existing,  and  wholly  independent  of  the 
declarations.  They  would  be  directly  against  his  own  interest, 
and,  being  against  his  interest,  it  is  so  extremely  improbable 
that  he  would  have  made  them  if  untrue,  that  they  would  be 
admissible  against  him  or  his  representatives. 

'^  The  regard  which  men  usually  pay  to  their  own  interests 
is  deemed  a  sufficient  security,  both  that  the  declarations  were 
not  made  under  a  mistake  of  fact,  or  want  of  information  on 
the  part  of  the  declarant,  if  he  h&d  the  requisite  means  of 
knowledge,  and  that  the  matter  declared  is  true."  (1  Oreen- 
leafs  Evidence,  sec.  148.) 

But  it  is  essential  that  such  declarations,  whsn  madcj  should 
have  been  sei^-deservingj  i.  e.  that  they  should  have  been,  when 
madej  against  the  pecuniary  or  proprietary  interests  of  the  de- 
clarant.   (Wharton  on  Evidence,  sees.  228,  387, 1168.) 

Declarations  by  Mercer  that  he  had  made  a  will  were  not 
in  any  sense  against  his  interests,  and  consequently  they  do  not 
fall  within  the  reason  of  the  rule  under  which  this  class  of 
hearsay  is  admitted  in  evidence.  That  regard  which  men  gen- 
erally have  for  their  own  interests  is  the  principal  foundation 
upon  which  the  rale  admitting  declaration  against  interest  is 
based.  Experience  has  taught  us  that  when  one  makes  a 
declaration  in  disparagement  of  his  own  rights  or  interests  it 
is  generally  true,  and  because  it  is  so  the  law  has  deemed  it 
safe  to  admit  evidence  of  such  declarations  agains£  him  and 
those  claiming  through  or  under  him.  But  the  rule  is  limited 
to  declarations  prejudicial  to  his  pecuniary  or  proprietary  in- 
terests.    (Wharton  on  Ev.  sec.  228.) 

Declarations  that  the  declarant  has  made  a  will  not  only 
want  that  guaranty  for  their  truth  on  which  the  rule  admitting 
evidence  of  declarations  is  based,  but,  of  all  kinds  of  dedara- 
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tionB  relating  to  important  subjects,  none  are  more  unreliable 
than  declarations  concerning  wills. 

In  discussing  the  rules  of  law  in  respect  to  evidence  of  the 
parol  declarations  of  testators  to  modify  wills,  Mr.  Wharton 
well  expresses  what  the  experience  of  every  one  who  has  had 
much  opportunity  of  observiug  cannot  but  recognize  as  sus- 
tained by  his  own  observations ;  and  while  the  question  he  is 
discussing  is  not  the  same  as  that  now  under  consideration,  his 
remarks  are  equaUy  appUcable  here. 

He  says :  '^  Experience  tells  us  that  few  kinds  of  talk  are 
more  unreliable  than  talk  about  wills.  Not  only  are  expres- 
sions of  lutention,  when  uttered  (and  ordinarily  the  very  fact 
of  their  utterance  is  a  presumption  against  them),  uttered  with 
the  consciousness  that  they  may  be  at  any  time  recalled  ;  but, 
as  we  have  already  noticed,  it  is  a  common  maxim  that  people 
who  talk  about  their  wills  very  rarely  make  wills  in  conformity 
with  their  talk.  What  a  man  puts  down  in  a  solemn  testa- 
mentary instrument  is  naturally  very  different  from  what  he 
might  say  when  disposed  either  to  mystify  those  whom  he 
might  consider  impertinent  inquirers,  or  to  please  those  whom, 
for  the  moment,  he  might  particularly  desire  to  please.  *  *  * 
Nor  are  we  to  forget,  in  cousidering  this  question,  the  charac- 
ter of  the  medium  through  which  these  declarations  must  pass. 
The  testator's  lips  are  sealed  in  death,  and  evidence  of  his  in- 
tentions, thus  reproduced,  comes  to  us  without  that  sanction 
which  is  given  when  there  is  power  of  explanation  in  the  per- 
son whose  remarks  are  reported."    (Wharton's  Ev.  sec.  992.) 

Meroer  had,  notwithstanding  his  repeated  declarations  that 
he  had  made  a  will,  and  that  he  intended  his  children  to  have 
his  property,  a  right  to  destroy  his  wiU,  if  he  had  in  fact  made 
one,  and  that  no  will  was  found  raises  a  presumption  that  he 
did  destroy  it.  But  he  is  not  here  to  explain ;  and  to  allow  the 
alleged  will  to  be  probated  on  no  other  evidence  than  of  his 
declarations  would  be  against  the  analogies  of  the  law,  and 
would  make  a  new  exception  to  the  general  rule  which  ex- 
cludes mere  hearsay  from  the  arena  of  legal  evidence. 

True,  the  circumstances  of  this  particular  case  appeal  most 
strongly  to  the  sympathies  of  the  court,  and  we  do  not  hesitate 
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to  say  that  there  is  hardly  room  to  doubt,  when  we  consider  all 
that  was  allowed  to  go  to  the  jury  as  evidence,  that  Felix  Mer- 
cer made  a  will,  and  attempted  to  dispose  of  his  property  to 
his  children. 

He  is  shown  to  hare  had  for  them  the  natural  affection  of  a 
father,  and  he  certainly  knew  they  would  not  get  his  estate 
unless  he  made  a  will.  He  did  not  desire  that  his  collateral 
kindred  should  inherit  what  he  possessed.  He  was  influenced 
by  two  of  the  strongest  passions  of  human  nature — love  and 
animosity.  We  are  not  only  to  decide  whether  evidence  of  his 
declarations  will,  unaided,  authorize  the  establishment  of  what 
we  suppose  was  his  will,  but  we  are  to  lay  down  a  rule,  to 
establish  a  precedent  for  the  decision  of  other  cases  to  come 
after  this,  and  must  bear  in  mind  that  hard  cases  make  ship- 
wreck of  the  law,  and  that  the  decision,  we  are  asked  to  make, 
is  not  only  without  precedent  and  against  the  reason  of  the 
role  invoked  by  appellees'  counsel  for  our  guidance,  but  wpuld 
open  a  wide  door  for  foisting  upon  the  country  the  grossest 
frauds,  through  perjuries,  which  it  would  be  impossible  to  de- 
tect or  punish. 

The  legislature,  with  the  experience  of  the  past  in  view, 
has  seen  proper  to  require  the  execution  of  wills  to  be  evi- 
denced in  a  manner  to  put  every  proper  obstacle  in  the  way  of 
disturbing  the  regular  course  of  descent  by  the  forgery  of  wills. 
The  provisions  of  the  statute  were  framed  to  guard,  as  far  as 
human  foresight  can,  against  abuse,  and  these  provisions  should 
not  be  frittered  away  by  the  courts.  It  is  far  better  that  an  oc- 
casional hardship  should  be  borne  by  those  upon  whom  it  may 
fall  than  that  the  right  to  estates  left  by  their  owners  to  pass 
under  the  law  of  descent  should  be  exposed  to  defeat  by  allow- 
ing the  declarations  of  deceased  persons,  too  often  carelessly 
made  or  afterward  recanted,  and  so  liable  to  be  misunderstood 
or  perverted,  to  take  the  place  of  wills  required,  for  security 
against  fraud,  to  be  in  writing. 

Even  courts  of  equity,  always  ready  to  grant  relief  againfit 
fraud  or  mistake  when  not  incompatible  with  higher  consider- 
ations, have  for  a  great  while  constantly  refused  to  reform  or 
correct  wills,  deeming  it  better  to  allow  an  occasional  wrong  to 
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go  unredressed  than  to  attempt  to  correct  it,  however  clearly 
the  mistake  or  fraud  might  be  proved. 

We  have  not  f onnd,  nor  have  we  been  referred  to,  any  case 
directly  in  point  upon  the  question  we  are  considering,  bnt 
there  are  cases  sufficiently  analogous  to  control  the  decision  in- 
dependently of  mere  abstract  reasoning  or  considerations  of 
public  policy. 

In  re  The  Ooada  of  Ripley^  4  Jur.  N.  S.  342,  was  an  appli- 
cation to  probate  a  copy  of  an  alleged  will.  There  was  no  evi- 
dence of  the  due  execution  of  the  will  except  the  written 
declaration  of  the  testator  in  a  letter  or  letters  to  his  brother ; 
and  the  court.  Sir  CressweU  Cresswell,  said  :  ^^  I  have  great  diffi- 
culty as  to  the  execution  of  these  papers.  There  is  no  doubt 
as  to  their  contents ;  the  only  proof  of  the  execution  is  the 
statement  of  the  deceased  himself.  Is  there  any  precedent  of 
granting  probate  without  proof  of  due  execution  ? "  Being  an- 
swered by  counsel  that  there  was  none,  the  court,  after  stating 
the  evidence,  said :  ^^  Upon  principle,  it  seems  to  me  that  there 
being  no  proof  of  ^e  factum  of  the  will  except  the  declaration 
of  the  supposed  testator,  the  prayer  must  be  refused.  But  as 
the  circumstances  of  the  case  made  me  anxious  to  grant  pro- 
bate if  possible,  I  have  caused  inquiries  to  be  made  whether 
any  precedent  could  be  found  in  the  registry,  but  no  such  is 
forthcoming.  There  is  a  case  at  common  law  {Doe  d,  SAaU- 
cross  V.  Palmer^  16  Q.  B.  747 ;  15  Jur.  836,)  which  inclines 
the  other  way.  The  court  there  refused  to  admit  declarations 
of  the  testator  made  after  the  execution  of  the  will,  as  to  an 
interlineation  it  contained  ;  a  fortiori  such  declarations  could 
not  be  received  aB  to  the  whole  will." 

In  the  recent  case  of  Stigden  v.  Lord  St.  Leona/rd^  1  vol. 
Prob.  Div.  Law  Reports,  227,  the  case,  supra^  was  referred  to 
and  recognized  as  establishing  the  correct  rule  on  the  subject. 
The  court  said, "  the  exercises  of  the  testamentary  power,  being 
conditional  on  the  observance  of  the  formalities  presmbed  by 
the  statute,  a  man  cannot,  by  his  mere  assertion,  establish  that 
he  has  fulfilled  the  conditions  necessary  to  the  exercise  of  the 
right." 

The  right  to  make  a  will,  whether  conferred  by  statute  or 
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existing  at  common  law,  is  regulated  by  statute  as  to  the  mode 
of  its  exercise,  and  nnless  exercised  according  to  the  mode  pre- 
scribed, cannot  be  exercised  at  all;  and  to  allow  the  mere 
declaration  of  the  testator,  to  prove  compliance  with  the  statu- 
tory conditions,  would  be  to  substitute  such  dedarations  for 
that  which  the  statute  requires  shall  be  in  writing. 

In  the  case  of  CMsholm!%  Willj  7  B.  Mon.  408,  one  of  the 
questions  was  whether  the  contents  of  a  lost  will  were  proved. 
A  witness  stated  that  he  attested  the  will,  and  that  the  testator 
either  read  it  to  him  or  stated  its  contents. 

The  witness  stated  the  contents  of  the  will  as  thus  read  or 
stated  to  him,  and  was  corroborated  by  other  witnesses  to 
whom  the  testator  had  stated  one  of  the  items  in  his  will. 
Bef  erring  to  the  testimony  of  this  witness,  and  tliose  by  whom 
he  was  corroborated,  the  court  said : 

^^  But  is  not  all  this  testimony  of  precisely  the  same  grade 
and  efficacy,  all  resting  upon  the  mere  statements  or  represen- 
tations of  Chisholm  himself ;  And  are  these  representations, 
if  made  to  a  hundred  witnesses,  and  especially  to  witnesses 
who  had  no  interest  in  the  subject,  and  no  right  to  require  the 
information  from  him,  sufficient  of  themselves  to  establish  the 
contents  of  the  wiU  in  a  court  of  probate  ?  If  the  due  exe- 
cution of  the  wiU  is  to  be  proved  by  the  acknowledgment  of 
the  decedent,  without  an  exhibition  of  his  signature,  that  a  cer- 
tain paper  is  his  will,  and  if  the  contents  of  the  paper,  in  case 
of  its  absence,  are  to  be  proved  by  evidence  of  his  own  state- 
ments of  what  was  in  it,  the  statutory  requisitions  of  writing, 
and  signature,  and  attestation  by  subscribing  witnesses,  would 
seem  to  be  of  little  value,  since  the  whole  proof  of  the  will 
would  in  effect  be  made  by  evidence  of  the  mere  statements  of 
the  decedent  himself.  There  is  little  difference  between  set- 
ting up  a  lost  or  absent  will  upon  the  testimony  of  witnesses 
who  say  they  subscribed  a  paper  upon  the  acknowledgment  of 
the  decedent  that  it  was  his  will,  without  seeing  his  signature, 
or  reading  or  perhaps  seeing  what  was  written,  with  additional 
proof  by  themselves  or  others,  that  the  decedent  said  his  will 
contained  such  provisions,  and  setting  it  up  on  no  other  proof 
than  that  of  divers  credible  witnesses,  that  they  had  heard  the 
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decedent  say  he  had  a  will  in  his  desk  containing  such  and  snch 
devisee." 

Evidence  of  the  parol  declaraticms  of  a  testator  to  rebut  the 
presumption  of  revocation  arising  from  the  absence  of  a  will 
after  the  death  of  the  testator,  which  was  last  seen  in  his  pos- 
session, though  rejected  in  some  of  the  States  of  the  Union,  is 
admitted  here  and  in  England,  and  in  Sugden  v.  Lord  St. 
Leonard^  supra^  was  admitted  in  corroboration  of  the  testi- 
mony of  a  witness  who  had  read  the  will  and  testified  as  to  its 
contents.  The  law  does  not  require  the  presence  of  witnesses 
to  the  revocation  of  a  will,  or  that  it  should  be  evidenced  by 
writing,  but  permits  it  by  burning,  cutting  or  tearing,  with  in- 
tention  to  revoke,  and  when  a  will  shown  to  have  existed  and 
which^  when  last  seen,  was  in  the  custody  of  the  testator,  is 
not  found  on  due  search  after  his  death,  it  is  presumed  to  have 
been  revoked,  and  evidence  of  his  parol  declarations  that  it 
was  lost  is  admissible  in  corroboration  of  other  evidence  con- 
ducing to  rebut  that  presumption  {Sted  v.  Pricey  5  B.  Mon. 
63 ;  ChisAolm  v.  Ben,  7  Jh.  408)  ;  aod  evidence  of  declarations 
of  the  testator  as  to  the  contents  of  his  will  are  only  admissible 
in  corroboration  of  other  evidence,  and,  when  there  is  no  other 
evidence,  his  declarations  should  be  rejected. 

It  was  said,  in  the  latter  case,  that  under  the  various  exi- 
gencies arising  from  casualty  or  fraud,  a  lower  grade  of  evi- 
dence than  would  be  afforded  by  the  production  of  the  will 
itself  has  been  necessarily  admitted,  and  that  probably  there 
might  be  circumstances  which  would  authorize  the  establish- 
ment of  a  will  upon  the  mere  weight  of  probabilities  as  to  its 
execution  and  contents,  but  that  still  '^  the  spirit  of  the  statute, 
and  the  preservation  of  those  barriers  which  it  intends  to  erect 
against  the  fraudulent  imposition  of  mere  parol  wills,  as  well 
as  the  suppression  of  vaUd  wills  in  writing,  seem  to  determine 
in  case  of  the  mere  loss  of  a  will  against  the  sufficiency  of 
pard  evidence  of  its  contents,  not  deri/oed  from  an  inspection 
of  the  written  will  hy  the  witness,^^  etc.  «  «  *  « These 
considerations  disallow  in  the  case  supposed  the  sufficiency  of 
the  testator's  mere  declarations,  either  as  to  his  general  inten- 
tions or  as  to  the  particular  import  of  his  will." 
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If  the  contents  of  a  will  may  not  be  proved  alone  by  evi- 
dence of  the  declarations  of  the  testator,  then  snrely  it  requires 
no  argument  to  prove  that  both  the  due  execution  and  contents 
cannot  be  proved  by  such  evidence. 

But  it  is  contended  that  the  will  of  Mercer  has  been  shown 
to  have  been  fraudulently  suppressed,  and  therefore  this  is  a 
case  which,  in  the  language  of  the  court,  in  the  case  of  ChU- 
holm*a  WiUj  would  authorize  the  establishment  of  the  will 
upon  the  mere  weight  of  probabilities  as  to  its  execution  and 
contents.  Without  now  saying  more,  we  remark  that  the  evi- 
dence of  fraudulent  suppression  of  Mercer's  will  falls  veiy  far 
below  the  standard  erected  by  the  court  in  that  and  other  cases 
for  the  admission  of  a  will  to  probate  upon  a  mere  preponder- 
ance of  probabilities,  and  that  there  is  in  fact  no  legal  evidence 
that  such  a  will  as  that  sought  to  be  established  ever  existed, 
and  consequently  there  can  be  no  evidence  of  its  fraudulent 
abstraction  or  suppression. 

The  court  said,  "  And  if  such  declarations  *  *  ♦  be 
allowed,  in  case  of  the  fraudulent  suppression  of  the  will,  to  be 
sufficient  proof  of  its  contents,  the  same  considerations  seem 
to  require  that  the  fact  of  fraudulent  suppression,  which  is 
to  authorize  such  an  extraordinary  relaxation  of  the  rules 
of  evidence,  should  itself  be  established  beyond  a  reasonable 
doubt." 

The  evidence  relied  upon  to  show  the  fraudulent  suppres- 
sion of  Mercer's  will  not  only  failed  to  establish  the  fact  be- 
yond a  reasonable  doubt,  but  the  preponderance  of  the  evi- 
dence on  that  subject  was  greatly  against  the  propounders,  to 
say  nothing  of  the  legal  presumption  of  innocence,  which 
should  have  due  weight  in  such  a  case. 

As  therefore  no  case  was  made  out  for  the  admission  of 
evidence  of  the  declarations  of  Mercer,  on  the  ground  that  his 
will  had  been  fraudulently  suppressed,  and  as  there  was  no 
legal  evidence  of  its  execution  or  contents  to  be  corroborated 
by  evidence  of  his  declarations,  the  Circuit  Court  should  have 
decided  as  matter  of  law  that  the  evidence  was  insufficient,  and 
have  directed  the  jury  to  find  that  no  part  of  the  writing  be- 
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fore  them  was  the  will  of  Felix  Mercer,  and  have  affirmed  the 
judgment  of  the  County  Conrt. 

Judgment  reyersed,  and  cause  remanded  with  directions  to 
affirm  the  judgment  of  the  County  Court. 


See  Foster's  Appeal,  inflra,  and  caaeB  cited  in  note. 


Nelson  vs.  McClanahan. 

[65  Ca]ifona%  808.] 
DbOLASATIONS  of  TESTATOB  OOBRECnNG  DRAFT  WILL. 

Where  a  wiU  is  contested  on  the  ground  that  it  was  procured  by  undue  influence, 
whereby  two  of  testator's  children  were  excluded  from  all  benefit  in  his  estate, 
it  is  competent  to  prove,  by  the  person  who  made  the  draft  will,  that,  upon 
reading  it  to  the  testator,  the  latter  objected  to  the  names  of  the  omitted  chil- 
dren, and  said  he  would  not  have  them  in. 

Appeal  from  an  order  refusing  probate,  and  from  an  order 
refusing  a  new  trial,  in  the  Probate  Court  of  Colusa  county. 

Sart  <fk  McKaigj  for  the  appellant. 

J.  C.  Chadhoume,  Catlin  d&  Samburgery  for  the  re- 
spondents. 

Eoss,  J.  Thomas  M.  McClanahan  died  June  26th,  1879. 
For  many  years  prior  to  the  5th  of  December,  1876,  he  had 
Eyed  witii  Catharine  McClanahan  without  being  married  to 
her,  and  had  by  her  four  children — Samuel,  EUie,  Jackson  and 
Lettie.  On  the  5th  of  December,  1876,  he  married  the  said 
Catharine,  and  on  the  next  day  she  died.  On  the  30th  of  De- 
cember, 1876,  Thomas  M.  McClanahan  executed  a  document 
acknowledging  each  of  said  children  as  his  own,  and  declaring 
them  to  be  legitimate,  and  that  his  marriage  with  Catharine 
was  consummated  to  make  them  so. 


1 
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On  the  26th  of  IToyember,  1877,  lie  mairied  the  defeRdant 
and  appellant  Ellen  McClanahan.  September  21st,  1878,  he 
made  the  will  in  controversy,  by  which  one-half  of  his  estate 
was  given  to  the  defendant  Ellen,  and  one-half  to  his  two  chil- 
dren, Jackson  and  Lettie.  The  defendant  was  nominated  as 
executrix,  and  petitioned  for  the  probate  of  the  will.  The 
daughter  EUie  McClanahan,  now  Ellie  Nelson,  contested  its 
probate,  mainly  upon  the  grounds  that  her  father,  at  the  time 
of  executing  the  alleged  will,  was  not  of  sound  and  disposing 
mind,  and  that  he  signed  it  under  duress,  menace,  undue  influ- 
ence and  fraud.  Issues  were  framed  upon  these  questions,  and 
submitted  to  a  jury,  before  whom  the  case  was  tried.  At  the 
trial  the  contestant  introduced  a  good  deal  of  testimony  tending 
to  show  that  the  deceased  testator  executed  the  instrument  in 
question  under  undue  influence.  Upon  the  conclusion  of  the 
contestant's  case  the  proponent  introduced,  among  other  wit- 
nesses, Andrew  Hallett,  who,  after  testifying  that,  in  response 
to  a  message,  he  attended  the  deceased  for  the  purpose  of  draw- 
ing his  will,  said :  '^  At  that  time  I  took  a  sheet  of  paper  and 
pencil,  and  made  a  memorandum  of  what  he  wished  to  have 
done.  I  then  went  back  to  my  office,  two  blocks  distant,  and 
made  a  rough  sketch  of  a  will,  expressing  in  a  rough  way  what 
I  learned  he  wanted.  I  took  it  over  to  him,  and  read  it  to 
him,  and  he  objected  to  some  portion  of  this  'rough  outline,  as 
not  being  what  he  intended.  Q.  (by  the  proponent). — State 
what  the  portions  were  that  he  objected  to  ?  A. — ^In  the  rough 
sketch  I  made  I  inserted  the  names  of  four  children.  I  am  un- 
able to  say,  or  recall  to  recollection,  how  I  learned  the  names  of 
those  four  children — ^possibly  from  him  and  possibly  from  a 
former  will.  When  I  went  over  to  see  him  the  second  time,  I 
took  the  rough  outline  of  this  will  and  read  it  to  him.  He  ob- 
jected very  positively  to  two  of  the  names  in  the  will  which  I 
had  inserted  there,  and  said  he  would  not  have  those  names  in ; 
that  he  would  not  give  them  anything.  Those  names  were 
Samuel  McClanahan  and  EUie  ITelson."  The  contestant  there- 
upon moved  the  court,  ^' that  the  evidence  as  to  objections  made 
by  deceased,  and  the  names  given,  be  stricken  out,  because  not 
in  the  will,  and  they  cannot  be  proven  by  parole."    To  which 
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the  proponent  responded  that  the  evidence  was  ^'  offered  as  a 
part  of  the  res  gestae  to  show  that  the  will  is  in  conformity  with 
the  will  of  the  testator."  The  court  granted  the  motion,  and 
strack  the  testimony  oat — ^proponent  excepting. 

In  this  ruling  there  was  error.  The  declarations,  if  made, 
constitnted  a  part  of  the  res  gestm.  If  true,  they  certainly 
tended  to  show  not  only  that  the  deceased  was  competent  to 
make  a  will,  but  also  that  he  was  not  acting  nnder  nndne  influ- 
ence. 1  Eedfield  on  the  Law  of  Wills,  3d  ed.  pp.  553, 551, 542, 
and  authorities  there  cited.  The  credibility  of  the  witness  was 
a  question  for  the  jury,  and  the  proponent  undoubtedly  had  the 
right  to  have  the  testimony,  thus  excluded,  submitted  to  them. 
The  testimony  was  not  offered,  and  of  course  was  not  admissible 
for  the  purpose  of  determining  the  construction  or  effect  of  the 
win  Ko  such  question  was  in  issue,  or  could  be  considered,  in 
this  proceeding.  The  error  committed  was  not  cured  by  the 
subsequent  testimony  of  the  witness. 

Judgment  and  order  reversed,  and  cause  remanded  for  anew 
trial. 

McEiKSTBY,  J.,  and  MgKee,  J.,  concurred. 


The  State  vs.  Crossley  et  al. 

[69  Indiana,  208.] 

Legacy. — ^Interest. — ^Ademption. — ^Revocation  op  will. 

^eie  one  who  has  made  his  will  giving  a  legaqr  to  a  child,  afterward,  during 
his  life,  gives  a  portion  to  or  makes  provision  for  such  child,  it  will  be  deemed, 
even  if  not  so  expressed,  an  ademption  or  satisfaction  of  such  legacy,  if  the 
circamstances  indicate  that  intention,  if  it  is  not  less  than  the  legacy,  if  it  is 
certain  and  of  the  same  geneial  nature ;  but  where  there  is  a  great  disparity 
between  the  gift  made  in/ir  vivcs  and  such  legacy,  the  amount  of  the  legacy 
being  largely  in  excess  of  the  amount  of  the  g^f t,  such  gift  cannot  be  regarded 
as  either  a  portion  or  an  advancement,  within  the  legal  meaning  of  those  teims, 
which  will  operate  as  an  ademption  or  a  satisfaction /rv  /aiiiS?  of  the  legacy,  un- 
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less  the  testator,  in  making  the  gift,  declare  his  intention,  or  unless  the  ciicum- 

stances  clearly  indicate  such  intention,  that  such  gift  shall  so  operate. 
Where  a  general  legacy  is  given,  and  no  time  of  payment  is  specified,  it  will  draw 

interest  after  the  expiration  of  one  year  from  the  death  of  the  tesutor. 
Upon  the  execution  of  the  last  will  of  a  tesUtor,  a  former  will  ezecnted  by  him 

is  revoked,  and  becomes  invalid  and  mere  waste  paper,  and  is  not  competent 

evidence  for  any  purpose. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  /.  P.  Poulson,  for  appellant. 
W.  R.  H(mghy  for  appellees.. 

HowK,  C.  J.  This  was  a  suit  by  the  appellant's  relatriz, 
against  the  appellees,  on  an  executor's  bond  executed  by  them 
to  the  State  of  Indiana,  on  the  30th  day  of  March,  1869,  in  the 
penal  sum  of  nine  thousand  dollars,  and  conditioned  that  the 
appellee,  C9rydon  W.  Crosslej,  should  faithfully  discharge  the 
duties  of  his  trust,  as  executor  of  the  last  will  and  testament  of 
Conrad  Crossley,  deceased,  according  to  law.  In  her  complaint 
on  said  bond,  the  appellant's  relatrix  alleged,  in  substance,  inter 
(diaj  that  the  last  will  and  testament  of  said  Conrad  Crossley, 
deceased,  on  the  day  last  named,  was  duly  admitted  to  probate 
in  the  proper  court  of  Madison  county,  Indiana,  and  that,  on 
the  same  day,  the  appellee,  Corydon  W.  Crossley,  was  duly  ap- 
pointed by  said  court  as  the  executor  of  said  will,  and  duly 
qualified  as  such  executor,  and  took  upon  himself  the  execution 
of  said  will ;  that  the  appellant's  relatrix  was  one  of  the  chil- 
dren of  said  Conrad  Crossley,  and  the  person  referred  to  in  the 
fourth  item  of  said  will  as  Sarah  Brown ;  that,  by  said  f ourdi 
item  of  said  will,  the  testator  bequeathed  to  the  relatrix  $900 ; 
that  the  said  executor,  Corydon  W.  Crossley,  had  not  faithfully 
discharged  the  duties  of  his  said  trust,  in  this,  to  wit : 

1.  That,  although,  after  he  became  such  executor,  to  wit,  on 
the  30th  day  of  March,  1869,  there  came  into  his  hands  the  sum 
of  $5,000,  and  solvent  notes  to  the  amount  and  of  the  value  of 
$5,000,  which  were  all  collected  by  him,  all  of  said  money  and 
notes  were  assets  of  said  testator's  estate,  out  of  which  it  was 
the  duty  of  said  executor  to  pay  the  relatrix  her  said  legacy  of 
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$900,  and  interest  thereon  in  the  sum  of  1100 ;  yet  that  the  said 
executor  had  failed  and  refused  to  pay  the  relatrix  her  said 
legacy  and  interest,  although  a  proper  demand  had  been  made 
therefor  before  this  suit  was  commenced,  and  that  the  same  to 
the  amount  of  $500  remained  unpaid. 

2.  And  in  this,  that  the  said  testator,  at  the  time  of  his 
death,  was  the  owner  of  personal  property  to  the  amount  of 
$10,000,  which  it  was  the  duty  of  said  executor,  under  the  said 
wiU,  to  take  into  his  possession,  and  inventory  and  safely  keep 
the  same  for  the  benefit  of  the  relatrix,  who  had  an  interest 
therein,  by  virtue  of  said  will  and  the  statute  of  descents,  in 
the  sum  of  $1,000 ;  yet  the  relatrix  said  that  the  said  executor, 
disregarding  his  said  trust,  had  failed  and  refused  to  take  charge 
of  said  personal  property  as  assets  of  said  estate,  and  to  make 
and  file  an  inventory  of  the  same,  and  had  converted  the  same 
to  his  own  use,  and  suffered  the  same  to  be  sold,  and  lost  and 
destroyed;  whereby  the  said  estate  had  been  damaged  in  the 
sum  of  $10,000,  and  the  relatrix  in  the  sum  of  $500,  and  by 
means  whereof  the  relatrix  had  been  damaged  in  the  sum  of 
$1,000,  which  remained  unpaid.    Wherefore,  etc. 

To  this  complaint  the  appellees  answered  in  five  paragraphs, 
of  which  the  first  was  a  general  denial,  and  each  of  the  other 
paragraphs  stated  special  matters  by  way  of  defense.  The  ap- 
pellant's relatrix  demurred,  for  the  want  of  facts,  to  each  of  the 
affirmative  paragraphs  of  answer,  which  demurrers  were  over- 
ruled to  the  third  paragraph,  and  were  sustained  to  the  second, 
fourth  and  fifth  paragraphs  of  said  answer.  To  the  third  para- 
graph of  answer  the  appellant's  relatrix  replied  by  a  general 
deniaL 

This  action  was  commenced  in  the  Madison  Circuit  Court ; 
but  after  it  had  been  put  at  issue  as  herein  stated,  on  the  appli- 
cation of  the  relatrix,  the  venue  thereof  was  changed  to  the 
Hancock  Circuit  Court. 

In  this  latter  court,  the  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  for  iJie  appellees,  the  defendants 
below.  The  motion  of  the  appellant's  relatrix  for  a  new  trial 
was  overruled,  and  to  this  ruling  she  excepted ;  and  the  court 
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rendered  judgment  on  the  verdict  for  the  appeUees,  for  their 
costs. 

In  this  court  the  only  error  assigned  by  the  appellant's  rela- 
trix  is  the  decision  of  the  Circuit  Court  in  overruling  her  motion 
for  a  new  trial.  In  this  motion  she  assigned  the  following 
causes  for  such  new  trial : 

1.  The  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence ; 

2.  The  verdict  of  the  jury  was  contrary  to  law ; 

3.  The  verdict  was  contrary  to  the  law  and  the  evidence ; 

4.  Error  of  the  court  in  giving,  of  its  own  motion,  each  of 
its  instructions,  Kos.  1,  2  and  8 ; 

5.  Error  of  the  court  in  permitting  the  appeUees,  over  the 
objections  of  the  relatrix,  to  read  in  evidence  what  purported 
to  have  been  a  former  will  of  the  testator,  mentioned  in  the  evi* 
dence  as  "  Exhibit  C ; " 

6.  Error  of  the  court  in  refusing  to  require  the  jury  to  an- 
swer the  interrogatory  put  by  the  appellant's  relatrix,  and  require 
them  to  return  their  answer  thereto  with  their  general  verdict ; 
and, 

7.  Error  of  the  court  in  refusing  to  give  the  jury  instruction 
numbered  one  (1). 

Before  considering  any  of  the  questions  arising  under  the 
alleged  error  of  the  court,  in  overruling  the  motion  of  the  appel- 
lant's relatrix  for  a  new  trial,  it  is  proper  that  we  should  give 
the  substance  of  the  third  paragraph  of  the  appellees'  answer. 
In  this  third  paragraph,  the  appellees  fully  stated  the  facts 
which  constituted  their  supposed  defense  to  this  action.  They 
admitted  therein  that  Conrad  Crossley  had  died  testate,  a^  al- 
leged in  the  complaint ;  that  his  last  will  and  testament  had 
been  duly  admitted  to  probate  in  the  Madison  Circuit  Court ; 
that  the  appellee,  Corydon  W.  Crossley,  had  been  duly  ap- 
pointed and  qualified  as  executor,  and  had  taken  upon  himself 
the  execution  of  said  will ;  and  that,  under  the  fourth  item  of 
said  last  will,  the  testator  had  bequeathed  to  his  daughter  Sarah 
Brown,  the  appellant's  relatrix,  the  legacy  of  $900,  mentioned 
in  her  complaint.  The  appellees  alleged  in  said  third  paragraph 
of  their  answer,  that,  beyond  her  said  legacy  of  $900,  the  rela- 
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trix  had  no  other  or  further  interest  in  the  personal  property 
belonging  to  said  testator's  estate,  for  the  reason  that  the  same 
was  all  disposed  of,  by  the  testator's  will,  to  other  persons ;  and 
that  her  said  legacy  had  been  fully  paid  to  the  relatrix,  in  the 
manner  following,  to  wit,  by  the  advancement  to  her  by  the 
testator,  after  the  execution  of  his  said  will  and  before  his  death, 
of  the  sum  of  one  hundred  dollars,  which  said  adyancement  of 
said  sum  was  intended  as  an  ademption  of  a  like  amount  of  her 
said  legacy,  and  the  residue  of  said  legacy,  to  wit,  the  sum  of 
$800,  had  been  fully  paid  to  the  relatrix  by  the  said  executor, 
Corydon  W.  Crossley,  in  certain  payments,  giving  the  date  and 
amount  of  each  payment. 

We  pass  now  to  the  consideration  of  the  several  questions 
presented  for  our  decision  by  the  learned  counsel  of  the  rela- 
trix, in  their  able  and  exhaustive  brief  of  this  cause ;  and  these 
questions  we  will  take  up  and  pass  upon,  as  nearly  as  we  can,  in 
the  same  order  in  which  counsel  have  presented  them.  It  is 
earnestly  insisted  by  the  counsel  of  the  relatrix,  that  the  ver- 
dict of  the  jury  was  not  sustained  by  sufficient  evidence ;  and, 
upon  this  point,  we  think  they  are  fully  supported  by  the 
record.  It  was  shown  by  the  evidence,  that  the  testator,  Con- 
rad Crossley,  by  the  fourth  item  of  his  last  will,  had  bequeathed 
to  the  relatrix  a  legacy  of  $900.  Of  this  legacy  it  was  not 
claimed  by  the  appellees,  and  the  evidence  did  not  show,  that 
the  executor,  Corydon  W.  Crossley,  or  any  one  in  his  behalf, 
had  ever  paid  the  relatrix  any  more,  in  the  aggregate,  than  the 
sum  of  $800.  Of  the  residue  of  said  legacy,  to  wit,  the  sum  of 
$100,  it  was  alleged  by  the  appellees,  as  we  have  seen,  in  the 
third  paragraph  of  their  answer,  that  the  testator,  after  the  exe- 
cution of  his  said  will  and  before  his  death,  advanced  the  said 
sum  to  the  relatrix,  and  that  this  advancement  was  intended  as 
an  ademption  of  a  like  amount  of  her  said  legacy.  The  only 
evidence  in  the  record  bearing  upon  this  allegation  of  the  appel- 
lees' answer  was  the  evidence  of  the  relatrix,  as  a  witness  in  the 
cau^e.  She  was  called  as  a  witness  by  the  appellees,  and  testi- 
fied as  follows : 

"  My  father  never  paid  me  a  cent  of  money  in  his  life.  He 
gave  me  some  money,  Sunday  evening,  when  I  was  leaving  his 
Vol.  L— 27 
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house.  He  banded  me  some  money,  and  said  he,  *  Sade,'  or 
'  Sallie,  take  this/  and  I  took  it  and  thanked  him  for  it,  and  he 
said  I  was  welcome.  I  took  it  home  and  counted  it,  and  there 
was  just  $100  of  it.  I  think  this  was  the  latter  part  of  Uie 
winter  or  first  of  spring,  1867.  I  don't  know  whether  or  not 
the  will  was  then  made.  He  never  said  anything  to  me  about 
the  will.  There  was  no  person  present  but  him  and  m&  I 
never  heard  my  father  mention  a  will.  He  has,  in  his  time, 
given  me  $200.  I  don't  know  when  it  was  that  he  gave  me 
the  first  $100.  I  can't  say  how  long  between  the  two  one- 
hundred-dollar  receipts.  I  would  say  fully  a  year,  and  probably 
longer.  These  two  one  hundred  dollars  are  all  he  ever  gave  me 
of  any  amount.  There  was  never  anything  said  between  me 
and  my  father  after  he  paid  me  the  last  $100,  about  it."  On 
cross-examination,  she  further  testified :  "  I  went  Sunday  morn- 
ing to  see  father,  and  Sunday  evening  he  was  lying  on  the 
lounge,  and  he  gave  me  the  money,  and  did  not  even  say  how 
much  it  was.     I  have  given  all  he  said." 

It  seems  to  us  that  the  $100  given  the  relatrix  by  the  testa- 
tor, in  his  lifetime,  imder  this  evidence,  cannot  be  regarded  as 
an  ademption  of  a  like  amount  of  her  legacy,  under  his  will,  for 
the  reason  that  the  evidence  utterly  fails  to  show  that  the  tes- 
tator, in  making  such  gift,  intended  that  it  should  operate  as 
such  an  ademption.  The  rule  upon  this  point,  as  we  understand 
it,  is,  that  where  one  who  has  made  his  will  giving  a  legacy  to 
a  child,  afterward,  during  life,  gives  a  portion  to,  or  makes  pro- 
vision for,  such  child,  it  will  be  deemed,  even  if  not  so  expressed, 
an  ademption  or  satisfaction  of  such  legacy,  if  the  circumstances 
indicate  that  intention,  if  it  is  not  less  than  the  legacy,  if  it  i» 
certain,  and  of  the  same  general  nature ;  but  if  the  difiPerence 
between  the  gift  inter  vwosy  and  the  legacy  named  in  the  will, 
be  large  and  important,  then  the  presumption  of  an  intention 
to  substitute  the  portion  for  the  legacy  ought  not  to  and  wiU 
not  be  allowed  to  prevail.  Weston  v.  Johnson,  48  Ind.  1 ; 
Story  Eq.  sec.  1111 ;  StoJcesherry  v.  Reynolds^  57  Ind.  426.  It 
cannot  be  questioned  or  denied,  we  think,  that  there  is  much 
confusion  and  uncertainty,  both  in  the  reported  cases  and  in 
the  legal  text-books,  in  regard  to  the  question  we  are  now  con- 
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sidering.     This  has  arisen,  in  part,  perhaps,  from  an  inapt  nse 
of  words,  or  from  giving  or  attempting  to  give  to  words  of  a 
technical  import  and  use  their  plain  and  ordinary  meaning* 
Thus,  the  word  "portion,"  which  is  so  often  used  with  refer- 
ence to  the  gift  inter  vivos  which  shall  operate  as  an  ademption 
of  a  given  legacy,  is  clearly  a  word  of  technical  Import,  when 
used  in  that  connection.    It  is  generally  used  for  the  purpose 
of  indicating  or  signifying  that  part  of  a  person's  estate  which 
a  child  would  be  entitled  to  upon  the  death  of  such  person,  but 
which  has  been  given  to  the  child  by  such  person  while  living,  as 
an  advancement  or  provision.    Where,  as  in  this  case,  there  is 
great  disparity  between  the  gift  made  inter  vvvoe,  and  the  leg- 
acy to  the  child  bequeathed  in  the  will,  the  amount  of  the 
legacy  being  largely  in  excess  of  the  amount  of  the  gift,  it 
seems  to  us  that  the  gift  cannot  be  regarded  as  either  a  portion 
or  an  advancement,  within  the  legal  meaning  of  those  terms, 
which  will  operate  either  as  an  ademption  or  a  satisfaction  pro' 
tunto  of  the  legacy,  unless  the  testator,  in  making  the  gift,  de- 
clare his  intention,  or  unless  the  circimistances  clearly  indicate 
such  intention,  that  such  gift  shall  so  operate.    On  this  point,, 
therefore,  we  conclude,  as  we  began,  with  the  opinion  that  the 
evidence  in  the  record  fails  to  show  that  the  testator  intended^ 
in  giving  said  sum  of  $100  to  the  relatrix,  under  the  circum- 
stances, that  such  gift  should  operate  as  an  ademption  or  satis- 
faction of  a  like  amount  of  the  legacy  bequeathed  to  her  in  his 
will. 

We  think  that  the  verdict  of  the  jury,  in  this  case,  was  not 
sustained  by  the  evidence,  for  another  reason.  The  appellee, 
Corydon  W.  Crossley,  on  the  30th  day  of  March,  1876,  qualified 
as  the  executor  of  the  testator's  will,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  trust.  On  the  trial  of  the  cause, 
and  for  the  purposes  of  such  trial,  ^^  it  was  agreed  between  the 
parties,  that  the  defendant,  Corydon  W.  Crossley,  is  executor 
of  the  last  wUl  and  testament  of  Conrad  Crossley,  deceased,  and 
that  he  has  all*  the  time  had  sufficient  assets  with  which  to  pay 
all  the  debts  of  said  decedent,  and  all  the  legacies  provided  for 
by  said  will,  and  that  the  executor  has  paid  the  plaintiff,  upon 
her  legacy,  eight  hundred  dollars,  as  follows :   Oct.  11th,  1869, 
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$400;  Oct.  13th,  1869,  $160 ;  Sept.  19th,  1870,  $100 ;  Nov. 
14th,  1870,  $50;  Dec.  22d,  1870,  $100.  That  said  testator 
died  the  12th  day  of  March,  1869,  and  that  this  executor  was 
appointed  as  such  on  the  30th  day  of  March,  1869.  Said 
facts,  so  agreed  upon,  being  considered  as  evidence  in  said 
cause." 

Upon  these  agreed  facts,  and  the  law  applicable  thereto,  it 
is  urged  by  the  attorneys  of  the  relatrix,  that,  even  upon  the 
theory  of  the  ademption  or  satisfaction,  by  the  testator  in  his 
lifetime,  of  the  sum  of  $100  of  the  legacy  to  the  relatrix  named 
in  the  will,  and  that  there  remained  of  said  legacy,  to  be  paid 
by  the  executor,  the  sum  of  $800  and  no  more,  the  verdict  of 
the  jury  was  contrary  to  the  law  and  the  evidence.  This  point, 
we  think,  is  well  taken.  It  was  admitted  by  the  appellees  as  a 
fact,  that  the  executor  had  at  all  times  the  means  in  his  hands, 
wherewith  to  pay  the  relatrix  her  legacy.  In  such  a  case,  the 
general  rule  of  law  is,  that  where  a  general  legacy  is  given,  and 
no  time  of  payment  is  specified,  it  will  draw  interest  after  the 
^expiration  of  one  year  from  the  death  of  the  testator.  2  Wil- 
liams on  £x'rs,  5th  Am.  ed.  1283,  and  notes.  This  role  was 
recognized  and  approved  by  this  court  in  the  ease  of  Case  v. 
Case^  51  Ind.  277.  Under  this  rule  it  will  be  seen,  from  the 
facts  agreed  upon,  that  the  relatrix  was  clearly  entitled  to  inter- 
est at  the  rate  of  six  per  centum  per  annum,  on  all  of  her  legacy 
remaining  unpaid  on  the  12th  day  of  March,  1870,  from  and 
after  that  day,  deducting  payments  thereafter  made.  It  f oUows, 
therefore,  that  the  verdict  of  the  jury,  in  this  case,  was  contraiy 
to  the  law  and  the  evidence. 

Over  the  objections  of  the  relatrix  the  appellees  were  al- 
lowed by  the  court  to  give  in  evidence  a  paper  writing,  purport- 
ing to  be  a  former  will  executed  by  the  testator  about  one  year 
prior  to  the  execution  of  the  will  which  was  admitted  to  pro- 
bate after  his  death.  It  seems  to  us  that  the  court  clearly  erred 
in  the  admission  of  this  old  will.  It  was  not  competent  evi- 
dence for  any  purpose.  Upon  the  execution  of  the  later  will, 
the  former  one  was  revoked,  and  became  invalid  and  mere 
waste  paper.  The  inferences  attempted  to  be  drawn  from  the 
old  will  and  the  later  one,  we  think,  were  unsound  and  f  alia- 
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cions.  In  the  old  will,  the  testator  appeared  to  hav^e  given  the 
relatrix  and  her  two  Bisters  each  the  sum  of  $1,000,  and  in  the 
later  will  only  $900  each.  After  the  execution  of  the  former 
will,  he  gave  the  relatrix  the  first  $100 ;  and  it  is  argued  that, 
because  the  testator  only  gave  her  $900  in  the  later  will,  there- 
fore he  must  have  charged  her  with  the  first  $100  as  an  ad- 
vancement, and,  as  the  first  $100  was  thus  treated  by  the  testa- 
tor, so  he  must  have  intended  the  second  $100  as  an  ademption 
pro  tanto  of  the  legacy  in  the  later  will.  We  think  this  argu- 
ment is  unsound.  From  the  fact  that  the  legacies  to  each  of 
his  three  daughters  appear  to  have  been  reduced  in  precisely 
the  same  amount,  it  would  be  much  more  reasonable  to  infer 
that  the  change  was  made  in  the  amount  of  these  legacies,  on 
account  of  some  real  or  imaginary  depreciation  of  the  testator's 
estate.  We  know  of  no  rule  of  evidence  which  would  author- 
ize or  justify  the  decision  of  the .  court  in  the  admission  of  the 
old  will  as  evidence  in  this  cause.  Ilarness  v.  HamesSj  49  Ind. 
384. 

The  court  instructed  the  jury  as  follows :  "  The  presump- 
tion of  law  is,  that  the  $100  paid  was  intended  as  a  payment  of 
80  much  of  the  legacy.  And  if  there  is  no  evidence  or  circum- 
stances tending  to  rebut  the  presumption,  you  should  so  regard 
it  as  a  payment  of  so  much  on  the  $900  legacy."  We  think 
this  instruction  to  the  jury  was  clearly  erroneous.  As  applicable 
to  the  case  made  by  the  evidence,  the  payment  of  the  $100  by 
the  testator  to  the  relatrix,  inter  vwoSj  was  not  intended,  under 
and  by  force  of  any  presumption  of  law,  as  a  payment  of  so 
much  of  the  legacy.  In  commenting  upon  the  evidence,  we 
have  already  said  all  that  we  desire  to  say  in  regard  to  the  law 
which,  we  think,  is  applicable  to  this  case.  There  is  no  pre- 
sumption of  law  that  the  $100  given  by  the  testator  in  his  life- 
time to  the  relatrix  was  intended  by  him  as  a  payment  pro 
tanto  of  her  legacy.  It  was  alleged  by  the  appellees,  in  the 
third  paragraph  of  their  answer,  that  this  $100  was  intended  as 
an  ademption  «of  a  like  amount  of  the  legacy ;  but  this  was 
denied  by  the  relatrix,  and  the  burden  of  this  issue  was  on  the 
appellees.  Therefore,  the  court  erred  in  instructing  the  jury, 
as  it  did  in  eflEect,  that  unless  the  relatrix  had  shown  by  evi- 
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dence  or  circumstances,  that  the  testator  did  not  intend  the 
$100  as  a  payment  of  a  like  amount  of  her  legacy,  the  juiy 
must  find  that  the  $100  was  a  payment  of  so  much  of  the  leg- 
acy. The  burden  of  the  issue  was  thus  cast  upon  the  relatrii, 
and  she  was  required  to  prove  by  evidence  or  circumstances  the 
negative  of  such  issue.    This  was  certainly  erroneous. 

For  the  reasons  given,  we  are  clearly  of  the  opinion  that  the 
court  erred  in  overruling  the  motion  of  the  appellant's  relatrix 
for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Afl  to  ademption  of  legacies,  see  Allen  y.  Allen  and  Van  Houten  y.  Poet. 


John  R  Van  Houten,  Executor,  vs.  George  Post. 

[88  New  Jeney  Equity,  844.] 

Legacy. — Ademption. — Declabations  of  testator. 

Where  a  parent  bequeaths  a  legacy  to  a  child  it  is  understood  to  be  a  portion, 
and  if,  after  the  execution  of  the  will,  the  parent  gives  a  sum  of  money  to  the 
child  equal  in  amount  to  the  legacy,  if  it  be  ejusdem  geiuris,  it  will  be  tn 
ademption  of  the  legacy,  if  so  intended 

The  advancement  of  a  less  sum,  with  intent  to  go  on  the  legacy,  will  be  an 
ademption /r^  ianto. 

Evidence  of  parol  declarations  of  testator  of  the  fact  of  giving  the  money  is  not 
admissible,  but  such  fact  must  be  proved  by  other  testimony. 

Charges  in  books,  made  by  parent  against  child,  are  admissible  in  evidence  to 
show  advancements. 

The  fact  of  the  money  having  passed  from  the  parent  to  the  child  being  proved, 
it  will  be  presumed  to  be  in  satisfaction  of  the  legacy;  but  the  presumption 
will  be  slight,  and  evidence  of  parol  declarations  of  testator  that  he  did  not  so 
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intend,  and  also  his  declarations  in  reply  thereto  that  he  did  so  intend,  are  ad-* 
missible. 
Whethet  intended  to  be  a  gift,  independent  of  the  legacy,  or  the  payment  of  a 
debt,  or  a  portion  in  ademption  of  the  legacy,  is  to  be  decided  by  the  circum- 
stances and  facts  proved  in  each  case. 

On  appeal  from  a  decree  of  the  ordinary. 

J.  Hopper  and  J.  D.  BedUy  for  appellant. 
T.  D.  Iloxseyy  for  respondent. 

Pabkss,  J,  Bachel  Van  Honten  executed  her  last  will 
on  the  20th  day  of  October,  a.  d.  1857,  and  died  in  the  year 
1863. 

The  executors  named  in  her  will  were  her  son-in-law  John 
B.  Yan  Houten,  and  her  son  George  Post,  the  litigants  in  this 
suit. 

On  April  27th,  1866,  an  account  was  filed  for  settlement  in 
the  Orphans  Court  of  the  county  of  Passaic.  It  purports  to  be 
the  account  of  both  executors,  but  was  filed  and  sworn  to  only 
by  John  B.  Van  Houten.  George  Post,  the  other  executor, 
filed  exceptions  to  the  account.  Van  Houten  prayed  allowance 
for  the  sum  of  $5,000.  paid  by  him  to  his  wife  Catharine  Yan 
Houten  for  a  legacy  of  that  amount  bequeathed  to  her  by  the 
will  of  her  mother. 

To  this  claim  for  allowance  by  Van  Houten,  Post,  who  is 
interested  in  the  residue,  excepted,  on  the  ground  that  after  the 
execution  of  the  will  the  testatrix  advanced  the  amount  of  said 
legacy  to  her  daughter  Catharine  with  the  intention  of  satisfy- 
ing the  same,  and  that  thus  the  legacy  was  adeemed.  The 
Orphans  Court  sustained  this  view  and  refused  to  allow  Yan 
Houten  the  credit  he  claimed.  From  the  decree  of  the  Or- 
phans Court,  Yan  Houten  appealed  to  the  Prerogative  Court, 
and  the  ordinaiy  affirmed  the  same,  and  ordered  Yan  Houten  to 
pay  the  costs  of  appeal  out  of  his  own  funds.  From  the  de- 
cree made  by  the  ordinary,  Yan  Houten  appealed  to  this  court. 

The  question  to  be  decided  is,  whether  the  $5,000  legacy  be- 
queathed to  Catharine  by  the  will  of  her  mother  was  adeemed. 
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This  bequest  is  at  the  close  of  the  eleventh  item  of  the  will, 
and  is  ordered  to  be  paid  out  of  the  proceeds  of  certain  land 
which  the  executors  were  ordered  to  sell. 

Where  a  parent  bequeaths  a  legacy  to  a  child,  it  is  under- 
stood to  be  a  portion,  and  if,  after  the  execution  of  the  will, 
the  parent  gives  a  sum  of  money  to  the  child  equal  in  amount 
to  the  legacy,  if  it  be  ejusdem  generis^  it  will  be  an  ademption 
of  the  legacy,  if  so  intended.  2  Story's  Eq.  Jur.  §  1111  et  «y., 
and  notes  thereto  ;  2  Wms.  Exrs.  (ed.  187T),  1439  ;  2  Eedf.  on 
Wills,  537,  and  notes. 

And  if  the  advancement  of  a  less  sum,  with  intent  to  go  on 
the  legacy,  be  proved,  it  will  be  an  ademption  pro  tanto.  2 
Eedf.  on  Wills,  688. 

To  prove  the  ademption  of  a  legacy  it  must  appear,  first, 
that  the  legatee  received  the  money  from  the  testator  after  the 
execution  of  the  will ;  and  secondly,  that  such  money  was  ad- 
vanced as  a  portion,  with  the  intention  of  satisfying  the  legacy. 

There  is  some  contradiction  in  the  authorities  as  to  the  ad- 
missibility of  the  parol  declarations  of  the  testator,  after  the 
execution  of  the  will,  upon  the  fact  of  the  passing  over  of 
money  to  the  child,  and  also  as  to  the  intent,  especially  where 
such  declarations  are  not  made  contemporaneously  with  the  act. 
After  careful  examination  of  the  cases,  the  following  are  de- 
duced and  stated  as  rules  upon  this  much  vexed  question.  To 
prove  the  mere  fact  of  the  passing  over  of  the  money  from  the 
parent  to  the  child,  evidence  of  the  parol  declarations  of  the 
testator  is  not  admissible,  but  such  independent  fact  must  be 
proved  by  other  testimony.  Fawkner  v.  Watts^  1  Atk.  407 ; 
BaUon  v.  Allen,  1  Hal.  Ch.  99  ;  2  Wms.  Exrs.  1444. 

To  admit  evidence  of  such  declarations  would  be  to  revoke 
the  provisions  of  a  will  by  parol.  There  is  no  reason  for  such 
a  departure  from  principle.  Should  a  parent  make  an  advance- 
ment to  satisfy  a  legacy  to  a  child,  and  there  be  no  evidence  of 
the  fact  of  giving  the  money  to  the  legatee,  he  can  easily  mani- 
fest his  intention  by  executing  a  codicil. 

Charges  in  books  made  by  parent  against  child  have  been 
so  long  admitted  in  the  courts  of  this  State,  as  tending  to  show 
advancements,  that  the  rule  in  reference  to  these  cannot  now 
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be  well  changed,  but  such  evidence  as  to  the  fact  of  passing 
over  the  money  is  of  a  low  grade. 

The  fact  of  the  money  having  passed  from  the  parent  to 
the  child,  after  the  execution  of  the  will,  being  proved,  the 
next  question  is  as  to  the  admissibility  of  evidence  to  show  the 
intention. 

Was  it  a  gift  independent  of  the  provisions  of  the  will,  or  a 
loan,  or  payment  of  an  obligation  ;  or  was  it  intended  as  a  por- 
tion in  siitisf action  of  the  legacy  ? 

The  cxirrent  of  authority  holds  that  it  will  be  presumed  to 
be  a  portion,  but  that  this  presumption  is  slight,  and  to  over- 
come it  evidence  of  parol  declarations  of  the  testator  is  admis- 
sible to  show  that  he  did  not  intend  the  money  as  a  portion  in 
satisfaction  of  the  legacy,  and,  in  reply  thereto,  his  parol 
declarations  that  he  did  so  intend  may  be  shown,  to  ascertain 
if  the  presumption  be  well  or  ill  founded.  Rosewell  v.  Bennetj 
3  Atk.  77 ;  Evrk  v.  Eddowes,  3  Hare,  509. 

The  presumption  arising  from  the  passing  of  the  money 
from  the  parent  to  the  child  is  so  slight  and  so  easily  overcome, 
that  the  rule  may  be  stated  to  be  that  whether  the  money  was 
intended  to  be  a  gift  independent  of  the  legacy,  or  the  pay- 
ment of  a  debt,  or  a  portion  in  ademption  of  the  legacy,  must 
be  decided  by  the  circumstances  and  facts  proved  in  each  case. 

Declarations  of  a  testator  as  to  the  object,  when  admitted 
in  evidence  to  overcome  or  sustain  the  presumption,  in  order  to 
adeem  a  legacy,  should  not  be  vague  and  uncertain,  but  should 
be  stated  with  some  particularity,  so  that  they  could  be  under- 
stood by  the  witness  who  heard  them.  Otherwise  they  should 
be  entitled  to  but  little  weight. 

Declarations  of  the  intention,  to  avail  as  evidence,  should 
be  made  by  a  testator  who,  at  the  time  of  making  them,  was  in 
the  possession  of  his  mental  faculties.  If  the  evidence  in  the 
case  now  under  consideration  proves  that,  at  the  time  of  mak- 
ing the  alleged  declarations  as  to  intention,  Eachel  Van  Hou- 
ten,  the  testatrix,  was  insane,  and  not  in  condition  of  mind  to 
make  a  will,  such  declarations,  if  admissible,  should  be  disre- 
garded in  determining  the  question  whether  a  provision  in  so 
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solemn  an  instroment  as  a  last  will  shonld  be  thereby  rendered 
nugatory. 

For  two  years  before  the  death  of  Bachel  Van  Honten  she 
was  insane.  For  some  time  previous  thereto  she  was,  as  the 
witnesses  say,  out  of  her  mind  much  of  the  time.  In  the  early 
part  of  a  conversation  she  would  appear  to  be  sane,  but  if  the 
interview  was  prolonged  she  would  become  excited  and  furious. 
Especially  would  this  be  the  case  if  the  conversation  related  to 
her  property  or  her  will.  At  such  times,  the  witnesses  say,  she 
had  not  mind  enough  to  make  a  will.  For  the  last  two  years 
of  her  life  she  did  not  have  lucid  intervals. 

The  declarations  admitted  by  the  Orphans  Court  were  made 
by  the  testatrix  about  the  time  of  the  interview  spoken  of  by 
Aaron  S.  Pennington  in  his  testimony,  or  subsequent  thereto, 
and,  to  ascertain  her  state  of  mind  then,  it  will  be  necessary  to 
refer  to  his  evidence. 

Mr.  Pennington  says  that  the  testatrix  made  certain  declarar 
tions  to  him,  on  the  26th  day  of  October,  1859,  as  to  the  object 
of  the  giving  of  money  which  the  exceptant  claims  was  ad- 
vanced by  her  to  her  daughter.  He  swears  that  he  drew  the 
will  and  superintended  its  execution  in  1857,  and  that  before 
he  called  on  her,  upon  the  occasion  he  speaks  of,  she  had  lost 
her  mind  in  great  measure,  but  when  her  partial  derangement 
commenced  he  could  not  say.  He  further  says  that  he  went  to 
see  her  a  nimiber  of  times,  to  ascertain  if  she  was  in  a  condi- 
tion to  make  an  alteration  in  her  will  about  Adrian  Post,  in  re- 
lation to  his  share,  and  on  those  occasions  she  would  get  flurried 
and  unable  to  make  a  will,  as  he  thought ;  that  the  last  time  he 
saw  her  she  was  very  much  out  of  her  mind,  and  told  him 
she  was  afraid  he  would  do  her  bodily  harm.  He  further 
says  that  on  the  26th  day  of  October,  1859,  the  day  she  made 
the  declarations  to  which  he  testifies,  he  would  not  have  al- 
lowed her  to  cancel  that  will  under  any  circumstances,  and  that 
he  doubted  if  on  that  day  she  had  full  capacity  to  make  a  new 
will.  Some  of  the  other  witnesses  speak  of  her  declarations 
about  the  time  of  the  interview  with  Mr.  Pennington,  or  subse- 
quent thereto ;  but  in  view  of  his  evidence  as  to  her  state  of 
mind,  it  is  not  necessary  to  examine  their  testimony.     What- 
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ever  she  said  xinder  those  circumstances  (if  legal  evidence) 
should  have  no  influence  in  the  determination  of  this  cause. 

Leaving  out  of  view  all  evidence  of  the  declarations  of  the 
testatrix,  for  the  reasons  already  stated,  it  remains  to  consider 
other  testimony  offered  by  the  exceptant,  for  the  purpose  of 
proving  that  Catharine  received  the  money  from  testatrix  after 
the  execution  of  her  will,  and  the  object  for  which  it  was  re- 
ceived by  her. 

It  is  said  that,  in  some  casual  conversations,  Catharine  ad- 
mitted that  she  had  received  from  her  niother  $5,000,  in  satis- 
faction of  the  legacy.  Declarations  of  a  legatee,  both  as  to  the 
fact  of  the  receipt  of  money  and  the  object  for  which  it  was 
received,  are  important,  and  proof  of  this  character  should  be 
examined  with  much  care.  The  only  testimony  produced  by 
exceptant  on  this  branch  of  the  case  worthy  of  consideration, 
is  that  of  Aaron  S.  Pennington.  Upon  the  evidence  of  this 
witness  the  decision  of  the  Prerogative  Court  is  mainly  based- 
Mr.  Pennington  was  a  gentleman  of  high  character,  and 
would  not  intentionally  make  any  statement  he  did  not  believe 
to  be  true ;  but  from  all  the  admitted  facts  in  the  cause,  and 
from  other  parts  of  Mr.  Pennington's  testimony,  it  is  evident 
that  he  was  mistaken  in  his  statement  of  what  Catharine  said 
to  him  about  the  advancement  of  the  money. 

It  must  be  observed  that  the  examination  of  Mr.  Pennington 
as  a  witness,  took  place  nearly  nine  years  after  this  alleged  con- 
versation with  Catharine.  Mr.  Pennington  says,  in  substance, 
that  about  two  years  after  the  will  was  executed,  he  visited  the 
testatrix,  having  the  will  with  him,  and  that  his  recollection  is 
that,  as  he  came  down  stairs  from  the  room  of  the  testatrix,  he 
saw  Catharine  for  a  few  moments,  and  told  her  that  her  mother 
said  that  the  $5,000  dollars  (referring  to  the  legacy)  had  been 
paid  her  in  the  house,  and  that  she  replied,  ^^  That  is  right." 
He  adds  that  his  impression  of  what  Catharine  said  depends 
entirely  upon  his  recollection.  Mr.  Pennington  further  says 
that,  when  he  went  to  his  office,  he  indorsed  what  the  testatrix 
had  said  on  the  envelope  in  which  the  will  was  inclosed,  and 
he  thought  he  had  also  indorsed  what  '^  Caty  "  said,  but  found, 
when  he  came  to  give  his  testimony,  he  had  not  done  so. 
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If  Catharine  did  say  what,  after  the  lapse  of  so  many  years, 
Mr.  Pennington  thinks  she  said,  is  it  not  strange  that  he  did 
not  indorse  her  reply  to  him  on  the  envelope  at  the  time  he 
indorsed  the  declaration  of  the  testatrix?  His  object  must 
have  been  to  preserve  evidence,  and,  as  a  lawyer,  he  mnst  have 
known  that  the  admissions  of  Catharine  were  of  far  more  im- 
portance than  the  declarations  of  testatrix,  especially  when,  the 
testatrix,  as  this  witness  says,  had  lost  her  mind  to  such  an  ex- 
tent as  not  to  be  able  to  make  a  will  upon  that  day. 

If  the  memory  of  the  witness  failed  him  as  to  his  supposed 
indorsement  of  what  "  Caty "  said  upon  the  envelope,  did  it 
not  also  fail  him  as  to  what  ^^  Caty  "  did  actually  say  ?  One  is 
in  reference  to  a  supposed  fact,  and  the  other  relates  to  a  hur- 
ried conversation,  which  is  much  more  difficult  to  retain. 

The  strongest  evidence  of  inconsistency  in  the  testimony  of 
Mr.  Pennington,  showing  conclusively  great  infirmity  of  mem- 
ory, is  the  fact  that  on  the  1st  day  of  February,  1865,  he  wrote 
a  receipt  for  Catharine  Van  Houten  to  sign,  acknowledging  the 
receipt  from  the  executor  of  Eachel  Van  Houten  of  $5,000— 
for  the  very  legacy  in  question. 

Upon  this  instrument,  signed  by  his  wife,  John  R.  Van 
Houten  paid  the  money  which  in  his  account  he  asked  the 
Orphans  Court  to  allow  him. 

Mr.  Pennington  was  not  the  adviser  of  the  Van  Houtens 
alone,  but  was  the  counsel  and  confidential  friend  of  the  whole 
family  of  the  testatrix.  If  Catharine  had  told  him  the  I^;acy 
had  been  paid  her,  by  advancement  of  money  by  her  mother 
after  making  the  will,  would  he  have  allowed  the  executor  to 
pay  her  again  ?  An  honorable  and  just  man,  such  as  all  admit 
Aaron  S.  Pennington  was,  would  not  have  suffered  Catharine 
to  receive  a  double  portion. 

But  it  is  said  that,  at  the  time  he  wrote  the  receipt,  Mr. 
Pennington  had  forgotten  that  Catharine  had  told  him  she  had 
received  the  amount  of  the  legacy  from  her  mother.  This  is 
an  acknowledgment  of  his  loss  of  memory.  The  writing  of 
the  receipt  was  about  three  years  previous  to  the  examination 
of  Mr.  Pennington  as  a  witness,  and  if  he  had  any  memory  of 
the  conversation  with  Catharine,  it  would  certainly  then  have 
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been  more  accurate  than  at  the  subsequent  period  of  his  exam- 
ination. 

The  circumstances  attending  the  writing  of  that  receipt 
were  calcukted  to  call  attention  to  what  Catharine  had  said 
about  the  legacy,  if  she  ever  did  say  what  the  witness  thinks 
she  did.  He  knew  that,  by  the  will  which  he  had  drawn  and 
kept  in  his  possession  until  the  death  of  the  testatrix,  Catha- 
rine's legacy  of  $6,000  was  to  be  paid  to  her  out  of  the  pro- 
ceeds of  sale  of  certain  land  by  the  executors,  which  sale  he 
was  to  approve.  He  did  approve  the  sale  and  prepare  a  deed 
for  the  property,  aud  also  wrote  a  receipt  for  commissions,  to 
be  signed  by  the  person  who  effected  the  sale ;  and  on  the 
same  day  he  wrote  the  receipt  for  the  legacy  for  Catharine  to 
sign.  There  should  not  have  been  any  confusion  in  his  mind, 
for  there  was  no  other  $5,000  legacy  bequeathed  to  Catharine. 

Is  not  the  fact  that  Mr.  Pennington  wrote  the  receipt  for 
the  legatee  to  sign  so  inconsistent  with  his  testimony  as  to 
what  she  had  said  to  him  about  the  legacy,  as  to  conclusively 
demonstrate  that  his  memory  cannot  be  relied  upon  ?  If  the 
conversation  with  Catharine  had,  for  the  moment  while  writ- 
ing the  receipt,  escaped  his  memory,  would  it  not  have  oc- 
curred to  him  in  time  to  have  the  money  refunded  to  the 
executor  ?  Although  he  must  have  seen  the  executor  and  lega- 
tee almost  every  day,  there  was  no  mention  of  the  conversation 
with  Catharine  until  some  three  years  afterward,  when  he  was 
examined  as  a  witness. 

To  justify  Mr.  Pennington  in  writing  the  receipt  upon 
which  Catharine  was  paid  her  legacy  by  the  executor,  it  is  not 
sufficient  to  say  that  he  did  not  wish  to  take  part  in  any  dispute 
about  the  matter,  nor  be  counsel  for  either  party. 

There  is  no  evidence  that  at  the  time  the  receipt  was  drawn 
there  was  any  controversy  about  the  legacy,  nor  did  the  diffi- 
culty concerning  its  payment  arise  until  Mr.  Van  Houten  pre- 
sented his  account  for  settlement.  It  was  Mr.  Pennington's 
duty  to  take  part,  if  he  had  knowledge  of  a  fact  or  declaration 
of  the  legatee  which,  if  proved,  would  adeem  the  legacy.  It 
cannot  be  supposed  that  so  just  a  man  as  Aaron  S.  Pennington 
was  known  to  be,  would  have  remained  silent  and  suffered 
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Catharine  to  be  paid  $5,000  which  he  knew  she  had  aeknowl- 
edged  she  had  already  received.  Much  less  would  he  aid  such 
payment  by  drawing  a  receipt  for  the  money,  for  her  to  sign. 

There  is  evidenoe  that  when  John  E.  Van  Honten  desired 
to  have  his  executor's  account  prepared  for  settlement  with  the 
Orphans  Court  he  took  the  papers,  including  the  $5,000  re- 
ceipt, to  Mr.  Pennington  for  that  purpose,  and  that  the  account 
claiming  allowance  for  payment  of  the  legacy  to  Catharine  was 
prepared  in  his  office. 

From  the  foregoing,  it  is  evident  that  Mr.  Pennington  had 
entirely  forgotten  what  Catharine  had  said  on  the  occasion 
spoken  of  by  him,  and  he  says  he  never  spoke  to  her  again  on 
the  subject. 

If  the  testimony  closed  here,  it  is  clear  that  there  is  not 
sufficient'proof  to  justify  the  court  in  holding  that  the  legacy 
was  adeemed.  But  there  is  evidence  on  the  part  of  the  appel- 
lant. Catharine  Van  Houten  denies  positively  that  she  ever 
told  Mr.  Pennington  what  he  says  he  thinks  she  did,  or  that 
she  ever  told  any  one  that  her  mother  had  given  her  any  money 
in  satisfaction  of  the  legacy.  Both  Mr.  and  Mrs.  Yan  Houten 
swear  that  she  (Catharine)  never  had  the  $5,000,  nor  any  part 
thereof,  in  payment  on  the  legacy.  They  say  that  prior  to  the 
construction  of  the  house  referred  to  in  the  evidence,  or  about 
that  time,  the  testatrix,  while  yet  sane,  made  her  daughter 
presents  of  a  few  small  sums,  amounting  in  all  to  about  $300, 
to  aid  in  the  building,  undertaken  at  the  testatrix's  request, 
and,  in  fact,  in  part  for  her  accommodation,  and  toward  which 
she  had  promised  to  contribute. 

This  version  of  the  transaction  is  sustained  by  the  evidence 
of  Adrian  Post,  a  favorite  grandchild,  who  resided  with  her, 
and  knew  more  about  her  motives  while  she  was  in  possession 
of  her  mental  faculties  than  any  other  witness.  He  says  his 
grandmother  never  told  him  she  had  furnished  a  cent  toward 
the  house,  but  said  she  would  help  along  a  little  towards  it, 
for  the  house  she  lived  in  was  not  large  enough  for  her  own 
family. 

Mr.  Van  Houten  says,  in  his  testimony,  that  he  built  the 
house  with  his  own  money,  except  about  $800  which  he  re- 
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ceived  from  his  wife,  $300  of  which  he  Bays  her  mother  pre- 
sented to  her  at  different  times.  He  states  how  he  obtained 
the  money  to  bnild  the  house,  and  prpduces  a  copy  of  records 
of  deeds  of  lands  sold  by  him  prior  to  the  commencement  of 
the  work,  showing  consideration-money  expressed  as  received, 
greater  in  amonnt  than  the  cost  of  the  house.  There  is  also 
evidence  to  show  that  at  that  time  John  E.  Yan  Houten  was 
abundantly  able  to  pay  for  such  a  house  from  his  own  funds. 

If  Catiiarine  received  $5,000  from  her  mother  during  her 
life,  and  after  the  execution  of  the  will,  in  what  sums  was  it 
handed  to  her  ?  Was  all  given  her  at  once,  or  at  different 
times,  and  if  so,  how  much  at  a  time  ?  To  answer  these  im- 
portant questions  no  evidence  is  produced.  Is  it  not  strange 
that  if  so  large  a  sum  as  $5,000  was  given  by  the  testatrix  to 
her  daughter,  no  one  saw  it  done  ?  It  must  be  remembered 
that,  even  before  she  became  insane,  the  testatrix  was  not  capa- 
ble of  transacting  such  business  without  assistance. 

Mr.  Pennington  or  Mr.  Van  Houten  had  attended  to  her 
financial  affairs  for  several  years  before  she  lost  her  mind. 
The  money  could  not  well  have  been  disbursed  by  her  to  Cath- 
arine without  the  knowledge  of  one  or  both  of  them.  Both 
were  witnesses  in  this  cause,  but  neither  testifies  that  he  ever 
saw  any  money  pass  from  the  testatrix  to  her  daughter. 

Again,  where  did  the  testatrix  get  the  money  to  give  to  her 
daughter?  There  is  nothing  to  show  the  receipt  by  testatrix  of 
any  considerable  sum  of  money  at  the  time  of  the  building  of 
the  house,  or  within  a  reasonable  time  previous  thereto.  Sev- 
eral years  before  that  event  she  had  received  $1,700  or  $2,400 
for  a  mortgage,  but  as  her  money  when  it  came  in  was  re- 
invested, either  by  Mr.  Van  Houten  or  Mr.  Pennington,  it  is 
not,  in  the  absence  of  evidence,  to  be  presumed  that  the  testa- 
trix had  that  money  by  her  at  the  time  of  the  building  of  the 
house.  If  not  given  to  George  Post,  of  which  there  is  some 
evidence,  or  used  in  support  of  the  family  she  had  around  her, 
some  of  whom  were  continually  clamoring  for  money,  it  was 
doubtless  re-invested. 

Could  the  testatrix,  in  her  condition  and  with  her  surround- 
ings, have  received  a  sum  so  large  as  to  satisfy  the  legacy  in 
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question,  without  some  evidence  of  the  fact  i  Does  not  the 
testimony  prove  that  for  several  years  before  her  actual  insan- 
ity, she  was  not  able  to  transact  such  business  alone  ?  When, 
from  whom  and  in  what  sums  did  she  receive  the  money? 
Did  she  give  any  receipt  or  writing  of  acknowledgment,  or 
cancel  any  mortgage  of  large  amount  ?  Or  is  there  any  parol 
testimony  of  the  particulars  of  any  such  transaction?  No 
such  evidence  is  produced.  The  testimony  in  the  cause  does 
not  sustain  the  allegation  that  the  legacy  was  adeemed. 

The  claim  of  the  appellant  for  the  payment  of  $5,000  to 
his  wife  for  her  legacy  shonld  have  been  allowed  him  in  his 
account  before  the  Orphans  Court.  The  decree  of  the  ordin- 
ary afSrming  the  decree  of  the  Orphans  Court  is  reversed. 

The  appellant  also  appeals  from  that  part  of  the  decree  of 
the  Prerogative  Court  which  directs  the  costs  of  the  appeal  to 
be  paid  out  of  his  own  funds.  This  part  of  the  decree  should 
also  be  reversed.  While  it  is  true  that  the  mass  of  the  testi- 
mony has  no  relevancy  to  the  issue  in  the  cause,  and  while  the 
effort  appears  to  have  been  made  to  reveal  the  family  history 
from  its  beginning,  in  its  most  hideous  and  repulsive  form, 
rather  than  to  elucidate  the  question  before  the  court,  yet  it 
cannot  be  perceived  that  one  party  was  less  eager  to  prolong 
such  a  disgraceful  contest  than  the  other,  and  as  the  litigants 
seem  to  have  equally  enjoyed  this  character  of  litigation  for 
more  than  thirteen  years,  each  party  should  pay  his  own  costs 
in  the  appeal  before  the  Prerogative  Court,  and  also  in  this 
court,  out  of  his  own  funds. 

Decree  unanimously  reversed. 


See  State  v.  Crosslej,  ante,  p.  418,  and  Allen  v.  AUen,  inflra. 
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Geobge  W.  W.  Dove  et  al.  vs.  George  H.  Torr, 

[128  Massachusetts,  88.] 

Devibe  To  heies,— CoNsraucnoN. 

A  testator,  after  derising  the  residue  of  his  real  estate  to  his  daughters  and  the 
survivor  of  them  until  death  or  marriage,  provided  that,  "  after  the  marriage 
or  death  of  my  surviving  daughter  taking  under  this  item,  the  estate  herein 
devised  shall  descend  to  those  persons  who  may  then  be  entitled  to  take  the 
same  as  my  heirs."  J/eld,  that  the  devise  over  was  to  those  who  were  the 
heirs  of  the  testator  at  the  time  of  his  death. 

Contract  by  the  heirs  at  law  of  John  Dove,  deceased,  upon 
a  written  agreement,  dated  June  21, 1879,  by  the  terms  of  which 
the  plaintifEs  agreed  to  sell  and  the  defendant  agreed  to  buy  a 
parcel  of  land  in  Andover ;  the  plaintiffs,  within  one  week  from 
the  date  of  the  agreement,  to  convey  said  land  in  fee  simple  to 
the  defendant  free  from  all  incumbrances  by  a  good  and  suffi- 
cient warranty  deed ;  and  the  defendant  to  pay  the  plaintiffs 
$100  upon  the  delivery  of  the  deed.  The  case  was  submitted 
to  the  Superior  Court,  and,  after  judgment  for  the  plaintiffs,  to 
this  court  on  appeal,  on  an  agreed  statement  of  facts  in  substance 
as  follows : 

The  agreement  declared  on  was  duly  made  between  the 
plaintiffs  and  the  defendant ;  and  a  deed  of  the  land  named 
therein,  properly  executed  and  acknowledged  by  the  plaintiffs, 
was  tendered  by  them  to  the  defendant  within  one  week  from 
the  date  of  the  agreement.  John  Dove  died  in  1876,  seized  in 
fee  simple  of  the  land  described  in  the  agreement,  and  leaving 
a  will,  ihe  sixth  clause  of  which  was  as  follows :  "  Sixth.  I  de- 
vise to  those  of  my  daughters  who  shall  not  have  married  at  my 
decease  all  the  residue  of  my  real  estate,  to  have  and  to  hold 
the  same  to  them  and  the  survivor  of  them  for  their  lives  and 
during  the  life  of  such  survivor,  they  and  the  survivor  of  them 
continuing  unmarried.  The  marriage  of  any  one  of  my  daugh- 
ters who  take  under  this,  item  shall  terminate  her  interest  and 
life  estate  under  this  devise.  After  the  marriage  or  death  of 
my  surviving  daughter  taking  under  this  item,  the  estate  herein 
Vol.  I.— 28 
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devised  shall  descend  to  those  persons  who  may  then  be  entitled 
to  take  the  same  as  my  heirs."  The  land  described  in  the  agree- 
ment is  part  of  the  residue  of  the  estate  under  the  above  clause; 
.  and  is  not  needed  for  the  payment  of  debts  and  legacies.  Two 
of  the  plaintife  were  the  only  daughters  of  John  Dove,  who 
had  not  married  at  the  time  of  his  decease,  and  they  have  not 
since  married ;  and  no  conveyance  or  other  incumbrance  has 
been  made  or  suffered  by  any  of  the  plaintiffs  since  the  decease 
of  the  testator.  The  defendant  refused  to  accept  the  deed  on 
the  sole  ground  that,  under  the  sixth  clause  of  the  will,  the  deed 
did  not  convey  a  good  title. 

If,  upon  the  foregoing  facts,  the  deed  conveyed  the  title 
called  for  by  the  agreement,  judgment  was  to  be  entered  for  the 
plaintiffs  for  $50 ;  otherwise,  for  the  defendant. 

S.  Lincoln^  Jr.  {S.  B,  Ives,  Jr.j  with  him),  for  the  plaintifis. 
-  Z.  S.  Tv^kermariy  for  the  defendant. 

6bay,  C.  J.  The  decision  of  this  case  depends  upon  the 
true  construction  of  that  clause  of  the  will  of  John  Dove  by 
which,  after  devising  the  residue  of  his  real  estate  to  his  daugh- 
ters and  the  survivor  of  them,  until  death  or  marriage,  he  pro- 
vides as  follows :  "  After  the  marriage  or  death  of  my  surviving 
daughter  taking  under  this  item,  the  estate  herein  devised  shall 
descend  to  those  persons  who  may  then  be  entitled  to  take  the 
same  as  my  heirs." 

The  word  "  then  "  is  here  inserted,  not  as  in  Long  v.  Black- 
ally  3  Ves.  486,  in  Sears  v.  Russelly  8  Gray,  86,  and  in  Thomson 
V.  LuddingtoUy  104  Mass.  193,  by  way  of  description  of  the 
persons  who  are  to  take,  but  by  way  of  defining  the  time  when 
they  shall  come  into  the  enjoyment  of  that  which  is  devised  to 
them.  The  word  "  surviving  "  is  not  superadded,  as  in  HvUburi 
V.  Emeraoriy  16  Mass.  241,  and  in  Olvey  v.  Hully  21  Pick.  311 ; 
nor  is  the  devise  to  those  who  would  have  been  the  testator's 
heirs  at  law  if  he  had  died  at  that  time.  But  the  testator  de- 
clares it  to  be  his  will  that  the  estate  '^  shall  descend  to  those 
persons  who  may  then  be  entitled  to  take  the  same  as  my  heirs." 
A  devise  to  ^' heirs"  or  "heirs  at  law,"  is  always  construed  as 
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referring  to  those  who  are  such  at  the  time  of  the  testator's 
death,  unless  a  different  intent  is  plainly  manifested  by  the  will. 
Abbott  V.  Bradstreety  3  Allen,  587 ;  Mifwt  v.  Twppan^  122  Mass. 
535.  The  application  of  this  rule  to  the  present  case  is  fortified 
by  the  nse  of  the  word  "  descend,"  which  ordinarily  denotes  the 
vesting  of  the  estate  by  operation  of  law  in  the  heirs  immediately 
upon  the  death  of  the  ancestor.  Upon  a  view  of  the  whole  clause, 
we  are  of  opinion  that  it  manifests  the  intention  of  the  testator 
to  have  been,  that,  after  the  particular  estates  which  he  had 
specifically  given  by  his  will  should  have  failed,  the  law  should 
take  its  course,  and  his  estate  go  to  his  heirs,  as  if  he  had  made 
no  further  disposition.  Bulloch  v.  DowneSj  9  H.  L.  Cas.  1 ; 
Moriimefr  v.  Slater^  7  Oh.  D.  322 ;  s.  c.  nom.  Mortimore  v. 
Moiivmorej  4  App.  Cas.  448. 

Judgment  aflirmed. 


Foster's  Appeal. 

[87  Pennsylvania  State,   67.] 

Lost  will. — Pboof  of  contents. 

Where  the  will  was  in  the  possession  of  the  testator  himself,  and  it  cannot  be 

foand  after  his  death,  it  will  be  presumed  to  have  been  revoked;  but  this  is  a 

natural  presumption  which  may  be  rebutted. 
Upon  proof  that  the-  will  was  in  existence  at  the  death  of  the  testator  unrevoked, 

and  that  it  was  subsequently  lost  or  destroyed,  its  contents  may  be  proved  by 

parol,  and  probate  granted  thereon. 

Appeal  from  the  decree  of  the  Orphans  Court  of  Wayne 
county. 

I^ac  P.  Foster  died  in  November,  1876.  His  sons  William 
H.  Foster  and  Isaac  N.  Foster,  alleging  that  their  father's  will 
^^  lost,  offered  a  paper  purporting  to  be  a  copy  made  from  the 
notes  of  instructions  given  to  Charled  S.  Minor,  deceased's  at- 
torney.   The  register  granted  probate  to  this  document,  where- 
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npoQ  some  of  the  deceased's  children  appealed  to  the  Orphans 
Court. 

Minor  testified  that  he  had  drawn  six  wills  for  deceased,  in 
1861, 1862, 1865, 1867, 1870  and  1875 ;  that  deceased  came  to 
him  with  his  first  will  in  1860 ;  that  no  will  was  cancelled  till 
a  new  one  was  drawn  ;  that  the  reproduced  will  was  made  np 
from  memoranda  in  deceased's  handwriting  from  which  his  last 
will  had  been  drawn. 

William  H.  Foster  testified  that  he  talked  to  his  father  abont 
the  existence  of  the  will  during  the  last  week  of  his  life ;  that 
his  father  then  spoke  of  changing  it ;  that  in  another  conversa- 
tion about  the  will,  his  father  said,  ^^  Mr.  Minor  knows  all  abont 
it ;  jou  will  find  everything  pertaining  to  my  estate  in  the 
lower  drawer  of  the  secretary  in  my  bed  room ;  I  wish  these 
papers  to  pass  into  your  hands."  Witness  had  known  previ- 
ously where  the  wiU  was  kept ;  his  father  had  taken  out  of  this 
drawer  a  large  envelope  indorsed,  ^^  The  last  will  and  testament 
of  Isaac  P.  Foster,"  and  said  it  was  his  will ;  his  father  put  it 
back  in  the  drawer,  which  was  locked,  but  the  drawer  over  it 
was  open,  and,  by  removing  it,  access  could  be  had  to  the  will ; 
that  after  his  father's  death,  a  careful  search  was  made  in  the 
drawer,  and  in  every  other  imaginable  place,  but  the  will  could 
not  be  found. 

Isaac  N.  Foster  testified :  "  I  saw  father  on  Wednesday  pre- 
ceding his  death,  about  noon.  I  took  a  seat  near  his  bed,  and 
he  commenced  talking  about  his  business  matters.  He  began 
the  conversation  in  this  way :  '  I  don't  know  as  you  know  that 
I  have  paid  that  $1,200  note.  You  know  what  note  I  mean  !  ' 
I  answered  I  did,  and  mentioned  the  note.  *  Ton  mean  the 
Isaac  Ward  note  ? '  Father  said,  *  As  my  will  is,  I  don't  know 
but  what  William  can  lay  claim  to  that  note.  I  don't  want 
him  to  do  it,  and  don't  think  he  will.'  I  replied  to  him  liat 
we  had  better  see  William.  He  then  said  that  he  wanted  to 
see  Mr.  Minor,  William  and  myself  together.  *Mr.  Ifinor 
knows  all  about  my  matters  and  wishes,  and  in  my  wiU  I  have 
left  him  sole  arbitrator  of  all  matters  of  differences.'  Father 
was  at  this  time  suffering  a  good  deal  of  pain ;  he  was  physically 
weak ;  his  mind  was  active  and  good,  no  doubt  about  it ;  he  was 
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undressed  and  in  bed.  I  was  there  in  the  neighborhood  of  an 
honr. 

^'  Previons  to  this,  had  learned  from  father  that  he  had  made 
a  will ;  he  was  in  a  sort  of  stupor  from  Thursday  until  his  death 
on  the  Saturday  following." 

The  subscribing  witnesses  testified  to  the  due  execution  of 
the  wilL  The  feeble  condition  of  deceased  during  the  week 
previous  to  his  death  and  his  inability  to  leave  his  room  was 
shown  by  other  witnesses. 

The  Orphans  Court  affirmed  the  register's  decision. 

J.  M.  Mayer  J  George  J.  Purdy  and  F.  CcMrroU  Brewster ^  for 
appellants. 

H.  JH.  Seety  and  George  O.  Waller ^  for  appellees. 

Chief  Justice  Aonew  delivered  the  opinion  of  the  court. 
That  Isaac  P.  Foster  made  and  executed  in  due  form  of  law  a 
wiU  in  writing,  on  or  about  the  5th  of  June,  1875,  is  an  indis- 
putable  fact.  That  the  contents  of  this  will  are  clearly  and 
fully  proved,  both  by  testimony  and  by  written  memoranda  in 
the  testator^s  own  handwriting,  is  equaUy  plain,  and  no  question 
arises  as  to  the  number  of  witnesses,  the  contents  being  proved 
by  two,  as  well  as  by  the  memoranda  furnished  by  the  testator 
himself.  The  will  not  being  found  after  the  testator's  death 
and  diligent  search,  two  material  questions  arise  upon  the  assign- 
ment of  errors : 

1.  Whether  the  presumption  of  revocation  by  the  testator 
himBftlf  is  rebutted  by  the  evidence. 

2.  Whether  the  contents  can  be  proved  by  parol  evidence. 

There  is  ample  evidence  to  rebut  the  presumption  of  a  rev- 
ocation by  the  testator.  Many  facts  contribute  to  this  result, 
among  which  these  leading  circumstan.ces  appear.  Isaac  P. 
Foster  was  never  without  a  will  for  the  last  fifteen  years  of  his 
life,  having  had  seven  written  under  the  supervision  of  counsel 
and  made  necessary  by  the  nature  and  amount  of  his  estate,  the 
number  of  his  chUdren,  and  advancements  made  to  some,  and 
those  matters  were  often  dwelt  upon  by  himself.  He  himself 
regarded  his  will  of  1875  as  existing  until  and  while  lying  on 
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hiB  death-bed,  when  too  feeble  to  destroy  it  withont  afisistance. 
Up  to  this  time  he  made  efforts  to  procure  a  codicil  to  alter  the 
will  in  a  certain  aspect,  made  necessary  by  the  f  ailnre  in  the 
payment  of  interest  on  certain  bonds,  but  being  prevented  by 
the  extremity  of  his  last  illness,  died  under  the  belief  that  he 
had  arranged  with  his  executors  to  pay  these  legatees  money 
instead  of  the  bonds.  These  and  corroborating  circumstances 
show  that  the  testator  had  no  thought  of  a  revocation. 

That  the  presumption  of  a  personal  revocation  can  be  thus 
rebutted  is  shown  by  the  authorities  cited  by  the  appellees.  The 
presumption  of  revocation  arises  from  the  fact  that  the  will  was 
known  to  be  in  the  possession  of  the  testator  himself,  and  that 
it  cannot  be  found  after  his  death.  It  is,  therefore,  a  natural 
presumption  merely,  because  it  cannot  be  supposed  the  testator 
would  part  with  it,  unless  he  intended  to  put  it  out  of  the  way, 
and  because  it  is  out  of  the  way  and  cannot  be  accounted  for^ 
the  presumption  that  he  intended  to  revoke  it  arises.  like 
other  natural  presumptions  drawn  from  evidence,  and  not  de- 
clared dejure^  for  some  legal  end,  it  must  give  way  to  stronger 
evidence  of  the  continued  existence  of  the  will,  and  the  testa- 
tor's reliance  upon  it  as  the  disposition  he  had  made  of  his 
property. 

The  will,  then,  being  in  existence  at  the  death  of  the  testator, 
unrevoked  by  him,  its  loss  or  actidental  destruction  difiers  not 
from  the  loss  or  destruction  of  any  other  solemn  instrument, 
such  as  a  deed,  a  note  or  bond,  or  a  record.  The  contents, 
therefore,  may  be  proved  in  like  manner,  as  shown  by  the  au- 
thorities cited.  It  is  a  postulate  of  the  question  that  the  testa- 
tor left  behind  him  at  death,  a  last  will  in  writing,  legally  exe- 
cuted and  published,  and  unrevoked  by  any  act  or  direction  of 
his.  That  the  law  will  not  tolerate  any  making  of  a  will  for 
him  by  other  means  than  his  own  act  in  writing,  duly  executed, 
is  clear.  But  such  a  will  having  a  legal  existence,  yet  acci- 
dentally lost  or  destroyed,  the  establishment  of  its  contents  is 
not  the  making  of  a  new  will,  but  a  restoration  merely  of  that 
which  the  testator  himself  made  and  left  behind  him  to  govern 
his  estate.  There  is  no  greater  sanctity,  in  this  respect,  than 
the  restoration  by  parol  evidence  of  other  instruments  equally 
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solemn  and  having  an  equal  effect  in  the  disposition  of  prop- 
erty. The  law  simply  comes  in  aid  of  his  own  legally  per- 
formed act,  to  prevent  his  intentions  from  being  frustrated  or 
defrauded.  The  authorities  upon  the  republication  of  wills, 
made  before  the  passage  of  the  act  of  1833,  have  a  bearing,  and 
may  therefore  be  cited — some  not  appearing  in  the  paper 
books :  Havard  v.  Davis,  2  Binn.  406 ;  Jones  v.  Sartley,  2 
Whart.  103,  citing  many  cases ;  Campbell  v.  Jamison,  8  Barr. 
498 ;  Jack  v.  Shoenberger,  10  Harris,  416 ;  FransertHs  Will,  2 
Casey,  203.  "We  cannot  perceive  that  the  learned  judge  erred 
in  ruling  either  point. 

In  regard  to  the  right  to  an  issue  there  is  no  difficulty. 
True,  the  right  to  a  jury  trial  is  given  in  the  41st  section  of  the 
act  of  15th  March,  1832,  relating  to  registers  and  registers' 
courts,  whenever  a  dispute  upon  a  matter  of  fact  arises  before 
any  register's  court ;  but  the  request  for  it  must  come  in  due 
time.  Here  no  request  was  made,  but  the  case  was  submitted 
to  the  judge  of  the  Orphans  Court,  was  fully  argued,  and  the 
papers  were  in  his  possession  for  an  opinion  and  decree.  On 
application  for  a  re-argument  he  permitted  it.  But  he  did  not 
re-open  the  case  for  all  purposes.  If,  under  the  pretext  for  a 
request  for  a  re-argument,  it  waA  intended  to  cover  up  an  in- 
tention to  force  an  issue,  and  thus  delay  a  cause  already  fuUy 
submitted  to  a  competent  tribunal,  it  was  not  such  a  request  as 
the  court  was  bound  to  regard.  It  was  in  the  sound  discretion 
of  the  court  then  to  allow  an  issue  or  not.  There  was  no  abuse 
of  its  power  in  his  refusal. 

We  discover  no  other  matter  worthy  of  serious  notice. 

The  decree  of  the  Orphans  Court  is  therefore  affirmed,  and 
the  appeal  of  the  appellants  dismissed  at  their  costs,  which  they 
are  ordered  to  pay. 


Presamption  from  Proof  of  Loss* — ^Proof  that  deceased  executed  a 
will  which  cannQt  be  found  at  the  time  of  his  death,  raises  a  presumption 
that  it  was  revoked.  Evidence,  however,  will  be  received  to  rebut  this  pre- 
sumption, and  to  show  a  loss  or  spoliation  of  the  document. 

The  contents  of  the  instrument  may  then  be  shown  by  parol  or  secondary 
evidence.    Dickey  v.  Malechi,  6  Mo.  182;  Bowen  v.  Idley,  1  £dw.  Ch.  148; 
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Idley  V.  Bowen,  11  Wend.  227;  Fetherly  v.  Waggoner,  11  Wend.  699;  Everitt 
y.  Ereritt,  41  Barb.  885;  Johnson's  Will,  40  Conn.  587;  Minkler  v.  Minkler,  14 
Vt  125;  Dudley  v.  Wardner,  41  Vt.  59;  Reeves  v.  Booth,  2  Mills  (8.  C).  884; 
Durant  y.  Ashmore,  2  Richard.  184;  Hayard  y.  Dayis,  2  Binn.  406;  Jones  t. 
Murphy,  8  Watts  &  S.  275;  Ejtchens  y.  Kitchens,  89  Ga.  169;  Wisener  y.  Man- 
pin,  2  J.  Baxter,  842;  Brown  v.  Brown,  10  Teiger,  84;  Buchanan  y.  Matlock, 
8  Humph.  390 ;  Morris  y.  Swaney,  7  Heisk.  591;  Wilmot  y.  Talbot,  8  Hairis 
&  McH.  2;  Hall  y.  Gilbert,  81  Wis.  691;  Ford  y.  Teagle,  62  Ind.  61; 
Bailey  y.  Stiles,  1  Green  Ch.  221 ;  Clerk  y.  Wright.  8  Pick.  67. 

The  courts  scan  closely  the  evidence  produced,  and  it  is  said  that  the 
proof  of  the  lost  will  must  be  of  "  the  clearest  and  most  stringent"  chanc- 
ter.  Davis  v.  Sigoumey,  8  Met  488;  Newell  v.  Homer,  120  Mass.  277; 
Todd  v.  Wickliffe,  12  B.  Mon.  289;  Newell  v.  Newell,  9  S.  &  M.  56;  Yin- 
ing  v.  Hall,  40  Miss.  88. 

Proof  of  Execution. — ^The  fact  that  a  will  is  lost  does  not  do  away  with 
proof  of  compliance  with  the  statutory  requisites  of  execution.  These  must 
be  proved,  as  if  the  vrill  were  in  existence.  Not  by  the  same  description  of 
evidence,  but  by  sufficient  proof  to  show  a  compliance  with  the  legal  require- 
ments. Grant  v.  Grant,  1  Sandf.  Ch.  285;  Mercer  v.  Mackin,  14  Bush,  434; 
Chisholm  v.  Ben,  7  B.  Mon.  408. 

Even  if  the  entire  will  cannot  be  proved  so  as  to  entitle  it  to  admission  to 
probate,  if  its  execution  can  be  properly  proved,  and  it  is  shown  to  have  con- 
tained a  clause  expressly  revoking  all  former  wills,  it  is  nevertheless  a  good 
revocation,  and  may  be  set  up  against  the  probate  of  an  earlier  will.  Wallis 
v.  Wallis,  114  Mass.  510;  Havard  v.  Davis,  2  Binn.  406;  Day  v.  Day,  2  Green 
Ch.  549;  Yining  v.  Hall,  40  Miss.  88;  Legare  v.  Ashe,  1  Bay.  464. 

Declarations  of  the  testator  made  at  or  near  the  time  of  his  death  are  ad- 
missible, to  show  whether  the  destruction  was  or  was  not  by  his  direction. 
Toundt  v.  Youndt,  8  Grant  Cas.  140;  Durant  v.  Ashmore,  2  Richard.  184; 
Mercer  v.  Mackin,  14  Bush,  484;  Steele  v.  Pxice,  5  B.  Mon.  68. 

But  there  must  be  some  evidence  first  of  the  existence  of  the  will.  Such 
declarations  are  to  be  received  as  corroborative  evidence.  Clarke  y.  Morton, 
5  Rawle,  285;  Chisholm  v.  Ben,  7  B.  Mon.  408. 

Jarisdiction  to  Establish  Lost  Wills.— The  general  rule  is  that  pro- 
bate courts  have  no  inherent  powers  to  establish  lost  or  spoliated  wills.  Re- 
course must  be  had  to  a  Court  of  Chanceiy  jurisdiction.  Waggener  v.  Lyles, 
29  Ark.  47;  Bailey  v.  Stiles,  1  Green  Ch.  220;  Matter  of  Simpson,  56  How. 
Pr.  125. 

But  the  contrary  practice  obtains  in  Kentucky.  Campbell  v.  West,  8  B. 
Mon.  242;  Hunt  v.  Hamilton,  9  Dana,  90. 

Several  States  have  passed  statutes  giving  surrogates  courts  the  same 
powers  in  this  respect  as  equity  courts  possess. 

Thus  New  York,  by  Laws  1870,  chap.  859,  g  8,  and  §  2621  of  the  Code 
of  Civil  Procedure. 

Wisconsin,  by  §  8791  of  the  Revised  Statutes  of  1878. 

Kansas,  Dassler  Comp.  Laws  1879,  chap.  117,  §  45. 

California,  Code  of  avil  Procedure,  g  11888. 


MORELAND  ▼.  BRADY.  441 

Statutes  Jiegnlaiing  Proof  of  Lost  Wills.— There  are  also  statutory 
provisioiis  in  some  States  regulating  the  probate  of  lost  or  destroyed  wills. 
The  New  York  act  requires  proof  that  ' '  the  will  was  in  existence  at  the  time 
of  the  testator's  death,  or  was  fraudulently  destroyed  in  his  lifetime,  and  its 
provisions  must  be  clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  equivalent  to  one  witness."  Code  of 
Civil  Procedure,  §  1865 ;  8  Rev.  Stat.  6th  ed.  §§  05-100. 

Under  this  language,  proof  that  deceased  a  month  before  his  death  said 
Mb  will  was  in  a  certain  desk  at  his  house,  where  he  lived  with  his  daugh- 
ter, whoee  interests  were  adverse  to  the  provisions  of  the  will,  and  that  it 
could  not  be  found  on  a  search  made  three  days  after  his  death,  is  not  suffi- 
cient evidence  of  its  existence  at  the  time  of  death.  Knapp  t.  Enapp,  6 
Seid.  276. 

But  where  the  testator,  immediately  after  execution,  gave  the  will  to  a 
third  party  as  custodian,  who  testified  that  he  locked  it  in  a  trunk,  and  he 
supposed  it  was  there  at  the  time  of  testator's  death,  but  it  could  not  be  found 
alter  a  diligent  search,  the  evidence  is  sufficient  Schultz  v.  Schultz,  85  N. 
Y.  653. 

A  similar  distinction  is  taken  in  Dawson  v.  Smith,  8  Houst.  885 ;  Hildreth 
V.  Schillenger,  2  Stockt.  Ch.  196. 

A  will  destroyed  in  consequence  of  a  belief  in  the  truth  of  a  false  and 
fraudulent  statement  made  by  the  testator's  son  may  be  proved  under  this 
act.    Yoorhees  v.  Yoorhees,  89  N.  Y.  468. 

But  a  will  cannot  be  said  to  be  established  by  two  witnesses  if  they  difiler 
materially,  either  as  to  beneficiaries  or  as  to  the  amount  of  bequests.  Sheri- 
dan V.  Houghton,  6  Abb.  K.  C.  284. 

See  also  Mercer  v.  Mackin,  arUe,  p.  899,  and  cases  cited. 
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[8  Oregon,  808.] 

MiSDBSCBIPnOK     OF    DBVISBD     PROPERTY. — AdMISSIBILITT     OP 

EXTRANEOUS  PAROL  EYIDENCB. 

Errors  in  the  description  of  the  legatee  or  subject-matter  of  the  bequest  will  not 
avoid  the  gift,  provided  enough  remains  to  show  with  reasonable  certainty  the 
intent  of  the  testator. 

Where  a  will  devised  to  Maigaret  lot  2  in  block  187,  and  to  Esther  lot  i  in  block 
187,  and  it  appeared  that  the  testator  had  no  such  lots  as  i  and  2  in  block  187, 
but  did  own  lots  3  and  4  in  said  block  :  IfeU,  that  the  erroneous  part  of  the 
description  might  be  rejected  and  that  the  remainder  was  sufficient  to  identify 
the  property  with  reasonable  certainty. 
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Appeal  from  Multnomah  county.  The  facts  are  stated  in 
the  opinion. 

Dolphj  JBronaughj  DoVph  <&  Simon^  for  appellant. 
WiUiami  Strong  dk  Sons,  for  respondents. 

By  the  Court,  Boise,  J.  This  appeal  is  taken  from  a  decree 
rendered  by  the  Circuit  Court  for  the  county  of  Multnomah,  in 
favor  of  the  respondent  and  against  the  appellants.  The  snit 
was  brought  to  quiet  the  respondent's  possession  and  title  to  lot 
number  three  in  block  one  hundred  and  eighty-seven,  in  the 
city  of  Portland,  against  Matthew  Brady  and  George  Brady, 
who  sues  by  his  guardian,  James  Wilson*  The  appeal  is 
taken  alone  by  Matthew  Brady.  The  parties  all  claim  to  de- 
rive title  from  one  Bernard  Biady,  late  of  Multnomah  county, 
deceased. 

The  facts  established  by  the  evidence  are  as  follows : 

1.  That  Bernard  Brady  made  his  will  on  the  twenty-ninth 
day  of  October,  1862,  and  died  at  the  city  of  Portland,  Oregon, 
on  the  thirty-first  day  of  October,  1862.  It  was  admitted  to 
probate  in  the  County  Court  of  the  county  of  Multnomah,  on 
the  seventh  day  of  [November,  1862,  and  his  estate  has  been 
duly  administered  upon. 

2.  The  fourth  clause  of  his  will  is,  so  far  as  is  material,  as 
follows :  "  As  also  a  certain  parcel  of  ground  or  lots  in  the  city 
of  Portland,  and  numbered  as  follows,  to  wit :  No.  block  187, 
one  hundred  and  eighty-seven,  lot  No.  (2)  two,  I  bequeath  to 
Margaret  McGiU." 

3.  Sixth  clause  of  will :  "  I  also  bequeath  to  my  sister  Esther 
Brady,  that  lot  or  parcel  of  ground,  in  the  city  of  Portland,  as 
here  described,  lot  No.  (1)  one,  in  block  (187)  one  hundred  and 
eighty-seven — otherwise  its  value." 

4.  Twelfth  clause  of  will :  "  Th6  remainder  of  my  estate 
and  effects  I  bequeath  to  be  equally  divided  between  my  brother 
Matthew  Brady,  and  Margaret  McGill,  and  George  A.  Brady, 
orphan  child  of  John  Brady,  deceased." 

5.  That  Bernard  Brady  did  not,  at  the  time  he  made  his  will 
or  died,  or  ever,  own,  or  claim  to  own,  or  have  any  interest  in, 
lots  1  and  2  in  block  187,  or  either  of  them,  but  did,  at  the  time 
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he  made  his  will,  and  when  he  died,  own  lots  3  and  4  in  the 
same  block,  by  an  equitable  title  derived  from  Jasper  W.  John- 
son, nnder  an  instrument  in  writing,  dated  October  4, 1862,  exe- 
cuted and  acknowledged  by  the  said  Johnson  and  his  wife,  and 
in  all  respects  a  perfect  deed,  except  that  no  seals  were  affixed 
to  the  grantors'  signatures. 

6.  That,  on  the  nineteenth  day  of  March,  1878— during  th6 
pendency  of  this  suit — ^f  or  a  nominal  consideration,  and  on  pur- 
pose to  correct  the  alleged  error  of  the  want  of  a  seal  in  the 
preceding  deed,  and  upon  the  representation  of  Matthew  Brady, 
this  defendant  and  appellant,  that  he,  the  said  Matthew  Brady, 
was  the  sole  heir  of  the  said  Bernard  Brady,  and  the  bona  jide 
owner  of  the  premises,  the  said  Johnson  and  his  wife  duly  exe- 
cuted a  good  and  sufficient  confirmatory  deed  to  the  said  Matthew 
Brady  of  the  said  lots  3  and  4  in  said  block  187. 

7.  The  respondent  introduced  in  evidence  a  power  of  attor- 
ney, executed  in  Ireland  by  Esther  Brennan  and  her  husband, 
John  Brennan,  to  Margaret  McGiU ;  and  ,a  deed  from  Esther 
Brennan  and  John  Brennan,  her  husband,  by  Margaret  McGill, 
attorney  in  fact  to  James  N.  Lyon,  and  a  chain  of  conveyances 
from  Lyon  to  respondent,  and  offered  in  evidence  a  certified 
copy  of  the  will  of  Bernard  Brady,  and  probate  thereof. 

One  of  the  witnesses  signs  by  making  his  mark.  The  sig- 
nature of  Bernard  Brady  and  the  attestation  of  the  witnesses 
are  as  follows :  His 

Witness  The  signature,  Bebnabd  x  Bbady. 

Patrick  Macken.  Mark. 

The  above  instrument  of  three  pages  was  now  here  sub- 
scribed by  Bernard  Brady  to  be  his  last  will  and  testament,  and 
he  then  acknowledged  to  each  of  us  that  he  had  subscribed  the 
same,  and  we,  at  his  request,  signed  our  names  hereto  as  attest- 
ing witnesses.  Patrick  Bbady, 

Eesiding  at  Portland,  Or. 
His 
Daniel  x  McGill, 
Mark. 
Eesiding  at  Portland,  Or. 
Witness  to  this  will  and  testament  of  Bernard  Brady, 

Patrick  Macken. 
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It  is  claimed  by  the  appellant  that  the  will  of  Beniard 
Brady  is  void,  because  it  appears  that  he  signed  it  by  making 
his  mark,  and  that  some  other  person  signed  his  name  to  the 
same  without  stating  that  he  signed  the  testator's  name  at  his 
request,  and  as  a  witness,  as  required  by  the  statute  of  Oregon. 
The  manner  in  which  the  will  was  signed  by  the  testator,  and 
attested  by  the  subscribing  witnesses,  was  in  substantial  com- 
pliance with  the  requirements  of  the  statute  in  that  respect,  as 
was  held  by  this  court  in  Pool  v.  Bvffum  (3  Or.  438)^  to  which 
we  refer  as  decisive  of  this  point. 

But  it  is  further  claimed,  that  the  devise  is  void  on  account 
of  a  false  description  of  the  lots  intended  to  be  devised,  and 
that  no  parol  evidence  is  admissible  in  aid  of  its  construction. 
While  it  is  conceded  to  be  the  general  rule,  that  oral  evidence 
is  not  admissible  to  explain  or  vary  the  words  of  a  written  in- 
strument, there  are  so  many  exceptions  and  qualifications  of  the 
rule,  that  no  case  is  tried  where  the  force,  operation  and  con- 
struction of  a  written  instrument  are  concerned,  tiiat  oral  evi- 
dence is  not  received  in  aid  of  its  construction.  The  role 
excluding  oral  proof  in  explanation  of  written  instruments, 
applies  to  the  language  of  the  instrument,  and  not  to  its  im- 
port or  construction.  1  Greenleaf  Ev.  sec.  277.  But  the 
written  instrument  "  may  be  read  in  the  light  of  surrounding 
circumstances,"  in  order  to  more  per;fectly  understand  its  trae 
meaning. 

It  is  very  common  "  to  receive  oral  proof  to  show  that  lan- 
guage was  used  in  a  peculiar  sense,  or  that  one  term  was  used 
for  another ;  or  that  an  essential  term,  to  make  the  definition 
perfect,  was  wholly  omitted  or  erroneously  stated.  These  cor- 
rections are  every  day  made  by  courts  in  fixing  the  construction 
of  wills  and  other  written  instruments,  by  aid  of  extraneous 
evidence  in  regard  to  the  state  and  condition  of  the  subject- 
matter  of  the  devise  or  of  the  devisee,  in  regard  to  one  or  the 
other." 

Wills  are  frequently  made  during  the  last  sickness  of  testa- 
tors, and  they  too  often  depend  wholly  upon  memory  for  de- 
scription of  their  lands,  and  in  consequence  they  are  liable  to 
great  indefiniteness  and  occasional  error.    And,  on  looking  into 
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the  many  cases  decided,  we  find  that  courts  have  for  a  long 
period  of  years  been  compelled  to  deal  with  these  descriptions 
in  a  very  lenient  manner,  in  order  to  reach  the  true  intent  of 
the  testator,  ^'  where  that  seemed  practicable  by  the  act  of  con- 
Btruction,  and  by  the  admission  of  oral  evidence  to  remove 
latent  ambiguities." 

Mr.  Sedfield  says :  ^^  One  rule  upon  the  subject  is  so  thor- 
oughly established  as  to  have  become  a  maxim  in  the  law^ 
FaUa  demimrtraiio  non  nocet.  The  practical  meaning  of  which 
is,  that  however  many  errore  there  may  be  in  description,  either 
of  the  legatee  or  of  the  subject-matter  of  the  devise,  it  will  not 
avoid  the  bequest,  provided  enough  remains  to  show  with  rea- 
sonable certainty  what  was  intended."  Bedfield's  American 
Cases  upon  the  Law  of  Wills,  544 ;  Roman  Catholic  Orpharir 
Am/lum  V.  Em/nhonSy  3  Bradf .  Sur.  B.  144 ;  Jackaon  v.  SiU,  11 
Johns.  201-218 ;  1  Eedfield  on  Wills,  680. 

Then  we  apprehend  there  can  be  no  question  of  the  admis- 
BibiUty  of  extraneous  oral  evidence  to  show  the  state  and  extent 
of  the  testator's  property,  in  order  to  place  the  court  in  the 
same  position  the  testator  was  in  at  the  time  he  made  the  will 
in  question.  This,  we  think,  is  unquestionably  the  rule  estab- 
lished by  the  decided  cases.  This  being  done,  it  appears  that 
the  testator  had  no  such  lots  as  those  described  as  lots  1  and  2 
ia  the  particular  block  named.  This  renders  it  certain  that  the 
lots  named  were  erroneous,  and  the  words  describing  them  can 
have  no  possible  operation,  and  must  be  rejected.  The  devise 
is  the  same  as  if  the  numbers  of  the  lots  had  not  been  men- 
tioned at  all,  or  had  been  named  and  the  numbers  left  blank. 
We  are,  then,  compelled  to  fall  back  upon  the  remaining  por- 
tion of  the  description,  to  wit :  ^'  A  certain  parcel  of  ground  or 
lots  in  the  city  of  Portland  in  block  No.  187 ; "  also,  "  that  lot 
or  parcel  of  ground  in  the  city  of  Portland  in  block  187."  And 
by  thus  placing  ourselves  in  the  position  of  the  testator,  by  oral 
evidence,  at  the  time  of  the  execution  of  his  will,  we  find  that 
there  were  two  lots  or  parcels  of  ground  in  the  city  of  Portland, 
and  in  block  187,  belonging  to  the  testator  at  that  time  and  also 
at  the  time  of  his  death.  This  renders  the  devise  entirely  cer- 
tain, from  the  language  of  the  will,  as  to  the  intention  of  the 
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testator.  The  description  would  have  been  sufficient  by  merely 
naming  the  block  and  city  in  which  the  lots  or  land  lay,  without 
specifying  the  number  of  them.  The  testator  could  not  have 
intended  to  devise  lots  to  which  he  never  had  any  title,  but 
must  have  intended  to  devise  those  which  did  belong  to  him. 
He  had  two  just  such  lots  or  pieces  of  land  as  be  names,  and 
every  way  described  as  these  are,  with  the  single  exception  of 
this  one  false  particular,  and  this  is  the  very  kind  of  case  to 
which  the  msxim/alsa  demoiutratw  non  nocet  applies.  Allen 
V.  Zyonsj  2  Wash.  C.  C.  475 ;  WmcIUey  v.  Kaine^  33  K  H.  288 ; 
Myers  v,  JRiggs^  20  Mo.  239 ;  The  DomesUe  and  Foreign  Mie- 
sionary  Society* a  Appeal,  30  Penn,  St.  425 ;  Button  v,  ITu 
American  Tract  Society,  23  Vt.  336.  In  Winckl^y  v.  Kain^j 
supra,  the  devise  was  of  ^'  thirty-six  acres,  more  or  less,  of  lot 
thirty-seven  in  the  second  division  of  Barnstead,"  and  it  appear- 
ing that  there  was  no  such  lot  in  that  division,  but  that  the  tes- 
tator owned  land  in  lot  ninety-seven  in  that  division,  it  was 
held  to  pass  under  the  will.  In  AUen  v.  Lyons,  supra,  the 
devise  was  of  a  house  and  lot  in  Fourth  street,  Philadelphia. 
But  it  appeared,  on  oral  proof  admitted  by  the  court,  that  the 
testator  had  no  such  property  in  Fourth  street,  but  did  own  a 
house  and  lot  in  Third  street,  and  it  was  held  to  pass  under  the 
devise. 

While  it  is  admitted  that  the  court  might  go  thus  far  in 
safety  under  the  authorities,  it  is  claimed  ij^mt  the  devise  cannot 
be  sustained,  because  it  cannot  be  ascertained  from  the  language 
of  the  will  which  lot  the  testator  intended  to  give  to  Esther  and 
which  to  Margaret.  To  this  we  answer  that  it  does  appear  that 
he  intended  to  give  each  one  a  lot,  and  the  evidence  disclosing 
that  there  was  no  particular  difference  in  the  situation  and  rela- 
tive value  of  the  lots,  it  may  be  presumed  that  they  took  them 
in  common ;  that  each  was  to  have  an  interest  in  both  lots.  And 
the  sisters  having  amicably  arranged  between  themselves  as  to 
which  lot  each  one  would  take,  we  are  unable  to  see  which  in- 
terest the  appellant  had  in  that  matter. 

But  it  is  further  claimed  that  respondent  has  failed  to  show 
title  to  any  interest  which  Esther  Brennan  might  have  had  in 
the  premises  described  in  the  complaint,  for  the  reason  that  she, 
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being  a  married  woman,  could  not  convey  real  property  by  an 
attorney  in  fact.  It  appears  in  evidence  that  a  power  of  attor- 
ney was  executed  in  Ireland  by  Esther  Brennan  and  John  Bren- 
nan,  her  husband,  to  Margaret  McGiU,  fully  authorizing  her  in 
their  names  to  convey  her  title  to  the  property  in  question.  Said 
power  of  attorney  being  duly  acknowledged  by  Esther  Brennan 
and  her  husband  before  an  officer  with  authority  to  take  such 
acknowledgments,  also  a  deed  from  Esther  Brennan  and  John 
Brennan,  her  husband,  executed  in  their  names  by  the  said 
Margaret  McGill,  their  attorney  in  fact,  to  James  N.  Lyons, 
which  deed  constitutes  a  link  in  the  chain  of  respondent's  title. 
The  question  presented  is,  that  Esther  Brennan,  being  a  married 
woman,  could  not  convey  her  interest  in  the  property  through 
an  attorney,  notwithstanding  her  husband  joined  with  her  in 
the  execution  of  such  power.  Misc.  Laws,  p.  515,  c.  6,  tit.  1, 
sec.  2,  provides  that  ^^  a  husband  and  wife  may  by  their  joint 
deed  convey  the  real  estate  of  the  wife  in  like  manner  as  she 
might  do  by  her  separate  deed,  if  she  were  unmarried .» 

The  California  statute  contains  a  section  like  this,  and  the 
courts  there  hold  that  a  married  woman  cannot  invest  another 
with  power  to  convey  any  interest  she  may  have  in  real  estate, 
in  the  absence  of  any  statute  to  that  effect.  Section  fifteen  of 
our  statute  provides  that,  "  when  any  married  woman,  not  re- 
siding in  this  State,  shall  join  with  her  husband  in  any  convey- 
ance of  real  estate  situated  within  this  State,  the  conveyance 
shall  have  the  same  effect  as  if  she  were  solej  and  the  acknowl- 
edgment or  proof  of  the  execution  of  such  conveyance  by  her 
may  be  the  same  as  if  sh&  were  sole.^^  The  Oalifomia  statute 
had  no  such  section  as  this. 

Thus,  it  will  be  seen  that,  under  this  section,  Esther  Brennan 
and  her  husband,  residing  out  of  the  State,  could  have  joined 
in  the  execution  of  a  deed  to  the  property  in  question,  which 
would  have  been  sufficient  under  the  law  to  convey  any  right 
she  had  therein.  In  this  State  there  is  no  statute  prohibiting  a 
married  woman  with  investing  another  with  power  to  convey 
any  interest  she  may  have  in  real  estate ;  and  we  are  unable  to 
see  any  good  reason  why  the  section  above  referred  to  should 
be  construed  to  have  that  effect ;  and  especially  when  we  take 
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into  consideration  that  the  tendency  of  modem  legislation  and 
modem  decisions  is  to  remove  the  disabilities  imposed  by  the 
common  law  npon  married  women. 

Entertaining  the  views  herein  expressed,  it  follows  that  the 
decree  of  the  conrt  below  should  be  alBSrmed. 


On  the  admissibility  of  extraneous  evidence  to  identify  devised  estate,  see 
Stannard  v.  Bamum,  ante,  p.  160. 


Harris  I.  Carpenter  vs.  Charles  E.  Carpenter. 

(12  Rhode  Island,  644.) 
LlABILnr    OF    EXECUTOSS    FOR  AGENTS  AND  FOE  BONDS   STOLEN. 

A  testator  directed  his  executors  within  two  years  after  his  death  to  invest  the 
sum  of  l5,ooo  *'  in  such  stocks  or  other  productive  property  as  they  may  deem 
advisable,  in  their  names  as  executors,"  for  the  benefit  of  his  grandson,  the 
trust  fund  to  be  paid  over  to  the  grandson  when  twenty-five  years  of  age. 

The  executors,  within  the  time  limited,  opened  an  account  in  their  books  in 
which  they  charged  themselves  as  trustees,  and  credited  the  grandson  with 
l5,ooo.  They  invested  this  sum  in  three  Upited  States  7-30  coupon  bonds, 
and  two  coupon  bonds  of  the  State  of  Rhode  Island.  These  bonds  they  put 
into  an  envelope,  labelled  *'  Investment  of  five  thousand  dollars  for  "  the 
grandson,  with  the  date  of  the  purchase,  put  this  envelope  into  a  tin  box,  and 
put  the  tin  box  into  the  vault  of  a  bank  in  Providence. 

JlfUf  that  by  these  acts  of  the  executors  the  trust  for  the  grandson  was  properly 
and  legally  constituted. 

The  bank  vault  was  robbed  and  the  bonds  lost.  Subsequently  the  executors,  by 
giving  indemnity,  obtained  through  an  agent,  whom  they  had  reason  to  believe 
honest,  the  issue  of  new  United  States  bonds  in  place  of  those  stolen.  The 
agent  appropriated  the  bonds,  and  but  a  portion  of  their  value  could  be  re- 
covered. 

Jleld,  that  the  executors  or  trustees  were  not  liable  for  the  loss  caused  either  by 
the  robbery  of  the  vault  or  by  the  theft  of  the  agent. 
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Bill  in  equity  for  an  account  and  to  obtain  payment  of  a 
trust  fund.  The  facts  involved  are  stated  in  the  opinion  of 
the  court. 

JEdtctn  Metoal/j  for  the  complainant. 
Colwell  dk  CoUy  for  the  respondent. 

DnBTEE,  C.  J.    This  is  a  suit  in  equity  brought  by  Harris 
I.  Carpenter,  as  legatee  or  cestui  que  trust  under  the  will  of 
his  grandfather,  the  late  Earl  Carpenter,  against  Charles  £. 
Carpenter,  surviving  executor  of  the  will,  for  an  account.     The 
clause  of   the  will  under  which  the  complainant  makes  his 
claim,  directs  the  executors,  within  two  years  after  the  death 
of  the  testator,  to  invest  the  sum  of  $5,000  ^^  in  such  stocks  or 
other  productive  property  as  they  may  deem  advisable,  in  their 
names  as  executors,"  and  in  the  same  manner  to  invest  the  in- 
come and  profits,  not  required  for  the  maintenance  and  educa- 
tion of  the  complainant,  and  the  fund  so  created  to  pay  over  to 
the  complainant  on  his  attaining  the  age  of  twenty-five  years. 
The  will  named  the  defendant  and  one  David  C.  Anthony, 
executors.     The  testator  died  February  10,  1863.    His  will 
was  admitted  to  probate,  and  the  defendant  and  Anthony  ac- 
cepted the  appointment  as  executors  and  qualified.     The  com- 
plainant attained  the  age  of  twenty-five  years  November  6, 
1878.    The  bill  alleges  that  the  defendant  refuses  to  account  or 
to  pay  over  the  fund  imless  the  complainant  will  accept  in  full 
satisfaction  of  his  claim  the  sum  of  about  $3,000  deposited  in 
a  savings  bank,  which  he  declines  to  do.     The  bill  also  alleges 
that  the  defendant  pretends  that  he  invested  $5,000  as  directed 
by  the  will  in  bonds  which  were  stolen,  and  that  he  now  has 
what  he  recovered,  on  deposit  in  said  savings  bank,  and  that  he 
is  only  accountable  for  said  deposit ;  whereas  the  bill  alleges 
that  the  investment  was  not  made  in  the  names  of  the  execu- 
tors and  did  not  constitute  a  trust  fund  under  the  will.    The 
bill  prays  that  the  defendant  may  account  for  all  moneys  held 
in  trust  for  the  complainant,  pursuant  to  the  will,  and  for  an 
account  thereof,  and  that  the  defendant  may  be  decreed  to  pay 
Vol.  L— 29 
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the  complainant  said  sum  of  $5,000  and  such  income  as  ought 
to  have  been  received  had  the  same  been  duly  invested,  and  all 
sums  which  may  be  found  to  be  justly  due  to  him. 

The  facts  in  regard  to  said  sum  of  $5,000  are  these. 
Within  two  years  after  the  testator's  death,  to  wit,  January  23, 
1865,  the  defendant  and  .David  C.  Anthony  opened  an  account 
on  their  book  with  the  complainant,  in  which  they  charged 
themselves  as  trustees  under  the  will,  to  his  credit  with  $5,000, 
which  on  the  same  day  appears  by  the  account  to  have  been  in- 
vested by  them  in  three  one  thousand  dollar  United  States 
coupon  bonds,  bearing  interest  at  the  rate  of  7^  }>er  cent., 
being  numbered  41181,  41587,  41588,  and  two  one  thousand 
dollar  coupon  bonds  of  the  State  of  Bhode  Island,  bearing  six 
per  cent,  interest  and  being  numbered  692  and  734.  Having 
purchased  these  bonds  for  the  trust,  the  executors  sealed  them 
up  in  an  envelope  superscribed :  "  Investment  of  five  thousand 
dollars  for  Harris  Irving  Carpenter,  January  twenty-third, 
1865,''  and  locked  them  so  sealed,  in  a  tin  box,  which  they  de- 
posited in  the  vault  of  the  Traders'  Bank  in  the  city  of  Prov- 
idence. Between  Saturday,  February  11,  and  Monday,  Febru- 
ary 13,  1865,  the  vault  of  this  bank  was  entered  by  buighus 
and  robbed  of  a  large  amount  of  property,  among  which  were 
the  bonds  aforesaid.  Efforts  were  made  to  recover  the  bonds, 
but  without  success.  Eleven  months  after  the  robbery,  no  due 
having  been  obtained,  the  executors  closed  the  account  on  their 
book.  Subsequently  the  executors,  by  giving  heavy  indemnity 
bonds,  procured  an  issue  of  other  United  States  bonds  in  place 
of  the  United  States  bonds  which  had  been  stolen ;  but  unfor- 
tunately the  agent  whom  they  employed  in  procuring  them,, 
and  whom  they  believed  to  be  trustworthy,  he  being  an  em- 
ployee in  the  United  States  Treasury  Department,  was  dishon- 
est and  converted  them  to  his  own  use,  and  they  were  able 
to  recover  of  him  only  a  portion  of  the  proceeds,  being  the 
moneys  which,  with  the  interest  accruing,  constitute  the  de- 
posit in  the  savings  bank. 

Th^  complainant  contends  that  the  trust  was  never  duly 
constituted,  and  that  he  is  therefore  entitled  to  $5,000,  with  in- 
terest, or  such  profit  as  it  would  have  earned  if  duly  invested. 
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He  contends  that  the  tmst  was  not  constituted  because  the 
executors  did  not  invest  the  money  "  in  their  names,"  as  direct- 
ed by  the  will.  He  argues  that  tiiey  should  have  bought  bank 
or  railroad  stocks,  or  other  corporate  stocks  or  property  which 
is  conveyed  by  written  transfer,  and  should  have  had  it  trans- 
ferred by  such  transfer  into  their  names ;  or,  if  they  bought 
State  or  United  States  bonds,  that  they  should  have  had  them 
registered  in  their  names,  and  that  if  they  had  done  so  the  loss 
would  not  have  occurred.  We  suppose  there  can  be  no  doubt 
if  they  had  done  so  they  would  have  done  right.  But  the 
question  is,  did  they,  in  doing  as  they  did,  do  wrong  ?  Re- 
garding the  question  as  a  question  of  due  care,  we  cannot 
say  that  they  were  so  careless  that  they  ought  to  make  good 
the  loss,  especially  when  we  consider  that  the  loss  occurred  in 
1S65,  before  the  practice  of  investing  in  registered  bonds  had 
begun  to  be  as  common  as  it  is  now.  Moreover,  the  will  itself 
authorizes  the  executors  to  invest  in  such  stocks  or  other  pro- 
ductive property  as  they  may  deem  ad/visdble.  In  the  view  of 
the  court,  the  real  question,  and  it  is  the  question  which  has 
been  mainly  argued  for  the  complainant,  is.  Did  the  executors 
invest  "  in  their  names "  as  directed  by  the  will  ?  What  do 
the  words  "  in  their  names  "  mean,  as  used  in  the  will  ?  Is  it 
true,  as  the  complainant  contends,  that,  to  invest  in  his  own 
name,  a  man  must  take  by  written  transfer  or  record  ?  We 
think  this  is  to  give  the  phrase  too  literal  a  rendering.  "  Name  " 
is  a  word  of  various  meaning.  A  man's  name  is  the  synonym 
of  his  power  and  personality.  It  is  often  put  metaphorically 
for  the  man  himself.  Thus  a  man  is  said  to  bring  honor  or 
dishonor  on  his  name  when  he  performs  a  strikingly  good  or 
bad  action.  An  agent  is  said  to  buy  in  the  name. of  his  princi- 
pal when  he  buys  for  him,  declaring  his  agency,  whether  he 
buys  with  or  witiiout  a  written  transfer.  A  merchant  is  said 
to  do  business  in  his  own  name  when  he  buys  and  sells  avow- 
edly for  himself.  A  man  is  said  to  hold  his  property  in  his 
own  name  when  he  holds  it  manifestly  as  his  own,  though  he 
may  have  no  written  insignia  of  ownership,  as  a  farmer  holds 
the  cattle  of  his  own  raising,  or  the  farm  which  he  inherited 
from  his  ancestors.    And  so  we  think  a  man  invests  in  his  own 
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name  when  he  invests  openly  for  himself,  though  he  only  re- 
ceives the  investment  by  manual  delivery ;  we  think  this  is  the 
meaning  of  the  will.  The  testator  intended  to  have  $5,000  in- 
vested by  the  executors  in  property  which  they  were  to  hold, 
distinguished  from  the  assets,  as  a  trust  for  the  complainant 
The  executors,  therefore,  invested  the  $5,000  "  in  their  names" 
when  they  bought  the  bonds  and  designated  them  for  the  trost 
in  an  account  which  they  opened  in  their  names  sjs  trustees  for 
the  complainant. 

To  see  a  thing  as  it  is,  we  must  sometimes  look  at  it  from 
different  points  of  view.  Let  us  suppose  the  bonds  had  never 
been  lost,  and  that  the  investment  continued  to  be  made  in 
them  and  other  such  bonds,  and  proved  to  be  highly  profitable. 
Could  the  executors  in  that  event  have  supported  a  claim  that 
the  $5,000  had  not  been  invested  '^  in  their  names,"  and  that 
they  were  therefore  only  accountable  for  it  with  interest  at  six 
per  cent.  ?  Or  again,  suppose  the  complainant  had  died  before 
attaining  the  age  of  twenty-five  years,  bequeathing  to  his 
mother  whatever  the  executors  had  invested  in  "their  names" 
for  him  ujider  the  will  of  his  grandfather.  Can  there  be  any 
question  that  such  a  bequest  would  have  carried  the  bonds  if 
not  lost  ?  In  both  cases  we  think  it  would  be  decided  without 
hesitation  that  the  executors  had  duly  established  the  trust  by 
investing  the  $5,000  in  their  names.  And  in  the  case  at 
bar,  we  also  think  the  trust  must  be  held  to  have  been  estab- 
lished in  the  same  manner. 

The  complainant  contends  that  if  the  trust  was  constituted, 
the  defendant  is  nevertheless  liable  for  his  subsequent  misman- 
agement of  it.  He  contends  that  the  trustees  did  not  use  due 
care  in  making  the  deposit ;  that  they  ought  to  have  adopted 
some  means  of  identifying  the  bonds  and  rendering  them 
valueless  to  the  thief,  and  that  they  were  acting  beyond  the 
scope  of  their  power  when  they  authorized  an  agent  to  receive 
the  new  bonds  in  a  form  that  permitted  and  invited  a  second 
theft.  He  contends  that  for  these  reasons  the  loss  ought  to  be 
made  good  by  the  defendant.  We  think,  however,  that  the  trus- 
tees used  as  much  care  as  prudent  men  ordinarily  use  in  their 
own  concerns,  and  that  is  all  that  was  required  of  them.    It  is 
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easy  for  the  complainant  to  be  wiser  than  the  tmstees  after  the 
event ;  but  it  is  doubtful  if,  before  it,  he  would  have  been 
either  wiser  or  more  careful.  "  In  regard  to  the  preservation 
and  care  of  trust  property,"  says  Story  in  his  Commentaries  on 
Equity  Jurisprudence,  ^'  it  has  been  said,  that  a  tnistee  is  to 
keep  it  as  he  keeps  his  own.  And  therefore  if  he  is  robbed  of 
money  belonging  to  his  cestui  que  tnist,  without  his  own  de- 
fault or  negligence,  he  will  not  be  chargeable.  *  *  *  The 
rule  in  all  cases  of  this  sort  is,  that  when  a  trustee  acts  by 
other  hands,  either  from  necessity  or  conformably  to  the  com- 
mon usage  of  mankind,  he  is  not  to  be  made  answerable  for 
losses.  2  Story  Eq.  Juris.  §  1269 ;  Perry  on  Trusts,  §§  404, 
441 ;  Lewin  on  Trusts,  224,  260,  6th  ed.  London  ;  Litchfield  v. 
White,  7  N.  Y.  438. 

The  complainant  also  contends  that  investment  in  a  savings 
bank  was  not  authorized  by  the  will.  We  are,  however,  of  the 
opinion  that  a  deposit  in  a  dividend  paying  savings  bank  may 
be  regarded  as  "  productive  property." 

A  decree  may  be  entered  referring  the  cause  to  a  master  to 
take  the  account,  the  trust  to  be  treated  as  duly  established. 
Other  matters  in  regard  to  the  management  of  the  trust  which 
have  been  alluded  to  will  come  up  more  properly  in  taking  the 
account  or  on  the  master's  report. 

Decree  accordingly. 


Angus  McFadgen  v%.  John  T.  Council,  Executor. 

[81  North  Carolina,  196.] 

Removal  of  executor. — ^Requiring  EXEctrroB  to  file  bond. 

A  court  of  probate  is  not  authorized  to  remove  an  executor  for  a  slight  departure 
from  duty  merely,  but  only  for  some  devastavit  or  other  dishonest,  corrupt  or 
improper  neglect  and  mal-administ ration  of  the  estate;  and  in  passing  on  the 
objection  urged,  the  executor  should  not  be  held  to  any  greater  diligence  and 
care,  or  foresight  and  caution,  than  is  usual  among  ordinarily  prudent  men  in 
the  conduct  of  their  business. 
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Proof  that  the  executor  was  insolvent  and  bankrupt,  to  the  testator's  knowledge, 
when  appointed  and  at  the  time  of  seeking  his  removal;  that  he  had  paid  the 
debts  of  the  estate  except  one  due  plaintiff,  to  which  he  alleged  a  counter- 
claim ;  that  he  had  received  and  used  testator's  personal  estate,  but  his  wife 
was  sole  legatee  ;  that  he  had  borrowed  money  from  her,  used  it  to  pay  estate 
debts,  and  repaid  it  out  of  the  estate;  and  that  he  had  not  made  an  annual 
statement — do  not  warrant  a  removal  of  the  executor,  but  he  should  be  required 
to  execute  a  proper  bond. 

Petition  for  the  removal  of  an  executor  heard  on  appeal  at 
chambers,  in  Fayetteville,  on  the  23d  of  April,  1879,  before 
McKoY,  J. 

The  petition  was  filed  before  the  probate  judge  of  Bladen 
county,  who,  upon  the  facts  set  out  in  the  opinion  of  this  court, 
ordered  the  removal  of  the  defendant  from  his  office  as  executor, 
and,  on  appeal  to  the  judge  of  the  district,  the  judgment  was 
affirmed,  and  the  defendant  appealed  to  this  court. 

McBae  cfe  Broadfoot^  for  plaintiJBf. 
Thomas  H.  Sutton,  for  defendant. 

Dill ARD,  J.  The  plaintiff,  a  judgment  creditor  of  the  estate 
of  Charles  Calvin,  in  a  debt  to  which  the  defendant  is  principal, 
and  the  testator  the  surety,  instituted  this  proceeding  before  the 
clerk  as  judge  of  probate,  for  the  removal  of  the  defendant  as 
executor,  and  the  appointment  of  an  administrator  de  bonis  non 
with  the  will  annexed. 

Upon  the  averments  on  each  side,  for  and  against  the  re- 
moval, supported  by  the  affidavits  of  the  parties  and  other  evi- 
dence sent  up  with  the  transcript,  the  probate  judge  found  some 
of  the  facts  as  the  basis  of  his  decree,  while  other  facts  material 
to  the  proceeding  before  him,  and  to  a  proper  decision  of  the 
matter,  were  altogether  overlooked ;  and  the  case  coming,  by 
appeal,  to  the  Superior  Court,  and  thence  to  this  court,  it  remains 
for  us  to  determine,  as  a  matter  of  law,  whether,  on  the  evidence 
and  the  facts  found  by  the  probate  judge,  the  defendant  should 
or  should  not  have  been  removed,  and  an  administrator  de  bonis 
non  appointed  in  his  place. 

An  executor  derives  his  authority  not  from  the  law,  but 
from  the  appointment  of  the  will,  and  having  qualified  and 
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taken  on  himself  the  position  of  executor,  it  is  his  duty  to  carry 
out  the  will  honestly,  and  to  keep  an  accurate  account  of  his  re- 
ceipts and  payments  in  the  discharge  of  his  duty,  and  to  make 
inventory  and  reports  of  the  condition  of  the  estate  as  directed 
b J  law ;  and  on  failure  to  report  as  required,  it  is  the  duty  of 
the  clerk  to  cite  him  to  comply,  and,  if  he  refuse  or  fail  to  ex- 
hibit a  satisfactory  account,  he  may  remove  him  from  office. 
C.  C.  P.  §§  478,  479. 

It  is  also  expected  from  every  executor  to  be  diligent  in  the 
performance  of  his  trust,  and,  as  soon  as  reasonably  may  be,  to 
get  in  the  assets  and  to  devote  the  same  to  the  payment  of  the 
creditors ;  and  in  a  case  of  neglect  or  undue  delay,  or  in  a  case 
of  a  devcMtavU  and  mismanagement  from  dishonest  or  improper 
motives,  any  creditor  may,  besides  a  petition  for  his  removal, 
sue  before  the  clerk  for  a  settlement  of  account  and  the  appli- 
cation of  the  assets  in  full  or  ratably  on  all  the  debts,  with  power 
in  the  proceeding  to  have  injunction  or  a  receiver  appointed  for 
the  safety  of  the  fund  as  the  emergency  may  require.  Bat.  Kev. 
ch.  45,  §  73. 

The  last  course  would  seem  to  have  been  the  better  course 
for  the  plaintiff,  if  he  desired  an  account  and  payment  of  his 
debt,  afi  he  could  have  made  his  remedy  effectual  in  half  the 
time  already  consumed  on  his  motion  for  removal.  But  he  had 
the  right  to  petition  for  removal,  and  having  selected  that  pro- 
ceeding, the  Court  of  Probate  was  not  authorized,  in  the  proper 
administration  of  the  law,  to  remove  the  executor  for  a  slight 
departure  from  duty  merely,  but  only  for  some  devastavit^  or 
other  dishonest,  corrupt  or  improper  neglect  and  mal-adminis- 
tration  of  the  estate.  And  in  passing  on  the  objection  urged, 
the  executor  should  not  be  held  to  any  greater  diligence  and 
care,  or  foresight  and  caution,  than  is  usual  among  ordinarily 
prudent  men  in  the  conduct  of  their  own  business.  Atkinson 
-V.  Whitehead^  66  N.  0.  296.  What  would  not  be  sufficient  to 
induce  a  chancellor  to  remove  a  trustee. or  appoint  a  receiver 
to  take  the  funds  out  of  his  hands,  ought  not  to  authorize  the 
clerk  to  remove  an  executor  and  appoint  an  administrator  de 
bonis  non. 

Apply  these  principles  to  the  facts  of  this  case,  as  the  evi- 
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dence  accompanying  the  transcript  Bhows  them  to  be,  and  let 
ns  see  how  it  would  be.  j 

1.  The  application  for  removal  was  based  in  part  on  the 
insolvency  and  bankruptcy  of  the  defendant  and  the  assign- 
ment to  him  of  his  homestead  and  personal  property  exemp- 
tion. The  answer  is,  that  the  alleged  insolvency  and  bank- 
ruptcy existed  before  the  will  was  made,  and  was  well  known 
to  the  testator,  who  lived  the  last  twelve  years  of  his  life,  and 
up  to  his  death,  in  the  family ;  and  it  is  apparent,  from  the 
evidence,  that  such  insolvency  had  no  effect,  as  every  debt  has 
been  paid,  except  the  plaintiff's,  and  that  would  have  been 
for  the  fact  that  defendant  had  a  personal  debt  due  him 
from  the  plaintiff,  equal  to  and  larger  than  the  plaintifPs 
judgment,  and  he  expected  to  recover  it  and  use  it  by  way  of 
set-off. 

2.  It  is  urged  that  he  be  removed  because  he  received  the 
personal  estate  of  the  value  of  several  thousand  dollars,  and  he 
did  not  sell  the  .same,  but  kept  and  used  it.  The  answer  is, 
that  his  wife  was  sole  legatee  and  devisee  of  the  whole  prop- 
erty, after  payment  of  the  debts,  and  that  the  entire  personal 
estate  was  not  sufficient  to  pay  the  debt  of  the  plaintiff,  after 
paying  the  other  debts  of  the  testator,  every  one  of  which  he 
had  paid,  relying  on  his  ability  to  pay  plaintiff's  debt,  as  it 
wias  his  own  personal  debt,  in  the  recovery  he  expected  to 
make  in  his  two  pending  suits  against  the  plaintiff  who 
bound  himself  not  to  press  his  judgment  until  said  suits  were 
tried. 

8.  As  to  the  $1,000  paid  to  his  wife  and  chained  as  a  mis- 
application of  the  trust  fund.  .  The  answer  is,  that  lie  borrowed 
that  sum  from  her,  and  used  it  by  way  of  compromise  of  two 
actions  in  which  the  estate  was  interested,  and  thereby  effected 
a  saving  to  the  estate  of  $5,000,  and  the  money  complained  of 
was  but  a  repayment  of  the  money  borrowed  and  used  for  the 
benefit  of  the  estate. 

Defendant  admits  that  he  did  not  make  any  annual  statement 
of  the  condition  of  the  estate,  for  the  reason  that  he  has  not  been 
required  to  do  so,  but,  on  the  plaintiff's  motion,  he  said  he  had 
always  held  himself  ready  to  accoimt. 


McFADGEK  v.  COUNCIL.  467 

Defendant  denies  that  the  estate  has  been  wasted  or  con- 
verted to  his  own  nse,  bnt  that  the  value  of  the  same  has  been 
largely  increased,  and  he  avers  that  if  plaintiff  is  not  paid  in  the 
way  of  a  set-off  of  the  recovery  he  expects  to  make  against  him^ 
his  judgment  already  secure  as  operating  as  a  lien  on  the  real 
estate,  has  been  made  doubly  secure  by  the  enhancement  of  the 
value  of  the  land  by  the  labor  and  expenditures  of  the  defend- 
ant, which  the  neighbors  estimate  at  $10,000.  Defendant  says 
the  plaintiffs  debt  would  have  been  paid,  except  that  it  was 
his  own  debt,  and  he  had  a  much  larger  debt  justly  due  him 
on  the  plaintiflF,  for  the  collection  of  which  he  had  two  suits 
pending,  and  that  he  had  an  arrangement  with  the  plaintiff 
not  to  press  his  judgment  until  the  defendant's  suits  could  be 
tried. 

Upon  a  full  survey  of  all  things  alleged  and  proved  in  the 
proceeding,  this  court  fails  to  detect  any  want  of  good  faith  in 
the  executor,  in  any  of  the  particulars  urged  as  grounds  of  re- 
moval The  wife  of  defendant  being  sole  legatee  of  the  whole 
estate,  and  every  debt  paid  except  the  plaintiff's  judgment^ 
against  which  defendant  claimed  to  be  entitled  to  use  as  a  set- 
off a  larger  sum  due  from  the  plaintiff,  and  an  agreement  being 
made  not  to  urge  payment  until  defendant's  suits  were  tried,  it 
was  very  natural  the  defendant  should  have  kept  and  used  on 
his  wife's  lands  the  mules  and  other  personalty  belonging  to  the 
estate,  and  is  precisely  as  any  one  would  have  done  under  the 
6ame  circumstances. 

All  the  debts  being  paid  except  the  plaintiff's,  why  shoidd 
defendant  sell  the  personalty  and  suffer  a  loss  on  it,  when  he 
had  a  larger  debt  due  him  on  plaintiff  then  in  course  of  collec- 
tion, in  which  he  expected  to  make  a  recovery  large  enough  to 
pay  it  of^  and  when  the  existence  of  that  debt  was  so  far  recog- 
nized by  plaintiff  as  to  induce  him  to  agree  not  to  press  payment 
until  defendant's  suits  against  him  were  ended. 

The  failure  to  sell  personal  property,  in  law  the  primary 
fond  to  pay  debts,  is  certainly  a  neglect  of  duty,  and  the  use  of 
it  by  the  executor  in  his  own  business  is  mala  jide^  and  fur- 
nishes ordinarily  good  ground  for  the  appointment  of  a  receiver 
in  a  court  of  equity.    But  in  view  of  the  fact  that  every  debt 
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agamBt  the  estate  is  paid  except  the  plaintiff's,  and  a  reason- 
able probability  of  its  payment  existing  by  way  of  a  set-off  of 
his  debt  to  the  defendant,  and  if  not  so  paid,  the  same  being 
a  lien  on  the  land  of  the  testator,  it  seems  to  ns  that  the  de- 
fendant's case  is  an  exceptional  one,  and  he  onght  not  to  be 
removed. 

No  creditor,  as  it  appears,  can  be  hurt  by  a  continuance  of 
the  defendant  in  office,  except  the  plaintiff  on  a  remote  possi- 
bility ;  and  against  that  contingency  provision  might  be  made 
by  requiring  bond  and  surety  in  sufficient  penalty  to  insure  full 
accountability,  if  the  clerk,  in  his  discretion,  shall  deem  it  neces- 
sary or  proper.    Barnes  v.  Brcvm^  79  N.  C.  401. 

The  judgment  of  the  Superior  Court  is  reveraed,  with 
direction  that  the  probate  judge  require  the  defendant  to  exe- 
cute bond  with  sufficient  sureties,  in  adequate  penalty,  condi- 
tioned for  the  proper  administration  of  the  estate  of  Cha& 
Oalvin,  or  on  default  to  give  such  bond,  that  he  revoke  the 
letters  testamentary,  and  appoint  an  administrator  cam,  Uda- 
mento  annexo. 

Error.     Reversed. 


As  to  the  remoTal  pi  executors,  see  Estate  of  Pike,  ante,  p.  882,  and  esses 
in  note. 


Laura  T.  Bunnell  vs.  Louisa  Post. 

[26  Minnesota,  876.] 
Patmekt  of   debts    by   EXBCUTBIX   WrrHOUT    allowancs  bt 

COMMISSIONERS. 

Where  commissioners  are  appointed  to  receive,  examine  and  adjust  all  claims 
against  a  testator's  estate,  and  ^proceed  duly  and  regularly,  an  executrix  who 
pays,  out  of  funds  not  belonging  to  the  estate,  claims  which  are  valid  against 
the  same,  and  which  are  properly  allowable  by  the  commissioners,  but  which 
have  never  been  presented  to  them  or  allowed  by  them,  is  not  entitled  to  have 
such  payments  allowed  to  her  on  the  settlement  of  her  account  as  executrix. 
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Russell  Post  died  in  August,  1872,  leaving  a  will  appoint- 
ing his  widow  and  daughter  his  executresses  and  residuary  lega- 
tees. 

On  September  19,  1872,  letters  testamentary  issued,  and  an 
order  was  made  appointing  commissioners  to  examine  claims 
and  limiting  to  six  months  the  time  for  their  presentation. 
On  March  29, 1873,  the  commissioners  filed  their  report  allow- 
ing claims  in  the  sum  of  $2,803  87. 

Meanwhile  the  executrix,  Laura  T.  Bunnell,  with  the 
knowledge  and  consent  of  her  co-executrix,  paid  with  her  own 
funds  claims  against  deceased  in  the  sum  of  $5,000  which 
were  valid  and  subsisting,  but  had  never  been  presented  to  the 
commissioners. 

On  April  26,  1876,  Mrs.  Bunnell  petitioned  the  Probate 
Court  for  commissioners  to  audit  the  claims  so  paid  by  her. 
On  June  5,  1876,  an  order  was  entered  denying  this  applica- 
tion. On  July  25,  1876,  she  presented  her  account,  as  exec- 
utrix, to  the  Probate  Court,  including,  as  charges  against  the 
estate,  the  claims  paid  by  her.  Her  co-executrix  and  the  lega- 
tees objected  to  allowing  such  payments,  and  they  were  stricken 
out.  Mrs.  Bunnell  appealed  to  the  District  Court  for  Bamsay 
county,  where  judgment  was  entered,  affirming  the  order  of 
the  Probate  Court,  and  thence  she  took  the  present  appeal. 

K  the  claims  paid  by  Mrs.  Bunnell  were  allowed,  the  estate, 
which  consisted  entirely  of  real  estate,  would  not  be  sufficient 
to  pay  debts  and  legacies. 

Davisj  (yBrien  <&  WUson^  for  appellant. 

James  J?.  BeaU^  for  respondent. 

Berbt,  J.  The  appellant,  Bunnell,  is  an  executrix  of  the 
last  will  of  Russell  Post.  Commissioners  were  duly  appointed 
to  receive,  examine  and  adjust  all  claims  against  the  testator'a 
estate.  Proceeding  duly  and  regularly  in  all  respects,  they 
completed  and  filed  their  report.  The  appellant,  while  exec- 
utrix, paid,  out  of  funds  not  belonging  to  the  estate,  claims 
against  the  same,  to  the  amoujit  of  $5,000.     These  claims  were 
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valid  againBt  the  estate,  and  would  have  been  properly  allow- 
able by  the  commissioners  had  they  been  presented.  They 
never  were  presented,  and  of  conrse  were  never  allowed.  The 
appellant  asks  that  her  payments  of  the  claims  mentioned  may 
be  allowed  to  her  in  the  settlement  of  her  account  as  exec- 
utrix. 

The  general  rule  prescribed  by  statute  is  that  all  daims 
against  the  estate  of  a  deceased  person  must  be  presented  to 
commissioners;  otherwise  they  are  barred.  Qea.  St  c  5«S, 
§  14 ;  Commercial  JSank  of  Kentucky  v.  Slater j  21  Minn.  172. 
To  this  rule  some  exceptions  are  made  by  statute,  but  none  of 
the  exceptions  apply  to  this  case.  If  an  executor  pays  claims 
against  the  estate  of  his  testator,  such  as  are  required  to  be 
submitted  to  commissioners,  there  is  certainly  no  reason  why 
he  should  stand  in  any  better  position,  as  respects  such  claims, 
than  the  creditors  to  whom  he  paid  them  would  have  stood,  if 
he  had  not  paid  them.  Before  they  can  be  allowed  against  the 
estate,  either  upon  the  settlement  of  the  executor's  account  or 
otherwise,  they  must  have  been  presented  to,  and  allowed  bj, 
commissioners ;  or,  if  disallowed  by  them,  they  must  have  been 
allowed  upon  the  appeal  provided  by  law.  To  hold  otherwise 
would  be  to  hold  that  the  inflexible  rule  of  law  prescribed  bj 
the  statute  may  be  whoUy  disregarded  at  the  pleasure  of  an 
executor.  The  reason  for  upholding  the  rule  is  just  as  strong 
where  the  claim  has  been  paid  by  an  executor  as  where  it  is  re- 
tained by  the  original  creditor.  In  both  cases,  there  is  the 
same  necessity  that  the  claim  shall  be  examined  and  adjusted 
by  the  authorized  tribunal,  and  that  it  should  be  barred,  if  not 
so  examined  and  adjusted  in  the  manner  provided  by  law. 

The  facts  that  the  appellant  and  Mrs.  Post,  one  of  the  re- 
spondents, are  joint  executresses  of  the  will,  and  also  the  resid- 
uary legatees,  and  that  the  payments  made  by  the  appellant 
were  made  with  the  knowledge  and  consent  of  Mrs.  Post,  are 
not  important.  Even  if,  in  such  circumstances,  Mrs.  Post 
were  in  any  way  bound  or  estopped  as  respects  her  personal  in- 
terests  in  the  estate,  it  would  be  her  right  and  duty,  in  the  dis- 
charge of  her  trust  as  executrix,  to  take  care  of  the  interests  of 
the  creditors  and  the  specific  legatees.    And  in  this  case,  where 
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it  affirmatiyely  appears  that  if  the  appellant  is  allowed  for  the 
payments  mentioned,  the  estate  will  be  insufficient  to  pay  debts 
and  specific  legacies,  this  duty  plainly  requires  her  to  object  to 
such  allowance.  The  si)ecific  legatees,  who  are  also  respond^ 
ents,  objected  below,  as  they  object  here,  to  such  allowance. 
They  clearly  have  a  right  to  object,  whether  either  executrix 
does  or  not.  Gen.  St.  c.  54,  §  14,  requiring  notice  of  the  time 
and  place  of  examining  and  allowing  an  executor's  account  to 
be  given  to  all  persons  interested,  manifestly  contemplates  a 
right  in  every  such  person  to  object  to  the  allowance  of  any 
item  in  such  account  which  he  deems  objectionable. 

From  these  considerations,  it  follows  that  the  Probate 
Court  was  right  in  refusing  to  allow  the  items  in  the  appellant's 
account  for  payment  of  the  claims  mentioned,  and  the  judg- 
ment of  the  District  Court  affirming  such  refusal  is  accordingly 
affirmed. 


Frederick  BE8AN90N  et  aL  v8.  Henry  F.  Brownson. 

[89  Michigan,  888.] 

Revocation  of  fbobate. — ^Pbesentation  of  fobbion  fbobatb. 

Probate  Courts  cannot  divest  or  decide  on  rights  of  property  vested  under  pro- 
ceedings valid  on  their  face. 

Where  the  execution  of  a  wiU  has  been  conclusively  established  and  it  has  been 
r^olarly  probated,  and  a  later  will  is  afterwards  produced  which  does  not  re- 
voke the  former  one  in  terms,  the  question  of  revocation  cannot  be  deter- 
mined in  a  mere  proceeding  for  the  probate  of  the  later  will  if  there  is  any 
room  for  a  dispute  as  to  construction.  And  if  probate  is  allowed,  the  former 
probate  should  be  left  to  stand  for  what  it  is  worth,  and  its  effect  may  be  de- 
cided elsewhere. 

The  foreign  probate  of  a  will  cannot  be  allowed  if  not  presented  by  an  executor 
or  other  person  interested  in  the  will;  and  no  other  person  can  be  "  aggrieved  " 
by  the  decision  and  therefore  entitled,  under  Comp.  L.  §  52t6,  to  appeal  from 

-    it 
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Certiorari  to  Wayne  Circidt  Court. 

John  TT.  McGrath  and  CI  /.  Walker ^  for  plaintiflfe  in  certi- 
orari. 

Van  Dyke  db  Broxonson^  ior  defendant  in  certiorari. 

Campbell,  C.  J.  This  proceeding  is  brought  to  review  the 
action  of  the  Wayne  Circuit  Court  afEirming  an  order  of  the 
Probate  Court  of  Wayne  county  which  admitted  to  probate  a 
will  proven  in  Louisiana,  and  revoked  the  probate  of  a  former 
one  executed  in  Michigan. 

On  the  14th  day  of  April,  1876,  a  will  made  in  August, 
1858,  by  Margaret  Hendry,  who  at  the  time  of  her  death  was 
Margaret  Barrios,  and  who  was  at  the  date  of  her  death,  in 
May,  1871,  domiciled  with  her  husband.  Octave  Barrios,  in  the 
parish  of  LaFourche  in  the  State  of  Louisiana,  was  admitted 
to  probate  by  the  Probate  Court  of  Wayne  county.  This  wiD 
bequeathed  and  devised  to  her  sister,  Adele  Thierry,  and  her 
brother-in-law,  Peter  Thierry,  all  of  the  real  and  personal  prop- 
erty owned  by  the  decedent  in  Wayne  county,  Michigan,  and 
no  other  property.  This  probate  was  never  appealed  from,  and 
was  regular. 

These  devisees  afterwards  sold  half  of  their  real  estate  to 
Frederick  Besangon,  who  held  it  when  the  second  proceedings 
in  the  Wayne  Probate  Court  were  had. 

On  the  26th  day  of  May,  1871,  an  instrument  purporting 
to  be  a  later  will,  not  witnessed,  but  purporting  to  be  holo- 
graphic— or  written  throughout  by  the  testatrix  in  the  French 
language,  giving  whatever  was  thereby  disposed  of  to  her  hus- 
band, was  admitted  to  probate,  as  is  for  the  purposes  of  this 
decision  assumed,  by  the  parish  judge  of  LaFourche  in  the 
State  of  Louisiana. 

The  record  before  us  does  not  show  such  facts  to  have  been 
proven  in  the  court  below  as  were  necessary  to  make  out  such 
a  probate,  but  in  the  view  we  have  taken  of  the  other  points 
we  need  not  dwell  upon  this.  Whether  any  notice  was  given 
which  would  have  enabled  her  heirs  to  appear  and^contest  the 
probate  does  not  appear. 
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This  probate  had  been  granted  five  years  before  the  pro- 
ceedings in  the  Wayne  X'robate  Court  to  establish  the  first  will, 
and  Octave  Barrios  never  took  steps  to  intervene  or  appeal 
from  that  allowance. 

On  the  11th  of  April,  1877,  Henry  F.  Brownson,  who  is 
not  an  heir,  and  is  not  personally  interested  in  the  estate,  pre- 
sented a  petition  setting  forth  the  Louisiana  probate  of  the 
second  will  and  asking  for  its  probate  here,  and  for  administra- 
tion to  be  granted  under  it  to  Octave  Barrios. 

The  judge  of  probate  admitted  the  second  will  to  probate 
and  revoked  the  probate  of  the  first  will  which  was  declared 
not  to  be  the  last  will  of  the  decedent. 

In  view  of  the  imperfections  of  the  record  sent  up  on  ap- 
peal, and  the  omissions  of  what  was  important  documentary 
and  statutory  proof,  and  in  further  view  of  the  state  of  the 
case  as  to  parties,  we  shall  not  attempt  to  go  further  than  seems 
necessary  to  prevent  misapprehension. 

There  is  no  statutory  provision  concerning  the  revocation 
of  probate,  or  its  effect  on  existing  rights.  Neither  is  there 
any  statute  providing  for  cases  where  a  will  claitned  to  be  later 
in  date  than  the  one  before  probated  is  presented  for  probate, 
nor  declaring  the  effect  of  probate  of  one  will  on  a  later  one 
which  was  known  to  exist  before  the  time  of  the  first  probate 
but  not  then  produced. 

The  difiiculties  attending  a  case  like  the  present,  where  the 
Louisiana  probate  of  the  second  will  was  not  made  known 
when  the  Michigan  probate  of  several  years  later  was  had  of 
the  first  will,  are  very  serious,  and  still  further  complicated  by 
the  transfer  to  a  purchaser  of  the  property  given  by  the  first 
will.  As  counsel  did  not  argue  these  questions  and  confined 
their  discussion  to  the  validity  of  the  action  below,  if  jurisdic- 
tion was  admitted,  we  cannot  properly  dispose  of  them. 

If  the  Probate  Court  was  possessed  of  authority  to  probate 
the  second  will,  we  have  no  hesitation  in  saying  there  was  no 
authority  in  this  case  to  revoke  the  earlier  probate.  The  exe- 
cution of  the  first  will  was  under  our  statutes  conclusively 
established.     Comp.  L.  §  4341. 

The  second  wiU  is  in  a  foreign  language  which  contains 


464  AMERICAN  PROBATE  REPORTS. 

words  which,  according  to  the  witnesses,  admit  of  different 
meanings  according  to  their  collocation.  It  contains  on  its  face 
Tio  revocation  of  the  first  will,  which  was  confined  to  property 
in  Michigan.  If  it  revoked  the  Michigan  will  it  did  so  infer- 
entially  and  by  necessary  repugnancy.  We  do  not  conceive 
that  the  decision  of  such  a  question  as  affecting  a  former  pro- 
bate is  proper  in  a  mere  probate  proceeding  where  there  is  any 
room  for  dispute  as  to  construction.  In  such  a  case,  if  probate 
of  the  second  will  is  allowed,  the  former  probate  should  be  left 
to  stand  for  what  it  is  worth,  and  if  parties  dispute  the  con- 
struction or  effect,  it  should  be  decided  elsewhere.  It  is  not 
the  proper  function  of  a  Probate  Court  to  divest  or  decide 
upon  vested  rights  of  property  which  are  derived  or  assured 
under  proceedings  which  were  regular  and  valid  on  their  face. 

But  the  present  proceedings  are  entirely  illegal  on  another 
ground.  The  statute  authorizes  no  one  to  bring  in  a  foreign 
probate  for  allowance  unless  presented  by  "  the  executor  or 
other  person  interested  in  such  will."    Comp.  L.  §  4343. 

This  we  think  is  a  necessary  and  jurisdictional  condition 
which  should  appear  in  the  record.  Legal  proceedings  bind 
none  but  parties  and  their  privies,  and  while  proceedings  in 
rem  when  legally  instituted  bind  every  one,  yet  they  must  be 
commenced  by  some  authorized  person.  If  strangers  could  set 
such  proceedings  on  foot  it  is  easy  to  see  how  the  rights  of  the 
persons  interested  might  be  destroyed  without  their  knowledge 
or  consent.  The  person  who  is  allowed  to  begin  proceedings  is 
practically,  if  not  theoretically,  the  moffister  litis  and  can 
shape  process,  pleaditigs  and  proofs  very  much  as  he  pleases. 
He  may  present  a  case  in  such  a  way  as  to  jeopardize  the  entire 
proceeding,  and  charge  the  estate  with  obligations  that  affect 
all  parties  in  their  rights. 

In  the  present  case,  for  example,  if  Mr.  Brownson  could 
have  been  original  petitioner  and  the  decision  below  had  been 
adverse,  it  would  have  been  very  strange  if  he  could  not  have 
appealed  to  the  Circuit  the  proceeding  he  had  commenced  in 
the  Probate  Court.  But  the  statute  expressly  confines  appeals 
to  parties  "  aggrieved.^^  Comp.  L,  §  5216.  He  could  not  be 
regarded  as  aggrieved,  because  he  had  no  concern  in  the  con- 
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troverBj,  This  qnestion  has  already  been  settled  in  this  court. 
In  Laha/r  v.  NichdU^  23  Mich.  310,  it  was  held  that  an  heir-at- 
law  who  had  been  left  as  his  sole  portion  a  small  legacy  which 
it  was  morally  certain  the  fnnds  would  pay,  was  not  authorized 
to  appeal  from  the  allowance  of  an  administration  account,  al- 
though there  was  a  remote  and  veiy  unlikely  possibility  that 
contingencies  might  occur  which  would  imperil  his  legacy.  In 
DickinsoT^s  Appedly  2  Mich.  337,  an  appeal  was  taken  and 
bond  made  by  an  attorney  in  his  own  name  from  proceedings- 
on  the  rejection  of  a  claim.  The  court  held  the  provision  im- 
perative which  required  action  by  the  party  himself.  The 
same  principle  was  recognized  in  Taff  v.  Homier ,  14  Mich. 
249,  where  the  subject  is  further  discussed. 

It  follows  that  the  entire  proceedings  on  the  second  probate 
are  illegal. 

The  order  of  the  Circuit  Court  and  of  the  Probate  Court 
must  be  reversed  and  vacated,  and  the  proceedings  to  probate 
the  second  will  set  aside,  and  the  petition  dismissed.  And  it 
must  be  certified  to  the  Probate  Court  of  Wayne  county,  that 
the  estate  of  the  decedent  and  the  administration  thereof  must 
continue  to  stand  unaffected  by  said  petition  of  Henry  F. 
Brownson  and  the  proceedings  thereunder. 

Plaintiffs  in  certiorari  are  entitled  to  costs  of  both  courta 
against  defendant  in  certiorari. 

The  other  Justices  concurred. 


Vol.  I.— 80 
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John  G.  England,  Jr.,  Executor, 
The  Vestry  of  Prince  George's  Parish  et  al. 

[68  Maryland,  466.] 

Legacy. — General  or  sPBomc. 

Testator,  by  his  will  proved  in  September,  1876,  bequeathed  $500  to  the  Tcstiy 
of  a  certain  parish,  to  be  invested  for  a  specified  purpose,  and  also  gave  $200 
to  an  individual  named,  with  other  pecuniary  legacies  and  devises  of  real 
estate.  He  then  devised  certain  specified  real  estate,  **  and  all  my  (his)  hoose- 
hold  and  kitchen  furniture,  stocks,  bonds,  notes  and  other  evidences  of  debt, 
and  all  the  rest  and  residue  of  my  (his)  estate,  real,  personal  and  mixed,"  to 
one  A.  The  vestry  secured  an  act  from  the  Legislature  of  1878,  granting 
assent  to  the  bequest  to  them  :  Iff  Id,  that  the  bequest  to  A«  was  a  geneial 
legacy,  and  was  held  by  her  subject  to  the  pajrment  of  debts  and  the  specific 
legacies  to  the  vestry  and  others,  less  the  collateral  tax  due  on  the  same  ;  also 
AeU,  that  no  laches  could  be  attributed  to  the  vestry  under  Art  38  of  the  Bill 
of  Rights,  although  the  executor,  before  the  passage  of  the  act  in  1878,  had 
passed  his  accounts  and  delivered  all  the  personalty  to  A. 

Appeal  from  the  Court  of  Montgomery  county,  in  equity. 
The  case  is  stated  in  the  opinion  of  the  court. 

George  Peter  and  William  H.  Tucky  for  the  appellant. 

Thomas  Anderson  and  Joseph  H.  Bradley ^  for  the  ap- 
pellees. 

Grason,  J,,  delivered  the  opinion  of  the  court.  The  ques- 
tion presented  in  this  case  arises  on  the  construction  of  the  last 
will  of  Ursula  Wilcoxen,  which  was  executed  on  the  nineteenth 
day  of  August,  1876,  and  was  admitted  to  probate  on  the 
nineteenth  day  of  September  of  the  same  year.  By  the  first 
item  of  the  will,  five  hundred  dollars  are  bequeathed  to  the 
vestry  of  Prince  George's  parish,  Montgomery  county,  to  be 
invested  by  said  vestry  in  some  valuable  security,  and  the  an- 
nual interest  thereon  to  be  devoted  to  the  support  of  the  rector 
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or  minister,  for  the  time  being,  in  charge  of  Christ  Church  at 
Rockville,  in  said  parish.  Bj  the  second  clanse  of  the  will, 
two  hundred  dollars  are  bequeathed  to  Margaret  A.  Beall,  one 
of  the  appellees ;  and,  by  the  third  and  fourth  clauses,  pecu- 
niary legacies,  amounting  to  three  hundred  dollars,  are  be- 
queathed to  other  parties.  The  fifth  and  sixth  clauses  contain 
devises  of  real  estate,  about  which  there  is  no  question  raised  in 
this  case.  The  seventh  contains  a  devise  of  one-half  of  an  un- 
improved lot  in  the  town  of  Hockville  ;  and  the  eighth  is  in 
the  following  words  :  "  Item.  I  give,  devise  and  bequeath  to 
Annie  L.  England,  wife  of  John  G.  England,  Jr.,  the  residue 
of  said  unimproved  lot,  my  property  on  Washington  street,  in 
said  town  of  EockviUe,  improved  by  the  brick  dwelling-house 
in  which  I  now  reside,  and  the  brick  building  in  which  Curtis 
has  his  saddler's  shop,  all  my  household  and  kitchen  furniture, 
stocks,  bonds,  notes  and  other  evidences  of  debt,  and  all  the 
rest  and  residue  of  my  estate,  real,  personal  and  mixed,  to  her, 
her  heirs  and  assigns  forever,  in  fee  simple."  John  G.  England, 
Jr.,  took  out  letters  testamentary,  and  within  twelve  months 
thereafter  presented  his  final  account,  showing  the  personal 
assets  to  be  $2,406  75,  and  claiming  an  over-payment  by  him  of 
the  sum  of  $322  93.  This  result  was  reached  by  his  having 
delivered  to  his  wife,  Annie  L.  England,  the  devisee  and  leg- 
atee under  the  eighth  clause,  all  the  personal  property  and  three 
five-twenty  United  States  bonds,  one  for  one  thousand  dollars 
and  each  of  the  others  for  five  hundred  dollars,  claiming  that, 
by  the  true  construction  of  said  eighth  clause  of  the  wiU,  said 
chattels  and  bonds  were  specifically  bequeathed  to  her,  and  that 
said  bequest  must  be  gratified  to  the  exclusion  of  the  pecuniary 
legatees ;  and  this  view  was  strongly  urged  upon  this  court  by  the 
appellant's  counsel.  It  is  admitted  that  the  devise  of  the  real 
estate  is  specific,  and  the  authorities  are  clear  as  to  this  point. 
But  it  is  contended  that,  as  the  household  and  kitchen  furniture 
and  bonds  are  named  in  the  will,  and  included  in  the  bequest, 
they  are  specific  bequests.  In  determining  this  question,  the 
intention  of  the  testatrix,  as  gathered  from  the  whole  will,  must 
govern,  if  not  inconsistent  with  some  principle  of  law,  and  such 
construction  must  be  given  as  will  gratify  every  part  of  the 
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will,  if  it  can  be  done  consistently  with  the  general  intent. 
BowhfB  Lessees  v.  Lammot^  3  H.  &  J.  4.  "  A  specific  legacy 
is  the  beqnest  of  a  particnlar  thing  or  money,  specified  and  dis- 
tingnished  from  all  others  of  the  same  Idnd,  as  of  a  horse,  a 
piece  of  plate,  money  in  a  pnrse,  stock  in  the  public  f nnds,  a 
security  for  money,  which  would  immediately  vest  with  the  as- 
sent of  the  executor."  1  Eoper  on  Legacies,  190 ;  Chase  v. 
Lockemcm^  11  G.  &  J.  209.  It  differs  from  a  general  or  pecu- 
niary legacy  in  this  respect,  that,  if  there  be  a  defidency  of 
assets,  the  specific  legacy  will  not  be  liable  to  abate  with  general 
legacies ;  nor,  if  such  specific  legacy  fail  by  reason  of  the  failure 
of  the  specific  fund,  will  the  legatee  be  entitled  to  any  recom- 
pense or  satisfaction  out  of  the  personal  estate  of  the  testator. 
1  Roper,  190. 

We  think  it  clear,  from  the  whole  will,  that  the  testatrix  in- 
tended that  the  pecuniary  legacies  to  the  appellees,  and  the 
other  legatees  named  in  the  will,  should  be  paid.    She  must  be 
presumed  to  have  known  that  they  could  be  paid  only  from  her 
personal  estate,  inasmuch  as  the  whole  of  her  real  estate  was 
specifically  devised  by  her  will.    It  is  not  to  be  supposed  th^t 
she  would  make  these  gifts  of  money  by  the  first  clauses  of  her 
will,  and  then  destroy  them  by  making  specific  devises  of  her 
real  estate  by  the  subsequent  clauses,  and  by  a  specific  bequest 
of  all  her  personal  property  and  effects  to  Mrs.  England,  by  the 
eighth  clause.   She  is  presumed  to  have  known  the  amount  and 
character  of  her  property,  and  the  objects  of  her  bounty,  and  to 
have  made  her  will  accordingly ;  and  it  would  be  a  violent  pre- 
sumption to  suppose  that,  by  the  eighth  clause  of  her  will,  she 
intended  to  destroy  and  annul  the  gifts  she  had  made  by  its 
preceding  clauses.    But  if  the  bequest  to  Annie  L.  England  be 
construed  to  be  a  general  legacy,  the  intention  of  the  testatrix 
will  be  gratified,  and  each  of  the  objects  of  her  bounty  will  be 
benefited.   The  language  of  the  eighth  clause,  after  entmierating 
certain  real  estate  and  certain  articles  of  personal  property,  then 
includes  all  the  rest  and  residue  of  her  estate,  real,  personal  and 
mixed ;  and,  we  think,  very  clearly  indicates  the  bequest  thereby 
made  to  be  a  general  residuary  legacy. 

The  fact  that  realty  and  personalty  are  devised  and  be- 
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qneathed  by  the  same  clause  of  a  will,  does  not  for  that  reason 
make  the  whole  specific.  Hofuoe  v.  Earl  of  Dartmouth^  7  Ves. 
137.  But  it  was  contended  that  inasmuch  as  the  bequest  to 
Mrs.  England  was  of  "  my  household  and  kitchen  furniture, 
stocks,  bonds,"  &c.,  that  the  word  "  my  "  being  prefixed  to  the 
articles  so  devised  and  bequeathed,  designated  the  particular 
stocks  and  bonds  which  were  the  subject  of  the  bequest,  and 
that  it  was  therefore  specific  and  not  general.  We  have  exam- 
ined the  authorities  referred  to,  and  found  that  in  nearly  all  of 
them,  in  addition  to  the  use  of  the  word  "my,"  some  descrip- 
tion of  the  particular  bonds,  stocks  or  funds  was  given,  so  as  to 
designate,  with  some  degree  of  certainty,  what  stocks,  bonds  or 
funds  were  meant.  In  the  case  of  Dryden^  EcecutoTj  v.  Owings^ 
49  Md.  356,  this  court  said,  "  according  to  well  settled  rules  of 
construction,  in  order  to  constitute  a  specific  legacy,  it  is  neces- 
sary for  the  testator  to  distinguish  or  identify  the  stock  or 
thing  given  by  some  other  equivalent  expression,  marking  the 
corpus  of  the  stock  bequeathed^  and  showing  that  the  testator 
meant  the  identical  stock,  and  no  other,  should  pass  to  the  leg- 
atee." In  that  case,  the  bequest  was  of  (8,000  in  State  of  Mis- 
souri bondsy'and  it  appeared  in  proof  that,  at  the  time  of  making 
his  will,  as  well  as  at  the  time  of  his  death,  the  testator  had  in 
his  possession  a  large  amount  of  stocks  and  bonds,  and  among 
them  eight  State  of  Missouri  bonds  of  the  value  of  $8,000.  It 
was  claimed  that  this  was  a  specific  bequest  of  these  eight  bonds, 
but  this  court  held  that  the  bequest  was  not  specific. 

In  the  case  of  Hobinaon  v.  Addison^  2  Beaven,  520,  a  testa- 
tor beqneated  five  and  a  half  shares  of  Leeds  and  Liverpool 
Canal  stock  to  one  legatee,  five  shares  to  another,  and  five  shares 
to  a  third,  and  it  appeared  that  he  held  fifteen  and  a  half  of  said 
shares  both  at  the  time  of  making  his  will  and  at  the  time  of 
Ms  death,  and  yet  Lord  Langdale,  Master  of  the  Bolls,  held 
these  to  be  general  and  not  specific  legacies,  saying  that  "  there 
is  no  description  or  reference  to  show  that  he  meant  to  give  the 
particular  shares  which  he  had  at  the  date  of  his  will,  nor  any 
trust  from  which  it  can,  as  it  appears  to  me,  be  concluded  that 
lie  must  have  meant  only  such  shares  as  he  had  at  the  respective 
times  of  making  his  will  and  of  his  death."    In  the  case  before 
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ns  there  is  no  proof  to  show  that  the  testatrix  had  the  bonds  in 
question  at  the  time  she  made  her  will,  nor  does  it  appear  anj> 
where  in  the  will  what  particular  bonds  were  meant.  She  may 
not  have  had  the  bonds  at  the  time  of  the  making  of  the  will, 
but  may  have  acquired  them  afterwards,  for  not  only  "  bonds," 
but  "  stocks,  notes  and  other  evidences  of  debt "  were  also  be- 
queathed in  the  same  sentence,  while  it  appears,  from  the  inven- 
tory returned  by  the  executor,  that  she  had  none  of  the  latter  at 
the  time  of  her  death.  The  terms  used  in  the  eighth  clause  are 
very  general,  and  would  have  covered  any  description  of  stocks, 
bonds  or  notes  which  the  testatrix  might  have  held  at  the  time 
of  her  death. 

Nor  does  the  enumeration  of  some  particular  articles  in  a 
residuary  clause  of  a  will  constitute  the  articles  so  enumerated 
specific  legacies.  In  support  of  this  proposition  we  need  refer 
only  to  the  cases  of  Fidding  v.  Preston  j  1  De  Gex  &  J  ones,  438 ; 
Pickup  V.  AtkinSj  4  Hare,  624 ;  Taylor  v.  TayloVy  6  Simons, 
246 ;  and  MiUa  v.  MiUsj  7  Simons,  501. 

Annie  L.  England  being,  then,  entitled  to  the  ]>ersonal  es- 
tate bequeathed  by  the  eighth  clause  of  the  will,  only  as  resid- 
uary legatee,  she  takes  it  subject  to  the  payment  of  all  the  debts 
of  the  testatrix,  and  after  the  payment  of  the  pecuniary  legacies 
bequeathed  by  the  will. 

But  it  was  contended  that  the  bequest  to  the  vestry  of 
Prince  George's  parish  was  in  violation  of  the  38th  article  of 
the  Bill  of  Bights,  unless  sanctioned  by  an  act  of  the  Legisla- 
ture, and  that,  as  the  final  account  of  the  executor  had  been 
passed,  by  which  the  settlement  of  the  estate  was  closed  before 
that  sanction  had  been  obtained,  the  vestry  are  not  now  entitled 
to  recover  the  legacy  of  five  hundred  dollars  bequeathed  to  them. 
The  final  account  was  passed  in  twelve  months  after  letters  tes- 
tamentary were  taken  out,  and  within  that  time  the  said  vestry 
had  made  a  formal  demand  upon  the  executor  for  the  payment 
of  the  legacy,  so  that  he  had  notice  that  they  had  not  relinquished 
their  claim  to  it.  The  Legislature  had  not  been  in  session  after 
the  death  of  the  testatrix,  and  did  not  convene  until  after  the 
executor  had  passed  his  final  account ;  but  as  soon  as  it  did  con- 
vene application  was  made  for  its  assent  to  this  bequest,  which 


ENGLAND  t.  PRINCE  GEORGE'S  PARISH.  471 

was  granted  by  the  passage  of  the  act  of  1878,  chap.  43.  No 
laches  can  therefore  be  attributed  to  the  vestry.  It  must  be  as- 
sumed that  the  framers  of  our  Constitution  intended  that  a  rea- 
sonable time  should  be  allowed  for  obtaining  the  assent  of  the 
Legislatiire  to  such  bequests,  as  otherwise  many  of  them  would 
fail  by  reason  of  the  legatees  having  had  no  opportunity  to  apply 
for  such  assent,  and  the  Legislature  no  opportunity  to  grant 
it  by  reason  of  its  not  being  in  session  more  than  once  in  two 
years,  unless  called  together  in  extra  session  by  the  Governor. 
The  assent  of  the  Legislature  to  this  bequest  was  given  at  its 
first  session  after  the  death  of  the  testatrix,  and  we  are  of  opin- 
ion that  it  was  in  time  to  impose  upon  her  executor  the  obliga- 
tion to  pay  it.  The  decree  of  the  court  below,  in  so  far  as  it 
establishes  the  validity  of  the  pecuniary  legacies  to  the  appellees, 
and  their  priority  over  the  residuary  bequest  to  Mrs.  England, 
will  be  affirmed.  Sut  as  the  decree  is  erroneous  in  not  direct- 
ing the  payment  of  these  legacies,  after  deducting  the  collateral 
ta?[  due  upon  them,  as  suggested  by  the  appellant's  counsel,  it 
will  for  that  reason  be  reversed,  and  the  cause  remanded  in  order 
that  it  may  be  corrected  in  this  particular. 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause  re- 
manded. 


See  Metcalf  v.  Framingham,  ante,  p.  11. 
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Anderson  t;^.  Eable. 

[9  Richardson,  460.  l 

LlABILITT   OF   EXSCUTOB    FOB    AOTS  OF  OO-EXEOUTOB. ^LlABILTTT 

OF  PBBBON  NAMED  AB  EZECUTOB  AND  TBUBTEE. 

Where  one  is  both  executor  of  a  will  and  trustee  thereunder  of  a  legacy  given 
by  the  will,  his  receipt  of  the  legacy  vests  the  fund  in  him  as  trustee,  and  his 
co-executor  is  no  longer  liable  for  it 

Where  A.  and  B.  were  appointed  executors  of  a  will  and  trustees  thereunder, 
and  B.  qualified  as  executor  and  accepted  the  trust,  and  then  A.  qualified  as 
executor  and  paid  the  trust  money  to  B.,  taking  his  receipt  therefor  as  trustee: 
Held^  that  this  was  not  only  evidence  that  A.  had  not  accepted  the  trust,  but 
was  also  conclusive  evidence  that  he  had  repudiated  it,  and,  consequently, 
that  A.  was  not  liable  to  account  to  the  cestui  que  trusts  for  the  tnist  fund 
paid  to  B. 

Where  one  is  appointed  by  the  will  both  executor  and  trustee,  the  mere  fact  that 
he  qualified  as  eiecutor  is  not  proof  that  he  accepted  the  trust 

This  was  a  bill  in  equity  by  David  Anderson,  executor  of 
the  last  will  and  testament  of  Thomas  P.  Brockman,  against 
Henrietta  M.  Earle  and  Alexander  C.  Earle,  her  husband. 

The  case  will  be  understood  from  the  opinion  of  the  court. 

Bobo  dk  Carlisle^  Simpson^  for  appellants. 

Dunhin  dk  CleveUmdy  Earle  dk  WdU,  Thomson^  contra. 

McIvEB,  A.  J.  Thomas  P.  Brockman,  being  possessed  of 
quite  a  large  estate,  died  in  1859,  leaving  a  will,  of  which  his 
son  Benjamin  T.  Brockman  and  his  son-in-law,  the  plaintiff, 
were  named  executors.  By  his  will  he  gives  to  his  wife,  dur- 
ing her  natural  life,  a  considerable  portion  of  his  estate,  which, 
at  her  death,  was  to  be  equally  divided  amongst  his  children, 
except  Mrs.  Hudson,  upon  ^^  the  same  trusts  that  are  provided 
for  in  the  preceding  clauses  "  of  his  will.  As  to  the  shares  of 
his  daughters,  after  making  various  provisions  for  his  other 
children,  the  testator  provides  for  his  two  daughters,  one  of 
whom  is  the  defendant,  Mrs.  Earle,  in  the  eighth  clause  of  the 
will,  in  the  following  words :  "  I  give  to  my  executors,  in  trust 
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for  Henrietta  and  Eloise,  two  thousand  dollars  each,  to  be  in- 
vested in  slayes  for  them  and  their  use,  with  ample  power  to 
sell  and  re-invest,  or  to  put  the  money  at  interest.  In  either 
case  the  use,  profit,  hire  or  interest  to  be  applied  to  the  entire 
use  and  benefit  of  the  said  two  girls.  Provided,  however,  if 
my  estate  is  not  sufficient,  on  the  first  division,  to  pay  these 
legacies  and  Jesse's,  that  it  be  divided  ^e>  raia  until  the  estate 
is  sufficient,  when  the  remainder  shall  be  fully  arranged,  with 
interest  from  the  time  they  become  of  age." 

In  the  ninth  clause  of  the  will  the  testator  says :  '^  It  is  my 
will,  at  my  death,  that  all  my  property  be  sold  (except  what  I 
have  willed  to  my  wife)  on  such  credit  af  the  ordinary  and  my 
executors  may  think  best,  and  the  proceeds  thereof,  after  the 
legacies  already  willed  are  paid,  shall  be  equally  divided  among 
all  my  children  (except  Keziah/A.  Hudson,  who,  I  think, 
through  her  husband,  S.  P.  Hudson,  has  received  more  than 
her  share),  *  *  *  and  my  executors  will  hold  the  [here 
follows  a  blank  in  the  copy  of  the  will  printed  in  the  "  case," 
doubtless  to  be  filled  with  the  word  "  amounts"  or  " shares "], 
giving  to  Henrietta  and  Eloise,  in  the  same  manner  as  the  first, 
amounts  willed  for  their  use,  w\th  the  same  powers."  The 
plaintifiE,  Anderson,  at  first  declined  to  qualify  as  executor,  and 
Benjamin  T.  Brockman  alone  qualified  as  such  soon  after  the 
death  of  the  testator,  took  charge  of  the  estate  and  proceeded 
in  the  administration  of  the  same  imtil  some  time  in  1861, 
when  he  went  into  the  army.  It  seems,  however,  that  by  sales 
and  collections  he  had  reduced  into  his  possession  a  very 
large  part,  if  not  the  whole,  of  the  assets  of  the  estate,  except 
that  given  to  the  widow,  which  constituted  an  amount  much 
more  than  sufficient  to  pay  all  the  pecuniary  legacies  and  leave 
a  considerable  balance  to  be  divided  amongst  the  children,  as 
provided  for  in  the  ninth  clause  of  the  will.  The  widow  died 
in  1861,  and,  Benjamin  T.  Brockman  being  then  absent  in  the 
army,  the  plaintiff  qualified  as  executor  of  Thomas  P.  Brocks 
man,  took  possession  of  the  property  which  the  widow  left  as 
part  of  the  estate  of  Thomas  P.  Brockman,  and,  under  the 
terms  of  his  will,  sold  the  same,  and,  after  having  advertised  for 
creditors  to  come  in  and  paid  off  such  as  were  properly  pre- 
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sented,  proceeded  to  divide  the  balance  amongst  those  entitled 
under  the  will.  In  making  this  division  it  was  assumed  that 
the  share  of  each  would  amount  to  one  thousand  dollars,  and 
the  plaintiff  accordingly  paid  that  amount  to  B.  T.  SrockmaD, 
taking  a  receipt  therefor,  of  which  the  following  is  a  copy : 

"  $1,000.  Received,  November  22, 1862,  of  David  Ander- 
son, executor  of  J.  P.  Brockman,  deceased,  one  thousand  dol- 
lars, as  part  of  legacy  due  Hettie  M.  Brockman. 

"(Signed)  B.  T.  BROCKMAN, 

"  Trustee  for  Hettie  Brockman." 

Some  time  in  1864  B.  T.  Brockman  died,  leaving  a  will,  of 
which  the  plaintiff  i^  the  qualified  executor.  The  estate  of 
B.  T.  Brockman  proving  to  be  wholly  insolvent,  occasioned,  as 
is  alleged,  by  the  results  of  war,  the  defendant,  Mrs.  Earle, 
now  seeks  to  hold  the  plaintiff  responsible  for  her  legacies 
under  the  will,  and  the  Circuit  judge  having  so  decided  the 
plaintiff  appeals. 

It  is  difficult  to  understand  how,  in  any  aspect  of  the 
case,  the  plaintiff  can  be  made  liable  for  the  legacy  of  two 
thousand  dollars.  He  cannot  be  made  liable  as  co-executor, 
because,  in  the  first  place,  he.  was  not  co-executor  at  the  time 
the  money  came  into  the  hands  of  the  other  executor ;  bnt, 
even  if  he  had  been,  he  could  not  be  so  made  liable  under  the 
facts  as  presented  in  this  case. 

The  rule  is,  as  stated  by  Harper,  Ch.,  in  CPNeaU  v.  Herbert 
(McM.  £q.  497),  "  that  one  executor  is  not  liable  for  the  assets 
which  come  into  the  hands  of  his  co-executor  unless  under  par- 
ticular circumstances,  such  as  having  paid  them  over  to  him, 
having  joined  in  a  misapplication  of  them,  or  having  joined  in 
a  receipt  by  which  he  enabled  him  to  receive  them."  See, 
also,  Johnson  v.  Johnson^  2  Hill  Ch.  288 ;  Atcheeon  v.  Robert- 
soriy  3  Rich.  Eq.  137.  Now,  as  there  is  no  evidence  whatever 
tending  to  show  that  the  plaintiff  did  any  act  which  enabled 
B.  T.  Brockman  to  receive  this  money,  or  that  he  in  any  way 
contributed  to  the  devaeta/oit  charged  against  B.  T.  Brockman, 
he  cannot,  under  the  rule,  be  made  liable  as  co-executor. 
There  is,  however,  one  view  of  the  matter  which  will  effectu- 
ally dispose  of  the  question.    B.  T.  Brockman  was  not  only  ex- 
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ecntor,  but  he  was  also  appointed  tmstee  for  Mrs.  Earle  under 
the  will ;  and  although  there  is  no  evidence  that  he  ever,  in  so 
many  words,  accepted  the  trust,  yet,  as  no  such  formal  accept- 
ance was  necessary  (Hill  on  Trustees,  *214,  *215),  we  are  sat- 
isfied that  the  circumstances  in  the  case  are  quite  sufficient  to 
show  that  he  did  accept  the  trust.    In  the  statement  of  his 
accounts  as  executor,  filed  with  the  bill  of  Exhibit  C,  he  credits 
himself  with  this  legacy  of  two  thousand  dollars  ba  paid,  and  as 
it  could  only  be  paid  by  him  as  executor  to  the  trustee  the  neces- 
sary inference  is  that  by  such  entry  he  intended  to  transfer  this 
amount  from  his  liability  as  executor  to  his  liability  as  trustee, 
and  that  of  itself  would  be  a  sufficient  circumstance  to  show 
that  he  had  accepted  the  trust.    For,  as  the  writer  just  cited 
says,  at  page  *215,  '^  where  the  same  person  is  appointed  both 
executor  and  trustee,  it  is  difficult,  though  sometimes  of  im- 
portance, to  determine  when  the  office  of  executor  has  ceased 
and  that  of  trustee  has  commenced.     The  rule  appears  to  be 
that  if  a  part  of  the  assets  has  been  clearly  set  apart  and  appro- 
priated by  the  executor  to  answer  a  particular  trust,  he  will  be 
considered  to  hold  the  fund  as  trustee  for  those  trusts,  and  no 
longer  as  mere  executor."    But  another  circumstance,  which  is 
perfectly  conclusive,  is  the  signing  of  the  receipt  of  22d  No- 
vember,  1862,  as  trustee  of  Mrs.  Earle,  then  Miss  Hettie 
Brockman.    If,  then,  B.  T.  Brockman,  as  we  have  seen,  accept- 
ed the  office  of  trustee,  as  soon  as  the  amount  of  the  legacy 
was  ascertained  to  be  in  his  hands  as  executor  and  payable  to 
the  trustee  of  Mrs.  Earle,  he  being  the  trustee,  the  same  was 
paid  by  operation  of  law,  so  far  as  his  liability  of  executor  was 
concerned,  and  became  cash  in  his  hands  as  trustee.    SchneU  v. 
Schroder,  Bail.  Eq.  328.    This  was  ascertained,  as  appears  by 
the  statement  which  was  filed  with  the  bill  as  Exhibit  C.    For, 
while  this  statement  may  not  be  evidence  in  his  own  favor,  as 
was  argued,  it  is  quite  sufficient  to  show,  as  his  own  admission, 
that  he  had  set  apart  the  fund  due  to  himself  as  trustee,  and  it 
amounted  to  an  acknowledgment  that  he  held  that  money  as 
trustee  and  not  as  executor,  just  in  the  same  way  that  an  ad- 
ministrator who  is  also  the  guardian  of  one  of  the  distributees, 
by  making  a  return  in  which  he  credits  his  administration  ac- 
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count  with  so  much  money  paid  to  himiseU  as  guardian,  trans- 
fers his  liability  from  his  administration  bond  to  his  goardian- 
ship  bond.  SchneU  v.  Schroder^  Bail.  Eq.  328 ;  Cren»hav>  v. 
Crenshaw^  4  Sich.  Eq.  15.  The  resnlt,  therefore,  is,  that  so 
far  from  the  plaintiff  being  liable  as  executor,  neither  one  of 
the  executors  were  liable,  asjStich^  but  the  liability  was  trans- 
ferred to  B.  T.  Brockman  as  trustee. 

This  view  of  the  case  disposes  of  what  seemed  to  be  the 
main  ground  relied  upon  in  the  argument  to  fix  a  liability  up- 
on the  plaintiff  viz.,  that  the  legacy  to  Mrs.  Earle  was  a  charge 
upon  the  whole  estate,  including  that  which  had  been  giyen  to 
the  widow  for  life,  and  which,  upon  her  death,  was  sold  and 
went  into  the  hands  of  the  plaintiff  as  executor  of  Thomas  P. 
Brockman ;  and  that  until  such  legacy  was  paid  the  plaintiff 
could  not  lawfully  divide  the  proceeds  of  such  sale,  as  he  did 
do,  amongst  the  legatees  provided  for  by  the  ninth  clause  of 
the  will,  for  this  argument  rests  necessarily  upon  the  supposi- 
tion that  the  legacy  of  two  thousand  dollars  had  not  been  paid ; 
and  if,  as  we  have  seen,  there  is  no  foundation  for  such  a  sup- 
position, but  that,  on  the  contrary,  the  legacy  had  been  paid, 
whether  in  actual  cash  or  by  operation  of  law  can  make  no 
difference,  the  argument  must  necessarily  fail. 

The  next  question  is,  whether  the  plaintiff  can  be  held  lia- 
ble for  the  one  thousand  dollars  which  he,  as  executor,  paid 
over  to  B.  T.  Brockman,  as  trustee  for  Mrs.  Earle,  on  the  2Sd 
November,  1862.  While  it  may  admit  of  a  question  whether, 
even  assuming  the  plaintiff  to  have  accepted  the  office  of 
trustee  for  Mrs.  Earle,  he  could  be  held  liable  under  the  cir- 
cumstances of  this  case,  we  prefer  to  rest  our  decision  upon  the 
ground  that  there  is  no  evidence  to  show  that  the  plaintiff  ever 
did  accept  the  trust,  and,  on  the  contrary,  that  there  is  at  least 
one  circumstance  which  would  indicate  that  he  declined  to 
accept.  The  mere  fact  of  his  having  qualified  as  executor  is 
not  sufficient  evidence  that  he  accepted  the  trust  {AsheY.  Ashe^ 
Rich.  Eq.  Ca.,  288),  for  as  Johnson,  J.,  in  that  case  says :  "  If 
a  legacy  be  left  to  an  executor  and  he  qualify,  I  apprehend 
there  is  no  doubt  he  may,  notwithstanding,  say :  ^  I  will  dis- 
charge my  duty  as  executor,  but  will  not  accept  the  legacy.' " 
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Here  these  legacies  were  given  to  the  plaintifiE  and  ancrther. 
"  I  give  to  my  executors,  in  trust  for  Henrietta  and  Eloise," 
and  we  see  no  reason  why  the  plaintiff  may  not  say,  as  we 
think  he  in  effect  did  say :  "  I  will  discharge  my  duty  as  ex- 
ecutor, but  will  not  accept  the  legacy."  When  he  practically 
repudiated  the  trust  by  paying  over  the  portion  which  he  esti- 
mated was  due  to  Mrs.  Earle  to  the  person  whom,  as  we  have 
Been,  had  accepted  the  trust,  and  taking  his  receipt  as  trustee 
to  himself  as  executor,  there  is  no  fact  or  circumstance  in  the 
ease  indicating  any  intention  on  the  part  of  the  plaintiff  to 
accept  the  trust,  and  we  do  not  think  he  should  be  held  to  have 
so  done. 

If,  then,  being  merely  the  executor,  he  made  this  payment 
to  the  trustee  of  Mrs.  Earle,  he  did  exactly  what  his  duty  re- 
quired him  to  do,  and  of  course  cannot  be  held  liable. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed^ 
in  so  far  as  it  conflicts  with  the  views  herein  expressed,  and  the 
case  is  remanded  to  the  Circuit  Court  for  such  further  proceed- 
ings as  may  be  necessary. 

Motion  granted. 

TViLLASD,  C.  J.,  and  Haskell,  A.  J.,  concurred. 


Rlgh%  of  each  executor  to  reeeiye  property.— Each  of  several  ezecu- 
ton  has  a  right  to  the  manual  custody  of  the  assets  of  the  estate.  One  can- 
not insist  on  possession  solely  by  himself,  and  the  court  will  not  interfere  to 
secure  such  a  result  unless  the  custody  complained  of  Jeopardizes  the  inter- 
ests of  the  beneficiaries  under  the  will.  Wood  v.  Brown,  84  K.  Y.  887 ;  Burt 
V.  Burt,  41  N.  Y.  46. 

It  follows  that  an  executor  is  not  liable  for  permitting  his  co-executor  to 
recdye  estate  securities  or  funds,  imless  he  knew  of  some  groimds  to  suspect 
danger  of  their  loss.  Sterret's  Appeal,  2  Penn.  R  419 ;  Robinson's  Estate,  7 
Phila.  61 ;  White  y.  Bullock,  20  Barb.  91 ;  Sparhawk  y.  Buell,  9  Yt.  41 ; 
Adair  v.  Brimmer,  74  N.  Y.  640;  De  Haven  v.  Williams,  80  Pa.  St.  480;  Tur- 
ner T.  WiUdns,  66  Ala.  178. 

Liability  for  property  transferred  to  co^xecntor—- If  an  executor 
receiTes  property  of  the  estate  into  his  possession  he  cannot  rid  himself  of  all 
liability  by  merely  turning  it  over  to  a  co-executor.  Presumptively  his  lia> 
bility  continues,  and  he  must  show  some  good  reason  why  it  was  not  applied 
according  to  law  by  the  person  to  whom  he  delivered  it.    Mesick  v.  Mesick^ 
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7  Barb.  120;  Douglass  y.  Satterlee,  11  Johns.  16;  Clark  v.  Clark,  8  Paige, 
153;  Fisher  y.  Bkillman,  18  N.  J.  Eq.  229;  Fonte  v.  Horton,  86  Miaa  850; 
Sparhawk  y.  Buell,  9  Yt  41;  Edmonds  y.  Crenshaw,  14  Pet  166. 

Eyen  if  the  property  did  not  actually  pass  through  the  hands  of  the  exec 
utor  sought  to  be  charged,  still  if  he  in  any  way  yoluntarily  or  unnecessarily 
assisted  the  defaulter  to  obtain  it  he  will  be  liable  personally.  Wayman  t. 
Jones,  4  Md.  Ch.  500 ;  Schenck  y.  Schenck,  1  Green  N.  J.  174 

One  executor  managing  alone^^-If  the  will  directs  that  one  or  more 
executors  shall  haye  full  control  and  management  of  the  estate,  oo-execaton 
are  not  liable  without  proof  of  fraudulent  collusion  with  the  wrongdoer. 
Van  Pelt  y.  Veighte,  14  N.  J.  L.  207. 

But  one  of  seyeral  executors  cannot  escape  liability  for  the  misconduct  of 
an  agent,  because  his  co-executors  were  principally  engaged  in  the  manage- 
ment of  the  estate,  if  he  knew  of  the  appointment  and  failed  to  object  to  it. 
Brown's  Accoxmtlng,  16  Abb.  Pr.  N.  8.  467. 

It  is  the  duty  of  each  executor  to  bring  to  the  surrogate's  attention  any 
failure  of  his  associates  to  obey  orders  of  the  court,  which  comes  to  his 
knowledge,  or  he  will  be  guilty  of  neglect  himself.  Matter  of  McDonald,  4 
Bedf.  821. 

If  the  securities  of  the  estate  are  kept  in  any  place  accessible  to  both,  as 
where  both  haye  keys  to  a  box,  or  where  one  has  the  box  and  the  other  the 
key,  each  must  use  diligence,  wheneyer  informed  that  the  repository  has  been 
opened,  to  see  that  nothing  has  been  abstracted.  Mendes  y.  GuedaUa,  2 
Johns.  &  H.  259;  Duncommim's  Appeal,  17  Pa.  268. 

Signing  a  joint  receipt,  joint  inyentory  or  joint  reix>rt  of  sales,  is  not  in 
itself  proof  poeitiye  to  charge  both  executors  with  any  dewutatit  of  the  funds 
occasioned  by  the  acts  of  only  one  signer.  Such  joint  acts  are,  howeyer,  pre- 
sumptiye  eyidence  of  a  joint  resix>nsibility.  Ochiltree  y.  Wright,  1  Dey.  & 
Bat.  Eq.  887;  WUliams  y.  Maitland,  1  Ired.  Eq.  92;  Gaultney  y.  Nolan,  83 
Miss.  569;  Graham  y.  Dayidson,  2  Dey.  &  Bat  Eq.  155. 

Executor  leaying  the  State. — Where  the  statute  permits  an  executor  to 
reyoke  the  letters  issued  to  his  co-executors,  uix>n  the  latter  leaying  the  State, 
he  is  bound  to  take  such  steps,  or  be  personally  liable  for  any  loss  occasioned 
by  his  neglect  to  do  so.    Hengst's  Appeal,  24  Pa.  814. 

The  fact  that  the  executor,  before  leaying  the  State,  deliyered  the  estate 
property  to  his  co-executor,  will  not  of  itself  free  him  from  further  liability. 
He  Is  still  boVmd  to  see  that  the  duties  of  the  trust,  once  assumed  by  him,  an 
properly  discharged.  Griflathy.  Frazier,  8  Cranch,  9;  Edmonds  v.  Cren- 
shaw, 14  Peters,  166. 

In  Tennessee  it  is  held,  that  where  the  duties  imposed  by  the  will  are  di- 
rectory, all  are  liable,  because  all  are  bound  to  see  that  such  directions  are 
carried  out;  but  where  the  duty  is  discretionary,  each  is  in  general  responsi- 
ble only  for  his  own  exercise  of  discretion.  Deaderick  y,  CantreU,  10  Yerg. 
268;  Hays  y.  Hays,  8  Tenn.  Ch.  88. 
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Allen  v8.  Allen. 

[13  South  Carolina,  612.] 

LeQACIBS    to   CHILDEEN  and  STKANGEB6. — ADEMPTION. — DeYISE 

PEE  CAPITA. 

Where  a  legacy  is  given  by  a  parent  to  a  child,  a  subsequent  advance  by  the 
parent  to  the  child  will  be  presumed  to  have  been  in  satisfaction  of  the  legacy; 
bat  this  presumption  does  not  arise  where  the  gifts  are  to  strangers  or  grand- 
children, or  are  of  a  residue. 

In  the  latter  class  of  gifts  an  intention  to  adeem  must  be  shown,  and  for  this  pur- 
pose extrinsic  evidence  is  admissible. 

A  release  of  all  interest  in  an  estate  executed  by  a  legatee  to  the  testator  in  his 
lifetime,  and  to  other  legatees,  for  a  money  consideration  paid  him  by  the  tes- 
tator, is  a  nullity. 

A  direction  that  the  residue  of  an  estate  be  converted  into  money  and  '*  equally 
distributed  among  his  heirs,  share  and  share  alike/'  requires  the  distribution 
to  be  made  per  capita  and  not  per  stirpes. 

On  petition  filed  by  Charles  P.  Allen,  as  executor  of  the 
will  of  Bannister  Allen,  praying  a  construction  of  the  will. 

From  the  decree  made  by  the  probate  judge,  several  of  the 
parties  appealed  to  the  Circuit  Court.  In  September,  1878, 
several  of  the  defendants  moved  before  Judge  Hudson  to  dis- 
miss such  appeal  for  a  failure  on  appellant's  part  to  serve  such 
defendants  with  a  copy  of  their  grounds  and  notice  of  appeal 
twelve  days  before  the  appeal  was  to  be  entered  in  the  Circuit 
Court.     This  motion  was  denied. 

The  facts  in  the  case  are  fully  set  out  in  the  decree  of  the 
Circuit  Judge,  which,  in  substance,  is  as  follows : 

It  appears  that  Bannister  Allen,  late  of  said  State  and  county, 
departed  this  life  on  September  4th,  18Y6,  leaving  in  force  a 
will  executed  by  him  on  December  8th,  1871,  of  which  Charles 
P.  Allen,  the  petitioner,  is  sole  qualified  executor.  Testator 
left  considerable  estate,  real  and  personal,  and,  as  his  heirs-at- 
law,  a  widow,  and  a  number  of  children  and  grandchildren,  all 
of  whom  are  parties  to  this  proceeding,  and  who  are  all  bene- 
ficiaries under  said  will.  The  pleadings  in  the  case  contain  a 
full  statement  of  undisputed  facts,  and  a  copy  of  the  will,  and 
are  referred  to  when  necessary  for  explanation  of  the  statements 
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herein  contained.  Between  the  date  of  the  will  and  the  death 
of  the  testator,  there  were  various  money  transactions  between 
the  testator  and  his  children  and  grandchildren,  out  of  which 
have  grown  the  conflicting  claims  of  the  parties  now  before  the 
court  for  adjudication.  These  transactions  are  substantially  as 
follows : 

1.  As  to  Charles  P.  Allen,  son — 
The  will  gives  him  $1,200  in  gold. 

April  Ist,  1874.  Charles  P.  Allen  gave  testator  a  paper 
under  seal,  by  which  he  promised  to  pay  him  at  one  day  $1,200 
in  gold  and  $1,300  in  currency,  without  interest,  "in  full  for 
that  much." 

2.  As  to  Byrd  O.  AUen,  son — 
The  will  gives  no  "  special  bequest," 

July  3d,  1874.  Byrd  O.  Allen  gave  testator  a  receipt  under 
seal  for  $2,000,  "  in  full  of  his  distributive  share  of  the  estate," 
and  by  it  renounces  and  forever  relinquishes  all  claims  by  in- 
heritance or  otherwise  to  the  same. 

3.  As  to  James  T.  Allen,  son — 
The  will  gives  $1,200  in  gold. 

November  29th,  1875.  James  T.  AUen, gave  testator  a  re- 
ceipt under  seal  for  $3,741,  "in  part  payment  of  his  interest" 
in  the  estate,  and  June  20th,  1876,  a  note  under  seal  for  $20  for 
value  received. 

4.  As  to  Bannister  A.  Davis,  grandson — 

The  will  gives  two  tracts  of  land,  in  all  three  hundred  and 
twenty-three  acres,  and  $1,000. 

September  12th,  1864.  Bannister  A.  Davis  gave  testator 
his  note  under  seal  at  one  day  for  $100 ;  on  December  28d, 
1872,  his  note  under  seal  for  six  months  for  $11  45,  for  money 
received ;  and  May  29th,  1876,  his  note  under  seal  for  $50,  for 
value  received,  for  one  day.  These  notes  are  all  payable  to 
"  bearer." 

5.  As  to  Ella  Lee,  granddaughter — 
The  will  gives  her  $600. 

July  4th,  1874.  Ella  Lee  gave  testator  a  receipt  under  seal, 
$1,010,  "in  full  of  her  distributive  share"  in  his  estate,  and 
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thereby  renounces  and  forever  relinquishes  all  claim  by  inherit- 
ance or  otherwise  to  her  part  of  his  estate. 

6.  As  to  James  B.  Allen,  son — 
The  will  gives  him  $500. 

October  15th,  1875.  Joseph  N.  Brown,  as  guardian,  re- 
ceived for  him,  from  testator,  a  note  on  Stephen  McCully, 
amounting  with  interest  to  the  sum  of  $1,313  85,  and  $15  in 
currency,  on  this  testator,  indorsed  and  signed  of  same,  ^^  receipt, 
against  my  grandson,  James  Bannister  Allen,  in  full  against  my 
estate." 

7.  As  to  Indiana  Barksdale,  daughter— 
The  wiU  gave  her  no  special  bequest. 

September  7th,  1870.  Indiana  Barksdale  gave  to  testator  a 
paper  under  seal,  acknowledging  the  receipt  of  $2,000  in  full  of 
her  distributive  share  of  his  estate,  and  thereby  renounced  and 
Telinquished  to  the  other  heirs-at-law,  devisees  and  legatees,  when 
their  rights  shall  accrue,  all  claim  by  inheritance  or  otherwise  to 
any  part  of  the  estate,  and  binds  herself,  her  heirs,  executors 
and  administrators  to  the  fulfilment  thereof,  in  consideration  of 
the  said  $2,000.  Also,  Indiana  Barksdale  gave  testator,  April 
8th,  1869,  and  before  the  date  of  the  will,  a  receipt  under  seal 
for  $525,  except  four  slaves,  to  stand  good  against  her  in  the 
estate. 

8.  As  to  Charlotte  Ann  (Allen)  Orr,  granddaughter,  and 
John  Earle  Bannister  Allen,  grandson — 

The  will  gives  to  each  the  sum  of  $500. 

October  6th,  1874.  John  B.  Moore,  as  their  guardian,  gave 
testator  a  receipt  for  $1,000  each,  to  be  managed  and  accounted 
for  by  him  as  guardian ;  also,  without  date,  and,  I  suppose,  after 
coming  of  age,  they  gave  a  receipt  jointly  for  $2,000,  in  full  of 
their  (Ustributive  share,  and  thereby  renounced  and  forever  re- 
linquished aU  claim  by  inheritance  or  otherwise  to  the  estate. 
On  December  10th,  1875,  Pet  AUen  Orr  gave  testator  a  receipt 
nnder  seal  for  $1,100,  in  full  of  her  distributive  share  of  his 
estate,  and  thereby  renounces  and  forever  relinquishes  to  the 
other  heirs-at-law,  devisees  and  legatees,  when  their  rights  shall 
accrue,  all  claim  by  inheritance  or  otherwise  to  her  part  of  the 
estate,  and  binds  her  heirs,  executors  and  administrators  for  the 
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complete  fulfilment  of  the  above,  in  consideration  the  said  sum 
of  $1,100. 

And  John  E.  Allen,  September  23d,  1875,  gave  a  receipt  to 
hifi  grandf atlier  (the  testator)  for  $1,000,  in  full  of  all  demands 
against  his  estate. 

Alethia  Allen,  Charlotte  Ann  (Allen)  Orr  and  Pet  Allen  are 
assumed  to  be  the -same  person,  and  John  Allen,  John  £.  B.  Allen 
and  John  £.  Allen,  also  the  same  person. 

9.  As  to  B.  Bollin  Allen,  son — 

The  will  gives  him  a  tract  of  four  hundred  and  fifty  acres  of 
land,  one  mule,  and  $1,200  in  gold. 

April  1st,  1874.  B.  Bollin  Allen  gave  to  testator  a  paper 
under  seal,  by  which  he  promised  to  pay  testator  one  day  after 
date  $1,200  in  gold,  included  in  the  will,  and  $1,300  in  cwnreacjy 
in  fuU  for  that  much,  without  interest. 

10.  As  to  B.  Berrien  Allen,  son — 

The  will  gives  him  land  known  as  the  Carother's  and  Meck- 
lin's  tracts,  a  horse,  one  mule,  and  $1,200  in  gold. 

April  Ist,  1874.  B.  Berrien  Allen  gave  testator  a  paper  un- 
der seal,  by  which  he  promised  to  pay  testator  one  day  after 
date  $1,200  in  gold,  included  in  the  will,  and  $1,300  in  currency, 
in  full  for  that  much,  without  interest. 

Also  note  without  date,  payable  three  years  after  date,  for 
$700,  for  improvements  on  the  "  Home  Place,"  including  dweU- 
ing-house,  gin-house  and  other  buildings,  with  the  land  belonging 
to  them,  without  interest. 

11.  As  to  Mary  A.  McCalla,  daughter — 

The  will  gives  the  "  Harkness  Place,"  containing  two  hun- 
dred and  twenty-five  acres,  and  $1,200  in  gold. 

March  18th,  1876.  Mary  A.  McCalla  gave  testator  a  receipt 
for  $3,800,  in  part  payment  of  her  interest  in  the  estate,  and  in 
consideration  thereof  she  relinquishes  her  interest  in  the  ^^  Hark- 
ness Place,"  given  to  her  in  the  will. 

12.  As  to  Elizabeth  or  Lizzie  Watson,  daughter — 

The  will  gives  her  a  remainder,  after  the  death  of  the  widow, 
in  the  ^^  Home  Place,"  a  tract  of  land  described  in  the  will,  and 
the  sum  of  $1,200  in  gold. 

April  24th,  1876.   Lizzie  Watson  gave  to  testator  a  certificate 
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under  seal  that  she  that  day  received  of  him  $200,  making  in 
all  $4,000,  given  by  him  for  the  "  Home  Place,"  willed  to  her 
by  him. 

Febmary  25th,  L876,  she  gave  a  certificate  that,  in  consid- 
eration of  $8,800,  she  relinquished  all  claims  given  and  be- 
queathed to  her  by  her  father  in  his  will ;  that  being  for  part  of 
the  land,  "  Home  Place,"  willed  to  her,  &c. 

Febmary  16th,  1876,  she  gave  him  a  paper  under  seal,  by 
which  she  relinquished  all  claim  to*  the  *'  Home  Place,"  no  con- 
sideration being  stated. 

13.  Ab  to  James  A.  Moragne,  grandson ;  Mary  Brady,  grand- 
daughter ;  Alice  Brady,  granddaughter — 

The  wiU  gives  them  a  judgment  against  their  father,  P.  B. 
Moragne,  and  contains  no  estimate  of  its  value.  The  testator 
gave  them  nothing  after  the  execution  of  the  will,  so  far  as  ap- 
pears to  the  court. 

14.  As  to  Ann  Elizabeth  Allen,  the  widow — 

The  will  gives  her  the  "  Home  Place  "  and  valuable  personal 
property,  consisting  of  furniture,  plantation  tools,  implements, 
stock,  provisions,  &e.j  for  Ufe,  with  remainder  as  to  the  ^^Home 
Place  "  to  Elizabeth  S.  or  Lizzie  Watson,  and  as  to  the  personalty 
to  the  four  younger  children.  Bannister  BoUin,  Basil  Berrien, 
Mary  A.  and  Elizabeth  S.,  share  and  share  alike.  Also,  the  will 
gives  her  $500  in  gold  absolutely,  and  directs  that  the  provision 
made  in  the  will  shall  be  in  bar  of  dower. 

It  is  alleged,  and  not  denied,  that  a  settlement  has  been  made 
with  the  widow  by  the  executor,  and  no  question  has  been  raised 
as  to  its  correctness. 

The  will  contains  a  residuary  clause  in  the  following  words, 
to  wit: 

"  It  is  my  will,  and  I  hereby  direct  that  aU  my  estate  not 
hereinbefore  disposed  of„be  converted  into  money  by  the  sale 
of  the  real  and  personal  property,  and  by  the  collection  of  the 
debts  due  to  me,  as  far  as  possible,  and  that  the  proceeds  be 
equally  distributed  among  my  heirs-at-law,  share  and  share 
alike." 

Upon  the  heariag  before  the  judge  of  probate  it  was  held : 
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1.  That  the  division  of  the  residnxiin  under  this  claxiBe  Bhonld 
be  made  ^^per  capiia!'^ 

2.  That  whenever  the  amounts  advanced,  "  as  shown  by  the 
receipts  and  notes,  be  equal  to  or  greater  than  the  specific  lega- 
cies, the  latter  will  be  wholly  adeemed,  and  in  cases  where  they 
are  greater,  the  excess  shall  be  thrown  into  the  residuum  of  the 
estate,  and  considered  as  an  advancement,  the  parties  accounting 
for  the  same  in  the  distribution. 

3.  ^^  That  the  relinquishments  are  not  renunciations  of  the 
whole  interest  of  the  parties  who  executed  the  same,  but  shall 
stand  upon  the  same  footing  as  the  notes  and  receipts,  adeem- 
ing the  specific  legacies  when  equal  to  them,  and  the  excess,  if 
any,  to  be  an  increase  of  the  residuum  of  the  estate  ;  the  par- 
ties accounting  for  the  same  as  advancements  in  the  distri- 
bution of  the  residue  of  testator's  estate,  and  when  the 
amounts  so  advanced  do  not  equal  the  specific  legacies,  then 
the  ademption  will  be  only  pro  tanto  in  the  case  of  aU  pay- 
ments." 

This  decree  was  made  in  order  to  settle  the  principles  upon 
which  the  estate  is  to  be  divided  preparatory  to  an  accoimting, 
which  the  executor  is  prepared  to  make,  having  a  large  portion 
of  the  funds  in  bank.  The  exceptions  put  in  issue  every  point 
decided  by  the  judge  of  probate,  and  opens  the  whole  case  for 
adjudication  in  this  court. 

From  this  decree  the  present  appeal  was  taken. 

J*.  S,  Cothrcmy  for  appellants. 

S.  McGowan,  M.  P.  De  Bruhl  and  E.  B.  Oary^  for  re- 
spondents. 

McIvEB,  A.  J.  A  preliminary  question  has  been  raised  in 
this  case  as  to  whether  due  notice  of  appeal  was  given  by  some 
of  the  parties  from  the  decree  of  the  judge  of  probate,  which 
must  first  be  disposed  of.  The  order  of  Judge  Hudson,  refus- 
ing to  dismiss  the  appeal  of  certain  of  the  parties  upon  the 
ground  stated,  is  not  appealable  {Henderson  v.  Wyattj  8  S.  C. 
112),  but  even  if  it  were,  we  should  be  inclined  to  agree  with 
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liim  in  the  view  which  he  seems  to  have  taken,  and  we  will 
therefore  proceed  to  consider  the  case  upon  its  merite. 

Most  of  the  questions  raised  are  novel,  at  least  in  this  State, 
and  not  free  from  difficulty.  The  case  has,  therefore,  demanded 
and  has  received  the  most  thorough  consideration  and  careful 
attention. 

The  object  of  the  action,  which  was  instituted  hj  Charles  P. 
Allen,  as  executor  of  the  last  will  and  testament  of  Bannister 
Allen,  against  his  devisees  and  legatees,  was  to  obtain  the  in- 
structions of  the  court  as  to  the  proper  mode  of  distributing  the 
estate  under  the  provisions  of  the  wilL  Except  as  to  the  re-* 
siduary  clause,  no  question  has  been  raised,  and  no  difficulty  is 
perceived  in  ascertaining  the  construction  which  should  be 
placed  upon  the  terms  of  the  will ;  but  the  conflicting  claims 
which  the  court  is  called  upon  to  determine  arises  mainly  out  of 
various  money  transactions  between  the  testator  and  his  devisees 
and  legatees  during  his  lifetime.  For  a  detailed  account  of  these 
transactions  reference  must  be  had  to  the  brief  and  to  the  decree 
of  Judge  Eraser,  who  heard  the  case  on  its  merits,  where  they 
are  very  clearly  and  succinctly  stated.  In  general  terms,  these 
transactions  may  be  classified  as  follows:  1st.  Payments  of 
money  by  the  testator  to  the  legatees,  evidenced  by  simple  re- 
ceipts. 2d.  Payments  evidenced  by  receipts  which  are  expressed 
to  be  in  full  or  in  part,  of  distributive  shares  of  testator's  estate. 
3d.  Ordinary  notes  given  by  several  of  the  legatees  to  the  tes- 
tator. 4th.  Papers  in  the  form  of  notes  unden  seal,  by  which 
the  legatee  promises  to  pay  to  the  testator,  one  day  after  date, 
"twelve  hundred  dollars  in  gold,  included  in  the  will  paid,  and 
thirteen  hundred  dollars  in  currency,  in  full  for  that  much, 
without  interest,"  upon  each  of  which  is  the  following  indorse- 
ment by  the  testator:  "I  give  of  the  within  note  to  my  son 
[naming  him],  in  part  of  my  estate  of  the  late  will  and  testa- 
ment, and  dated  8th  December,  1871."  5th.  Papers  in  which 
the  legatee  signing  acknowledges  the  receipt  of  a  specified  sum 
of  money  from  the  testator,  "  in  full  of  my  distributive  share 
of  the  estate  of  my  said  father,  and  I  hereby  renounce  and  for- 
ever relinquish  to  the  other  heirs-at-law,  devisees  and  legatees 
of  Bannister  AUen,  my  father,  when  their  rights  shall  ac- 
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crue,  all  claim,  by  inheritance  or  otherwise,  to  any  part  of 
said  estate,  and  I  bind  myself,  my  heirs,  executors  and  admin- 
istrators, for  the  complete  fnlfilment  of  the  above,  in  consid- 
eration of  said  snm  of  two  thousand  dollars  received  by  me;'' 
the  only  difference  in  the  papers  belonging  to  this  class  beiiig 
that  in  some  of  them  the  interest  is  not  relinqoished  ^^to  the 
other  heirs,"  &c.,  as  in  the  one  above  set  out,  but  contain  a 
simple  relinquishment  of  ^^  all  claims,  by  inheritance  or  other- 
wise, to  any  part  of  said  estate."  6th.  Papers  in  which  Mn. 
Watson  and  Mrs.  McCalla  acknowledge  the  receipt  of  certain 
*Bums  of  money  from  the  testator,  in  consideration  whereof 
they  renounce  all  claim  to  the  lands  devised  to  them  by  the 
testator. 

The  questions  are :  Whether  these  transactions  shall  operate 
as  ademptions  of  the  legacies  given  in  the  will  ?  If  so,  whether 
they  adeem  only  the  pecuniary  legacies  of  specific  amounts,  or 
the  interest  which  each  of  the  legatees  may  be  entitled  to  under 
the  residuary  clause  also  ?  What  effect  the  papers  purporting 
to  release  the  interest  of  several  of  the  legatees  shall  have,  and 
what  effect  the  papers  executed  by  Mrs.  Watson  and  Mrs.  Mc- 
Calla shall  have  f 

The  general  rule  upon  the  subject  of  the  ademption  of  leg- 
acies is,  that  where  a  father,  or  one  who.  has  placed  himself  in 
loco  parentisy  gives  a  legacy  to  a  child,  or  to  one  toward  whom 
he  has  assumed  such  a  relationship,  he  is  understood  to  give  a 
portion,  and,  in.  consequence  of  the  leaning  of  the  courts  against 
double  portions,  if  the  parent  afterward  advances  a  portion  to 
such  child,  the  presumption  is  that  it  was  intended  as  a  satis- 
faction of  the  legacy,  either  in  whole  or  in  part,  as  the  case  may 
be,  and  the  legacy  is  adeemed  pro  ianto.  But  in  case  of  a 
legacy  to  a  stranger  (and  in  this  respect  even  grandchildren  are 
regarded  as  strangers),  no  such  presumption  arises,  and  unless 
there  is  proof  showing  that  the  subsequent  advance  was  in- 
tended as  a  satisfaction  of  the  legacy,  there  will  be  no  ademp- 
tion, and  the  legatee  will  be  entitled  to  both.  JEao  parte  Pye^ 
18  Ves.  140 ;  liichardson  v.  Bichardson,  Dud.  Eq.  184,  The 
question  of  ademption  is  a  question  of  intention ;  as  is  weU  said 
in  one  of  the  cases,  "  intention  is  of  the  very  essence  of  ademp- 
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tion."  Thus,  where  the  legacy  is  from  a  parent  to  a  child,  or 
from  one  who  has  assumed  that  relationship  to  the  legatee,  the 
intention  to  adeem  is  presumed  merely  from  the  relationship, 
and  in  the  absence  of  any  evidence  to  the  contrary,  snch  pre- 
sumption is  conclusive  of  the  intention.  But  where  no  such  re- 
lationship exists,  then  no  such  presumption  arises,  and  the  inten- 
tion becomes  a  matter  of  proof,  for  which  purpose  extrinsic 
evidence  may  be  resorted  to,  not  for  the  purpose  of  showing  an 
intention  to  revoke  or  alter  any  portion  of  the  will,  but,  as  is 
fnUy  shown  in  the  cases,  for  the  purpose  of  showing  what  was 
the  intention  of  the  testator  in  making  the  subsequent  advance 
or  payment — ^whether  he  intended  it  to  operate  as  a  satisfaction 
of  the  legacy,  or  as  an  additional  bounty  to  thQ  legatee.  Shudal 
V.  Jekylly  2  Atk.  516 ;  Baaewell  v.  Bermet,  3  Atk.  77 ;  Kirh  v. 
Eddawes,  3  Hare,  509 ;  Bichards  v.  UvmyphreyB^  15  Pick.  133 ; 
Gilliam  v.  Chdncdlor^  43  Miss.  437,  reported  also  in  5  Am. 
Hep.  498.  The  case  of  BicJuMrds  v.  Humphreya  was,  in  some 
of  its  aspects,  very  much  like  the  case  now  under  consideration^ 
and  will  be  found  -full  and  instructive.  In  that  case  a  brother, 
by  his  will,  gave  a  legacy  of  $500  to  his  sister,  who  was  a  mar- 
ried woman,  and  afterward,  at  her  request,  advanced  her  some- 
thing over  $400  to  aid  her  in  the  purchase  of  land,  taking  a 
receipt  therefor,  in  which  it  was  stated  ^^  that  the  money  was 
given  in  part  payment  of  the  dowry  given  her  in  his  will." 
The  court  held  that  this  showed  that  the  payment  was  made  on 
account  of  the  legacy,  and  that  it  was,  therefore,  adeemed  to 
the  extent  of  the  amount  paid.  In  that  case  the  court  used  this 
language :  '^  Ademption  takes  effect,  not  from  the  act  of  the 
legatee  in  releasing  or  receiving  satisfaction  of  the  legacy,  but 
solely  from  the  will  and  act  of  the  testator  in  making  such 
payment  or  satisfaction,  or  substituting  a  different  act  of  boun- 
ty which  is  shown  by  competent  proof  to  be  intended  as  such 
payment,  satisfaction  or  substitute."  Hence  it  makes  no  differ- 
ence that  the  legatee  was,  at  the  time  of  receiving  the  payment, 
imder  the  disability  of  coverture  or  infancy,  as  the  ademption 
depends  solely  upon  the  will  of  the  testator,,  and  not  upon  the 
ability  of  the  legatee  to  give  a  valid  discharge.  It  is  very  true 
that  it  has  been  held  that  no  presumption  of  an  intention  to 
adeem  arises  where  the  bequest  is  of  a  residuum  or  of  an  inter- 
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est  therein,  even  where  the  beqnest  is  from  a  x)ersou  standing 
in  the  relation  of  parent  to  the  legatee,  and  this  because  a  re- 
sidunm  or  interest  therein  can  never  be  regarded  as  a  portioo, 
strictly  speaking,  inasmuch  as  the  amount  is  necessarily  of  an 
uncertain  character,  and  hence  the  presumption  against  double 
portions  does  not  arise.  Famham  v.  PhiUipa^  2  Atk.  215 ; 
FreemarUle  v.  Ba/nJcs,  5  Ves.  85.  But  if,  as  we  have  seen,  the 
question  of  ademption  is  a  question  of  intention,  we  are  unable 
to  perceive  any  good  reason  why,  where  the  proof  shows  an  in- 
tention to  adeem  not  only  a  pecuniary  legacy  but  also  an  inter- 
est in  the  residue,  such  intention  should  not  be  allowed  full 
effect.  We  have  not  been  able  to  find  any  case  in  which  an 
interest  in  the  residue  has  been  held  to  be  adeemed  by  a  subse- 
quent advance ;  but  we  do  find  that,  in  the  case  of  Lady  Thynne 
V.  Earl  of  GlengaU^  2  H.  L.  Cas.  131,  upon  a  full  review  of  the 
authorities,  it  was  held  that  a  bequest  of  a  residue  will,  accord- 
ing to  its  amount,  be  a  satisfaction  of  a  portion,  either  in  full 
or  pro  tantOy  as  the  case  may  be,  and  it  is  difficult  to  under- 
stand how,  upon  the  same  principle,  we  can  avoid  holding  that 
a  portion  by  settlement  or  otherwise  shall,  in  like  manner,  be 
a  satisfaction  of  a  previous  bequest  of  a  residue  to  the  extent 
that  the  former  may  cover  the  latter.  We  think,  therefore, 
that,  where  the  evidence  shows  such  to  be  the  intention,  an 
interest  in  the  residue,  as  well  as  a  general -pecuniary  legacy, 
may  be  adeemed  by  a  subsequent  advance  of  money  to  the 
legatee. 

It  would  seem  that,  upon  the  same  principles,  devises  of 
real  estate  ought  likewise  to  be  adeemed  (if  such  a  term  can, 
with  any  propriety,  be  appUed  to  devises)  by  sabsequent  pay- 
ments  to  the  devisees  with  the  intention  of  producing  that  re- 
sult ;  but  it  is  conceded  that  the  doctrine  of  ademption  has 
never  been  applied  to  devises  of  real  estate,  and,  in  the  absence 
of  any  authority,  we  do  not  feel  justified  in  disregarding  the 
well-established  line  which  has  for  ages  been  drawn  between 
real  and  personal  estate,  even  though  we  may  be  thereby  com- 
pelled to  thwart  the  obvious  intention  of  the  testator,  and  dis- 
turb that  distribution  of  his  property  which  he  thought  was 
proper  and  just  to  his  descendants.  For  while  the  intention  of 
the  testator  is  the  cardinal  rule  of  construction  of  a  will,  yet 
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snch  intention  cannot  be  given  effect  where  it  is  in  conflict 
with  the  roles  of  law.  A  devise  of  real  estate  cannot,  like  a 
pecuniary  legacy,  be  affected  by  any  subsequent  transactions  be- 
tween the  testator  and  the  devisee,  but  must  stand  until  it  is 
revoked  or  altered  in  the  manner  prescribed  by  law.  The 
papers  signed  by  Mrs.  Watson  and  Mrs.  McCalla  cannot,  there- 
fore, operate,  as  they  were  doubtless  intended,  as  ademptions  of 
the  devises  to  these  ladies ;  they  cannot,  as  we  shall  presently 
see,  have  Bnj  effect  as  releases,  and  they  cannot  operate  to 
adeem  the  interests  of  these  devisees  in  the  residuum,  for  they 
were  not  so  intended  by  the  testator,  but,  on  the  contrary,  are 
expressly  declared  to  be  intended  for  a  different  purpose,  which, 
as  we  have  seen,  must  fail  because  in  conflict  with  an  estab- 
lished rule  of  law.  Nor  can  they  be  treated  as  advancements, 
for  the  doctrine  of  advancements  applies  only  in  cases  of  in- 
testacy, or  where,  as  in  Manning  v.  Manning,  12  £ich.  Eq. 
410,  the  testator  in  his  will  has  directed  that  property  given  to 
his  children,  in  his  lifetime,  should  be  accounted  for  by  them. 
Here,  however,  there  is  no  such  direction  in  the  will,  and 
to  give  the  transactions  evidenced  by  these  papers  the  effect 
of  advancements  would,  in  effect,  be  an  alteration  of  the 
wiU,  without  the  formalities  required  by  law  for  such  a 
pmpose. 

The  next  inquiry  is  as  to  the  effect  of  the  receipts  in  which 
some  of  the  legatees  have  undertaken  to  release  their  interests 
in  the  estate  of  the  testator  daring  his  lifetime.  We  agree 
with  the  Circuit  judge  that,  so  far  as  they  purport  to  be  releases 
of  any  interest  in  the  estate,  they  are  absolutely  void,  and  it  is 
scarcely  necessary  to  add  anything  to  what  he  has  said  upon  the 
subject.  It  may  be  true  that,  in  equity,  a  release  of  a  mere 
naked  possibility  or  expectancy  of  an  heir  to  his  ancestor's  es- 
tate, or  of  a  legatee  of  an  interest  under  the  will  of  a  person 
then  living,  if  founded  upon  a  valuable  consideration,  might  be 
carried  into  effect,  after  the  death  of  such  ancestor  or  testator, 
as  a  right  acquired  under  a  contract  (2  Story's  Eq.  Jur. 
§  1040,  h) ;  but,  certainly,  without  such  consideration,  it  would 
be  a  nullity.  Morris  v.  Burroughs,  1  Atk.  399.  In  this  case 
it  is  not  pretended  that  there  was  any  consideration  for  the  so- 
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called  releases  as  between  the  parties  who  signed  them  and  the 
other  heirs,  devisees  and  legatees  of  the  testator ;  and  it  could 
not  be  said  that  there  was  any  valnable  consideration  passing 
between  the  testator  himself  and  those  who  undertook  to  release, 
for  the  testator  having,  np  to  the  time  of  his  death,  absolnte 
testamentary  power  over  dl  of  his  property,  conld,  by  a  simple 
stroke  of  his  pen,  have  effected  the  very  same  objects  by  revok- 
ing any  legacy  or  devise  in  his  will.  Hence  these  releases  are, 
in  onr  opinion,  absolute  nullities,  as  weU  those  which  purport 
to  relinquish  ^^  to  the  other  heirs,"  &c.,  as  those  which  do  not 
purport  to  relinquish  to  any  particular  person  or  persons,  and 
can  only  have  effect  as  acknowledgments  of  the  receipt  of  so 
much  money  on  account  of  interests  in  the  estate.  The  cases 
which  have  been  cited  to  sustain  the  validity  of  these  releases 
(Lodkyer  v.  Savage^  2  Strange,  947 ;  loea  v.  Metcalfe  1  Atk.  63 ; 
JSlunden  v.  Barker j  1  P.  Wms.  639 ;  Cox  v.  Belitha,  2  P.  Wms. 
272),  and  others  of  that  class,  prove,  on  examination,  to  be  cases 
arising  under  the  custom  of  London,  by  which  a  man's  testa- 
mentary power  did  not  extend  to  the  whole  of  his  personal  es- 
tate, unless  he  died  leaving  neither  wife  or  child.  If  he  left  a 
wife  and  children,  his  personal  estate  was  divisible  into  three 
equal  parts,  one  of  which,  called  the  orphanage  part,  went  to 
the  children,  another  to  the  widow,  and  the  third  was  at  his 
own  disposal.  1  Wms.  on  Ex'rs,  2,  3 ;  Heron  v.  Heron^  2  Atk. 
160.  Inasmuch,  therefore,  as  the  father  could  not,  by  his  will, 
deprive  his  child  of  an  equal  share  in  what  was  called  the  or- 
phanage part,  a  release  by  the  child  to  the  parent  of  his  interest 
in  such  orphanage  part,  in  consideration  of  the  payment  of  a 
sum  of  money,  has  been  sustained,  in  the  cases  above  mentioned, 
as  a  transaction  based  upon  a  valuable  consideration,  because 
there  the  parent  acquired  something — ^the  right  to  dispose  of 
the  child's  share  of  the  orphanage  part — ^in  exchange  for  the 
money  paid  to  the  child ;  while  here,  where  there  is  no  such  re- 
striction upon  the  testamentary  power,  it  is  very  manifest  that  a 
parent  obtains  nothing  by  such  a  transaction,  and  it  cannot  be 
supposed  that  he  pays  his  money  in  consideration  of  obtaining 
a  right  which  he  already  enjoys. 

We  conclude,  then,  that  so  far  as  papers  of  the  first  class  are 
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concerned— ordinary  receipta — they  will  or  will  not  be  regarded 
as  ademptionB  of  l^acies^ro  tanto  accordingly  as  the  evidence 
adduced  may  show  the  intention  of  the  testator;  that  as  to 
papers  in  the  second  class — ^receipts  which  are  expressed  to  be 
in  ftdl  or  in  part  of  distributive  shares  or  interests  in  the  testa- 
tor^B  estate — they  will,  without  further  evidence,  be  regarded  as 
ademptions  of  legacies,  residuary  as  well  as  pecuniary,  to  the 
extent  of  the  amount  mentioned  therein,  as  they  bear  upon  their 
face  evidence  that  such  was  the  intention  of  the  testator ;  that 
as  to  papers  in  the  third  class — ordinary  notes — ^they  are  to  be 
regarded  as  assets  of  the  testator's  estate,  to  be  accounted  for 
by  tlie  executor,  and  not  as  ademptions  of  legacies ;  that  as  to 
papers  of  the  fourth  class — ^papers  in  the  form  of  notes  promis- 
ing to  pay  $1,200  in  gold,  included  in  the  will,  paid,  &c. — ^they 
are  to  be  regarded  as  ademptions  of  legacies,  residuary  as  well 
as  pecuniary,  without  further  evidence,  as  the  terms  in  which 
they  were  written,  taken  in  connection  with  the  indorsements 
made  thereon  by  the  testator,  satisfy  us  that  such  was  his  inten- 
tion ;  that  as  to  the  papers  in  the  fifth  class — ^releases  as  they  are 
called — ^they  are  nullities,  except  so  far  as  they  acknowledge  the 
receipt  of  specific  sums  of  money,  and  that  they  are  to  be  re- 
garded as  ademptions  of  legacies,  residuary  as  weU  as  pecuniary, 
to  the  extent  of  the  amounts  so  specified ;  and  that  as  to  the 
sixth  class — ^papers  signed  by  Mrs.  Watson  and  Mrs.  McCalla — 
they  are  to  be  regarded  as  nullities.    We  think,  also,  that  the 
indorsement  made  by  the  testator  on  the  letter  of  Joseph  N. 
Brown,  acknowledging  the  receipt  of  a  note  and  a  small  amount 
in  currency,  as  guardian  of  James  B.  AUen,  is  sufficient  evi- 
dence of  the  intention  of  the  testator  to  thereby  adeem  not 
only  the  pecuniary  legacy  of  J.  B.  Allen,  but  also  his    in- 
terest in  the  residue  pro  iarUOy  and  that  the  gift  of  the  note 
was  sufficiently  ejusdem  generis  to  bring  it  within  the  rule  as 
to  ademptions  of  legacies.    Hichardson  v.  JRichards0ij  Dud. 
Eq.  194-5. 

The  only  remaining  inquiry  is  as  to  the  manner  in  which 
the  residue  of  the  estate  is  to  be  divided — whether  per  stirpes 
or  per  capita.  The  language  of  the  residuary  clause  is  as 
follows :  '^  It  is  my  will,  and  I  hereby  direct,  that  all  my  estate^ 
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not  hereinbefore  diBposed  of,  be  converted  into  money  by  the 
sale  of  the  real  and  personal  property,  and  by  the  collection  of 
all  the  debts  due  to  me,  as  far  as  possible,  and  that  the  proceeds 
be  equally  distributed  among  my  heirs-at-law,  share  and  share 
aUke." 

The  general  rule  is,  that  where  there  is  a  gift  to  a  class  of 
persons,  without  any  direction  as  to  the  proportions  in  which 
the  individuals  of  the  class  are  to  take,  all  who  can  bring  them- 
selves within  the  class  are  entitled  to  participate  in  the  distri- 
bution, which  must  be  per  capita.  But  where  the  gift  is  to  a 
class,  the  individuals  of  which  can  only  b^  ascertained  by  a 
resort  to  the  statute  of  distributions,  then  the  provisions  of  the 
statute  must  also  be  resorted  to  for  the  purpose  of  ascertaining 
the  proportions  in  which  the  donees  are  to  take,  unless,  in  the 
instrument  by  which  the  gift  is  made,  a  different  rule  of  distri- 
bution shall  be  prescribed.  Templeton  v.  WalJcerj  3  Bich.  £q. 
543.  If ,  therefore,  the  gift  is  to  a  class  of  persons  designated 
as  heirs  of  a  particular  person,  then,  as  it  is  necessary  to  resort 
to  the  statute  to  ascertain  who  are  the  individuals  composing 
the  class,  resort  must  also  be  had  to  the  statute  to  determine 
how  or  in  what  proportions  such  individuals  shall  take.  This 
is  upon  the  presumption  that  the  donor  having,  by  implication 
at  least,  referred  to  the  statute  as  to  the  persons  who  are  to 
take,  also  intended  that  reference  should  be  had  to  the  statute 
to  determine  the  proportions  in  which  they  should  take,  unless 
he  expresses  a  different  intention.  But  when  he  prescribes  a 
different  mode  of  distribution,  then  no  such  presumption  can 
arise,  and  the  distribution  must  be  made  in  the  manner  pro- 
scribed. Thus  when,  as  in  Freeman  v.  KnigM^  2  Ired.  Eq.  72, 
the  testator  directed  that  certain  personal  property  "  should  be 
sold  and  the  proceeds  equally  divided  between  my  legal  heirs," 
it  was  held  that,  though  a  resort  to  the  statute  was  necessary, 
in  order  to  ascertain  who  were  the  persons  embraced  in  the 
class  to  whom  the  bequest  was  made,  there  was  no  such  neces- 
sity to  refer  to  the  statute  to  ascertain  the  mode  of  distribution, 
because  the  testator  had  himself  determined  that,  by  directing 
an  equal  division ;  and  hence  the  proceeds  of  sale  should  be  dis- 
tributed amongst  the  widow  and  children,  and  the  children  of 
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predeceased  children,  ^r  capita  and  not  per  stirpes.  In  the 
case  now  nnder  consideration,  the  words  are,  if  anything^ 
stronger ;  for  here  the  provision  is  that  the  proceeds  shall  be 
equally  divided,  share  and  share  alike.  It  is  difficult  to  con- 
ceive what  langnage  the  testator  conld  have  nsed  better  adapted 
to  prescribe  the  mode  of  distribution,  and  we  do  not  feel  justi- 
fied in  substituting,  for  the  declared  will  of  the  testator,  a  mode 
of  distribution  by  which  one  of  his  heirs — grandchild — should 
receive  only  a  fractional  part  of  an  equal  share,  when  the  testa- 
tor has  expressly  directed  that  each  of  his  heirs  shall  receive  an 
equal  share,  and  that  all  shall  share  alike.  The  case  of  Collier 
V.  CoUieTj  3  Kich.  Eq.  555,  does  not,  in  our  opinion,  conflict 
with  these  views.  There  the  testator,  after  giving  various  be- 
quests to  his  wife  and  children  by  their  names,  and  to  his  grand- 
children by  classes,  designating  them  as  children  of  a  deceased 
child,  viz. :  "  To  my  son  John's  children,"  and  "  to  my  son  Wil- 
liam's children,"  as  weU  as  a  bequest  to  his  grandson  Oliver^ 
who  was  one  of  John's  children,  directed  that  the  residue  of 
his  estate  ^^  be  equally  divided  amongst  all  my  above-named 
heirs,"  and  it  was  held  that  the  residue  must  be  divided  j>er 
stirpes  and  not  per  capita^  notwithstanding  the  word  "  equally." 
But  this  conclusion  was  reached  by  the  court  only  because,  a& 
they  say,  ^4t  seems  to  us,  that  upon  the  whole  will,  and  particu- 
larly by  the  manner  and  the  amount  of  the  several  primary  gifts 
to  his  son  John's  children,  to  his  son  William's  children,  to  his 
daughter  Margaret,  his  daughter  Sophia,  and  to  his  other  chil- 
dren, and  by  the  phrase  ^  above-named  heirs,'  the  testator  sig- 
nified his  purpose  that  his  ^  son  John's  children '  shall  be  one 
of  his  heirs,  his  ^  son  William's  children '  shall  be  one  of  his 
heirs,  and  each  of  his  own  children  one  of  his  heirs ;  and  that 
the  words  of  equality  are  satisfied  by  equal  distribution  amongst 
those  of  the  same  degree,  according  to  the  statute.  The  testar 
tor's  grandson,  Oliver,  is  represented  to  be  a  son  of  John,  and 
will  it  be  urged  that  testator  intended  Oliver  to  take  two  full 
equal  shares  ? "  Here  there  are  no  such  considerations  to  con- 
trol the  signification  of  the  words  "  equally "  and  "  share  and 
share  alike,"  and  we  must,  therefore,  give  them  their  usual  sig- 
nification. 
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The  judgment  of  the  Circuit  Court,  except  as  modified  here- 
in, is  affirmed,  and  the  case  is  remanded  to  that  court  for  such 
further  proceedings  as  may  be  necessary. 

"WiLLARD,  C.  J.,  concurred. 


As  to  ademption,  see  Van  Houten  y.  Post,  atUe,  p.  422,  and  State  t.  Cross- 
ley,  nnte,  p.  418. 


Mart  Monarque  vs.  Eliza  Monarque  et  al. 

,       (80  Now  York,  820.) 

Devise.— Suspension  op  power  of  alienation. — Cuttino  off 

interests  of  unborn  children. 

M.  died,  seized  of  certain  premises,  leaving  a  widow,  four  daughters  and  several 
grandchildren,  the  children  of  two  of  the  daughters,  him  surviving.  He  left 
a  will,  by  the  first  clause  of  which  he  gave  his  widow  the  use  of  all  his  real 
and  personal  estate  during  her  life.  By  the  second  clause  he  gave  the  income 
arising  from  his  estate  to  his  four  daughters,  "to  be  divided  between  them 
share  and  share  alike,  during  their  and  each  of  their  respective  natural  life, 
remainder  to  their  respective  children,"  their  heirs,  etc  /fel/f,  that  the  de* 
sign  of  the  testator  was  to  give  successive  life  estates,  first  to  his  wife,  then  to 
his  daughters,  with  remainder  in  fee  to  their  children;  that  the  gift  of  the  in- 
come to  the  daughters  was  equivalent  to  a  devise  to  them  of  a  life  estate  in 
the  land;  that  such  devise,  although  embraced  in  a  single  clause,  was  a  devise 
to  each  of  the  daughters  in  severalty  of  a  life  estate  in  one-fourth  part  of  the 
property  devised;  that,  therefore,  on  the  death  of  the  widow  and  of  any 
daughter  of  the  testator  leaving  children,  the  remainder  in  fee  as  to  her  one- 
fourth  part  would  immediately  vest  in  possession  in  her  children;  and  so,  that 
there  was  no  illegal  suspension  of  the  power  of  alienation. 

The  future  contingent  interests  of  unborn  issue  of  any  of  such  daughters  would 
not  be  cut  ofif  by  a  judgment  in  partition  not  noticing  their  rights  nor  by  a 
prior  judgment  taken  practically  by  consent  in  an  action  to  construe  the  will 
which  also  ignored  their  rights. 

Appeal  from  an  order  of  the  General  Term  of  the  Su- 
preme Court)  in  the  second  judicial  department,  afllrming  an 
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order  requiring  Samuel  W.  Woolsej,  a  purchaser  at  partition 
sale  herein  to  complete  his  purchase. 

Oeorge  ThompBon^  for  appellant. 

c/1  W.  IlaweSy  for  respondents. 

Aia>BEws,  J.  "We  are  of  opinion  that  the  purchaser  should 
not  be  compelled  to  complete  his  purchase. 

Jeremiah  H.  Monarque  died  in  1864,  seized  of  the  premises 
sought  to  be  partitioned  in  this  action,  leaving  a  widow  and 
four  daughters,  and  several  grandchildren,  the  children  of  two 
of  the  daughters  surviving  him.  By  the  first  clause  of  his 
will  he  gave  to  his  wife  the  use  of  all  his  real  and  personal  es- 
tate during  her  life.  The  second  clause  is  as  follows  :  ^^  I  give 
and  bequeath  the  income  arising  from  my  estate  to  mj  daugh- 
ters, Ellen  Bequa,  Louisa  Dixon,  Eliza  and  Mary,  to  be  divided 
between  them,  share  and  share  alike,  during  their  and  each  of 
their  respective  natural  life,  and  remainder  to  their  respective 
children  and  to  their  respective  heirs  and  assigns  forever." 
By  the  third  clause  he  directed  that  if  either  of  his  daughters 
should  die  without  lawful  issue,  the  share  of  said  deceased 
daughter  or  daughters  "  shall  be  divided  between  the  survivor 
or  survivors  of  them,  share  and  share  alike,  and  to  their  chil- 
dren respectively,  as  before  expressed." 

There  was  no  illegal  suspension  of  the  power  of  alienation 
of  the  property  devised.  The  manifest  design  of  the  testator 
by  the  first  and  second  clauses  of  the  will  was  to  give  succes- 
sive life  estates  in  the  property,  first  to  his  wife,  and  then  to 
his  daughters,  remainder  in  fee  to  their  children,  and  this  is  the 
construction  of  the  language  used.  The  gift  of  the  income, 
by  the  second  clause,  to  his  daughters  for  life,  was  equivalent  to 
a  devise  to  them  of  a  life  estate  in  the  land.  Kerry  v.  DevricJcj 
8  Co.  95  h. ;  Cro.  Jac.  104 ;  Earl  v.  Chrim^  1  Johns.  Chy.  494 ; 
Schemerhorn  v.  SchemerKom^  6  Id.  70;  3  Wash,  on  Real 
Property,  450.  But  the  devise  to  the  daughters  for  life,  al- 
though embraced  in  a  single  clause  in  which  all  are  named,  is 
by  the  well  settled  construction  of  similar  clauses,  a  devise  to 
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each  in  severalty  of  a  life  estate  in  one-fourth  part  of  the  prop- 
erty. Savage  v.  Bumham,  17  N.  Y.  561 ;  EoeriU  v.  EoeriU^ 
29  Id.  39 ;  Stevenson  v.  Ledey^  70  Id.  512.  The  consequence 
is,  that  on  the  termination  of  the  life  estate  of  the  widow,  and 
the  death  of  any  daughter  of  the  testator  leaving  children,  the 
remainder  in  fee,  as  to  the  one-f onrth  part,  wonld  immediately 
vest  in  possession  in  snch  children.  The  absolute  ownership  or 
power  of  alienation  of  the  estate  is  not,  therefore,  suspended 
beyond  the  period  of  two  lives  in  being  at  the  death  of  the 
testator.  It  is  not  material  to  consider  the  third  clause  of  the 
will  as  bearing  upon  this  question.  Whatever  construction 
may  be  given  to  that  clause,  the  death  of  the  second  life  tenant 
is  the  period  when  under  either  clause,  the  fee  of  the  share  of 
such  life  tenant  vests  absolutely  in  the  devisees  and  ben- 
eficiaries. 

The  remainder  ghren  by  the  second  clause  vested  upon  the 
death  of  the  testator,  in  the  children  of  the  testator's  daughter 
living  at  that  time,  subject  however  to  open  and  let  in  afterbom 
children,  who  might  come  into  existence  during  the  life  of  the 
mother.  2  Jarm.  on  Wills,  75 ;  2  Wash,  on  Keal  Property, 
511,  and  cases  cited.  Three  of  the  daughters  of  the  testator  are 
still  living,  and  each  of  them  may  have  children  not  yet  in 
esse,  entitled  to  take  under  the  will.  It  is  quite  certain  there- 
fore, that  unless  the  contingent  interests  of  unborn  issue  of  the 
daughters  have  been  in  some  way  barred,  the  title  of  a  pur- 
chaser  in  the  partition  proceedings  wiU  be  imperfect.  It  is 
claimed  that  the  judgment  in  the  suit  brought  for  the  construc- 
tion of  the  win,  declaring  the  second  and  third  clauses  to  be 
void,  is  conclusive  as  to  the  invalidity  of  the  wUl.  That  action 
was  brought  by  one  of  the  daughters,  and  the  other  daughters 
and  the  widow  and  grandchildren  of  the  testator  were  joined 
as  defendants.  The  adult  defendants  did  not  answer,  and  a 
general  answer  was  put  in  by  the  guardian  ad  litem  of  the  in- 
f ants.  The  case  was  submitted  without  evidence.  No  objec- 
tion was  taken  to  the  jurisdiction  of  the  court,  and  the  judg- 
ment was  practically,  as  may  be  inferred,  a  judgment  by 
consent.  The  case  was  not  a  proper  one  for  bringing  an  action 
for  the  construction  of  a  wilL    There  was  no  trust  or  other 
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element  to  jojatify  invoking  the  jurisdiction  of  the  court  for 
that  purpose.  Bowers  v.  Smith,  JO  Pai.  193 ;  Post  v.  Hover , 
33  N.  T.  593 ;  Chipman  v.  Montgomery,  63  Id.  221.  But  the 
court  having  entertained  jurisdiction,  and  no  objection  there- 
to having  been  made,  it  may  be  as  is  claimed  by  the  plaintiff, 
that  the  judgment  is  conclusive  upon  the  parties  thereto. 
Bowers  v.  Smith,  supra ;  Clarke  v.  Sawyer,  2  N.  Y.  498. 
It  is  not  necessary  now  to  determine  this  question ;  but  the 
judgment  cannot  bind  the  contingent  interests  of  unborn  chil- 
dren of  the  testator's  daughters.  They,  of  course,  could  not 
liave  consented  to  the  action  and  will  not  be  concluded  by  the 
judgment. 

Nor  does  the  judgment  in  the  partition  suit  bar  the  future 
contingent  interests  of  persons  not  in  esse.  A  judgment  and 
sale  in  partition  may  conclude  contingent  interests  of  persons 
not  in  being,  but  this  is  only  in  cases  where  the  judgment 
provides  for  and  protects  such  interests  by  substituting  the 
fund  derived  from  the  sale  of  the  land  in  place  of  the  land, 
and  preserving  it  to  the  extent  necessary  to  satisfy  such  inter- 
ests as  they  arise.  Mead  v.  MitcheU,  17  N.  T.  210  ;  Brevoort 
V.  Brevoort,  70  Id.  136.  The  complaint  makes  no  reference 
to  the  fact  that  any  persons  other  than  the  plaintiff  and  her 
mother  and  sisters  have  or  may  have  any  interest  in  the  prem- 
ises in  question.  On  the  contrary,  it  avers  that  by  the  will, 
and  the  judgment  in  the  suit  for  the  construction  of  the  will, 
the  plaintifb  and  the  defendants  Eliza  Bequa  and  Louisa  Dixon 
became  and  are  entitled  to  the  fee  of  the  lands,  subject  to 
the  life  estate  of  their  mother.  The  claim  of  title  made  in  the 
action  by  the  plaintiff  and  her  sisters  is  in  hostility  to  the  will, 
and  as  heirs-at-law  of  their  father.  The  judgment  takes  no 
notice  of  the  rights  of  unborn  issue,  and  does  not  bar  or  con- 
elude  thenu  The  court  did  not  undertake  to  pass  upon  their 
rights,  or  to  protect  them  by  its  judgment. 

The  order  of  the  General  and  Special  Term  should  be  re- 
versed, and  the  motion  denied,  with  costs. 

All  concur. 

Ordered  accordingly. 

Vol.  L— 83 
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NoE  V8.  Splivalo  ET  AL. 

[64  CaUfornia,  207.] 

Election  to  take  under  will. — Estoppel. 

If  a  testator  undertakes  to  dispose  of  the  property  of  a  third  person  by  will,  and 
such  person  accepts  a  devise  or  bequest  under  the  will,  he  thereby  confinns 
the  disposition  of  the  will,  and  is  estopped  from  asserting  his  own  proprietary 
rights  in  opposition  to  it. 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  the  Fourth  District  Court,  city 
and  county  of  San  Francisco. 

Eugene  B,  Drahe^  for  appellants. 

William  Hayes  and  Oeorge  R.  B.  HdyeSj  for  respondent 

Department  No.  2,  Thoknton,  P.  J.  This  is  an  action  to 
quiet  title  to  a  lot  of  land  situate  in  the  city  and  county  of  San 
Francisco.  The  complaint  is  in  the  usual  form.  All  of  the 
allegations  of  the  complaint  are  denied  as  to  one-third  of  the 
lot  of  land  referred  to.  The  defendants  also  set  up  in  defense 
the  statute  of  limitations ;  and  for  another  and  separate  defense 
(styled  the  third  defense)  pleaded  that,  on  the  17th  day  of 
March,  1862,  one  Jose  de  Jesus  Noe,  the  father  of  the  plaintiff, 
was  the  owner  of  the  tract  of  land  in  controversy,  and  also  the 
owner  of  a  tract  of  land  whereon  one  Deering  resided ;  that  said 
Noe  died  on  the  day  just  named,  leaving  a  wOl,  whereby  he  de- 
vised to  plaintiff  the  tract  of  land  whereon  Deering  resided,  and 
by  the  same  instrui)ient  devised  to  Dolores,  Jesus  and  Vicente 
Koe,  in  equal  shares,  the  lot  in  suit ;  that  on  the  14th  of  July, 
1862,  the  will  of  Jo86  de  Jesua  Noe  was  duly  probated  by  the 
Probate  Court  for  the  city  and  county  of  San  Francisco,  and  on 
the  13th  of  December,  1872,  a  decree  of  distribution  was  duly 
made  by  said  Probate  Court,  under  which  decree  the  plaintiff 
has,  ever  since  it  was  entered,  held  and  possessed  the  lot  on 
which  Deering  resided,  and  thus  elected  to  aflirm  the  said 
will  and  all  its  provisions;  that  on  the  30th  of  November, 
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1872,  Jesns  Koe  conyejed  his  interest  in  the  lot  in  suit  to 
defendant  Catalina,  the  wife  of  the  other  defendant  A.  D, 
Splivalo.  The  decree  was  set  out  verbatim  in  this  third  de- 
fense, and  by  it  the  lot  referred  to  was  distributed  to  the 
plaintiff.  The  court  below  gave  judgment  for  the  plaintiff  ;. 
defendants  moved  for  a  new  trial,  which  was  denied,  and  they 
have  prosecuted  this  appeal  from  the  judgment  and  the  order 
above  stated. 

On  the  trial,  the  plaintiff  having  introduced  testimony  to- 
show  his  title,  rested,  and  defendants  then  proceeded  to  put  in 
testimony,  and  made  an  offer,  as  appears  from  the  statement,  as- 
follows :  ^^  And  said  defendants  then,  for  the  purpose  of  estab- 
lishing the  third  defense  set  up  in  the  answer,  offered  to  prove 
the  following  facts ; "  to  the  introduction  of  which  plaintiff  ob- 
jected, the  objection  was  sustained,  and  defendants  excepted. 
The  evidence  thus  offered  and  excluded  is  substantially  the  same 
as  the  facts  set  forth  in  the  third  defense,  except  the  fact  that 
the  testator  named  herein  owned  the  tract  devised  by  him  to- 
Dolores,  Vicente  and  Jesus  Noe. 

It  is  here  contended,  on  behalf  of  the  defendants,  that  the 
court  erred  in  excluding  the  offered  testimony,  because  it  showed 
an  election  on  the  part  of  the  plaintiff  to  take  the  land  devised 
to  him,  by  which  he  was  and  is  estopped  to  urge  his  title  to  the 
land  sued  for,  conceding  that  the  land  belonged  to  him  when 
the  testator  devised  it. 

The  rule  is  well  settled,  that  if  a  testator  undertakes  to  dis- 
pose of  the  property  of  a  third  person  by  will,  and  such  person 
accepts  a  bequest  or  devise  under  the  will,  such  acceptance  is  a 
confirmation  of  the  dispositions  of  the  will ;  for  a  person  cannot 
accept  a  benefit  under  a  will,  and  at  the  same  time  reject  it,  by 
asserting  in  opposition  to  it  his  own  inconsistent  proprietary 
rights.  Morrison  v.  Bowman,  29  Cal.  337,  347-8,  and  refer- 
ences there  made. 

The  contention  of  the  defendants  is  maintainable,  if  the  evi- 
dence is  admissible  under  the  pleadings  on  behalf  of  defendants. 
The  plaintiff  urges  that  it  is  not  so  admissible,  because,  when 
offered,  it  was  limited  to  the  third  defense ;  and  such  defense 
does  not,  by  its  allegations,  show  a  case  where  plaintiff  was  com- 
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pelled  to  elect — the  pleader  there  having  averred  that  the  tract 
of  land  devised  to  plaintiff,  and  the  tract  sued  for,  both  belonged 
to  the  testator  when  he  made  his  will. 

We  are  of  opinion  that  the  plaintiff  is  estopped  from  urging 
his  title  to  the  interest  in  controversy  by  the  decree  of  distribu- 
tion included  in  the  offer  made  by  defendants.  It  appears 
that  the  plaintiff  and  all  other  parties  interested  in  the  will  and 
the  estate  were  before  the  Probate  Court  when  the  decree  of 
distribution  was  passed,  and  agreed  thereto.  The  plaintiff  was 
then  called  on  to  disafl^m  the  will,  and  not  having  then  done 
80,  he  affirmed  it  in  all  its  provisions. 

The  Probate  Court  had  jurisdiction  of  the  subject-matter 
and  the  parties  (Code  Civ.  Proc.  §  1665) ;  the  plaintiff  elected 
to  take  under  the  decree  distributing  the  property  as  devised 
by  the  will,  and  he  was  thus  forever  estopped  from  making  any 
claim  contrary  to  its  provisions.  When  the  decree  was  made, 
if  he  desired  to  retain  his  own  land,  he  should  then  have  de- 
clared his  election  so  to  retain  it,  by  which  the  court  would 
have  been  relieved  of  the  duty  of  decreeing  the  devised  prop- 
erty to  him,  and  would  then  have  been  at  liberty  to  have  satis- 
fied the  claim  of  the  grantor  of  defendants  under  the  will,  out 
of  the  property  which  plaintiff  declined  to  accept.  Story's  Eq. 
Jur.  §§  1082,  1083,  1084 ;  Hyde  v.  Baldwin,  17  Pick.  308. 

In  accordance  with  these  views,  the  evidence  was  admissible 
xmder  the  third  defense  referred  to,  and  the  court  below  erred 
in  excluding  it. 

For  these  reasons  the  judgment  and  order  are  reversed, 
and  caufie  remanded  for  a  new  trial  in  conformity  with  this 
opinion. 

Myriok,  J.,  and  Sharpstkin,  J.,  concurred. 
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Adelaide  S.  Huston  et  al. 

vs. 
Zaghabiah  Read,  Executor. 

[82  New  Jersey  Equity,  691.] 

Annutites. — "Descendants." — ^Equality  of  division  whebb 

shabes  not  specified. 

Where  an  intention  to  give  a  perpetual  annuity  is  apparent  in  the  will,  the  lega- 
tee will  be  held  entitled  to  the  fund  itself. 

Testator  gave  an  annuity  of  $400  to  Samuel,  and  over  to  the  legatees  afterwards 
named  in  the  will,  to  whom  he  had  given  annuities  of  $200,  or  to  their  "  de- 
scendants and  to  no  others  ; "  also,  an  annuity  of  |i,ooo  to  Joanna,  besides  a 
life-estate,  in  his  lands,  with  remainder  to  Mary  for  life  or  until  marriage, 
then  over,  "  to  be  equally  divided  between  my  three  nieces,  or  their  descend- 
ants, named  below,  hereby  giving  them  a  title  in  fee  simple  to  my  real  estate; " 
also,  "  to  my  three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen,  and  to 
Eliza  and  Elizabeth,  and  to  their  heirs  and  descendants,"  an  annuity  of  $200 
each,  or  to  the  children  of  such  as  should  die;  and,  if  no  children,  to  be 
equally  divided  among  the  survivors;  also,  the  residue  of  the  income,  after  the 
executors  had  retained  enough  to  meet  contingent  losses,  "  to  be  distributed 
among  my  female  annuitants  before  named."  Samuel,  Joanna,  Martha,  Ellen, 
Elizabeth,  Eliza  and  Sarah  died,  in  the  order  named,  after  the  testator.  Mary 
died  in  his  life-time,  and  all  left  children  except  Samuel,  Mary  and  Joanna. 
HeU, 

(I.)  That  Samuel's  share  goes  to  the  representatives  of  Martha  and  Ellen. 

(2.)  That  Mary's  share  lapsed  by  her  death  in  testator's  life-time  without 
"  descendants." 

(3.)  That  the  provision  that  the  latids  "be  equally  divided," makes  Martha  and 
Ellen  tenants  in  common,  and  the  lands  descended  accordingly. 

(4.)  That  the  residue,  in  the  absence  of  other  testamentary  directions,  is  to  be 
divided  equally  among  the  children  of  Martha  and  Ellen. 

Bill  for  construction  of  will.    On  final  hearing  on  plead- 
ings and  proof. 

J,  L.  N.  Stratton^  for  complainants. 

C.  E.  Merritty  for  the  children  of  Ellen  Shreve. 

M.  P.  Oreyy  for  the  children  of  Elizabeth  and  Eliza  Eakin. 

Barker  Ov/mmerey  for  the  children  of  Martha  Read  and 
Ellen  Shreve. 
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The  Chancellor.    James  Eakin,  late  of  Mount  Holly 
died  in  May,  1856,  leaving  a  will  which  was  proved  the  20th  of 
that  month.     The  will  contains  the  following  proyifiiona : 

"  To  my  brother  Samuel  H.  Eakin,  I  will  and  bequeath  an 
annuity  of  four  hundred  dollars  during  his  natural  life,  to  be 
paid  him  quarter-yearly  by  my  executors  hereinafter  named, 
and,  at  his  death,  it  is  my  will  and  desire  that  said  annuity  be 
paid  in  equal  proportions,  and  at  like  periods,  to  such  of  my 
legatees  hereinafter  named,  or  to  their  descendants,  as  I  have 
by  this  will  bequeathed  annuities  of  two  hundred  dollars,  and 
to  no  others. 

"  3d. — ^To  my  sister  Joanna  Shiras,  I  will  and  bequeath  an 
annuity  of  one  thousand  dollars,  to  be  paid  her  quarter-yearly 
by  my  executors ;  and,  further,  I  will  and  bequeath  to  my  said 
sister  Joanna  a  life-estate  in  my  house  and  lot  of  ground  in 
Mount  Holly,  with  all  the  appurtenances  and  improvements 
thereunto  belonging,  together  with  all  the  furniture,  plate, 
china,  books,  pictures,  and  all  the  other  contents  of  said  house, 
in  which  I  have  an  interest ;  and,  at  the  death  of  my  said 
fiister  Joanna,  all  her  claim  to  and  interest  in  said  bequests  are 
to  cease,  and,  in  her  place  and  stead,  I  substitute  my  niece 
Mary  P.  Shiras,  giving  and  bequeathing  to  her,  during  her 
natural  life,  and  while  unmarried,  my  aforesaid  house  and  lot 
of  ground,  together  with  the  furniture,  annuity,  and  all  other 
benefits  and  advantages  secured  by  this  instruments  of  writing 
to  my  said  sister  Joanna  Shiras.  But,  should  my  said  niece  Mary 
die  or  marry  before  the  death  of  my  said  sister  Joanna,  then 
and  in  that  case,  at  the  death  of  the  latter,  it  is  my  will  and  de- 
sire that  all  the  property,  both  real  and  personal,  together  with 
the  annuity  hereby  secured  to  my  said  sister  Joanna,  and  con- 
ditionally to  my  said  niece  Mary,  be  equally  divided  between 
my  three  nieces,  or  their  descendants,  named  below,  hereby 
giving  them  a  title  in  fee-simple  to  my  real  estate. 

"  4th. — To  my  three  nieces,  Martha  Bead,  wife  of  Dr.  R 
Z.  Bead ;  Mary  P.  Shiras,  if  married,  as,  by  such  act,  she  for- 
feits all  provision  heretofore  made  for  her  by  this  testament ; 
iand  Ellen  Shreve,  wife  of  Alexander  B.  Shreve,  and  to  Eliza- 
beth Eakin,  wife  of  Constant  M.  Eakin,  and  to  Eliza  Eakin, 
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wife  of  Alphonso  L.  Eakin,  and  to  their  heirs  and  descendants, 
I  will  and  bequeath  an  annuity  to  each  of  two  hundred  dollars, 
to  be  paid  to  them  by  my  executors,  quarter-yearly;  or,  in  the 
«Yent  of  the  death  of  either,  said  annuity  to  be  paid  to  the 
guardian  of  the  infant  child  or  children  of  the  deceased,  for 
the  sole  and  entire  benefit  of  the  said  infant  or  infants ;  or, 
should  either  of  the  annuitants  die  without  leaving  a  child, 
then  the  annuity  intended  for  her  infant  or  infants  to  be 
equally  divided  between  those  of  the  survivors. 

"  7th. — The  residue  of  the  income  of  my  estate,  after  the 
payment  of  the  legacies  and  annuities  heretofore  provided  for, 
I  desire  may  be  retained  by  my  executors  to  meet  and  make 
good  any  losses  which  may  be  sustained  on  the  personal  estate 
or  capital  that  I  may  die  possessed  of,  leaving  it  with  them  to 
determine  how  often,  and  at  what  time,  should  there  be  a  sur- 
plus fund  arising  from  interest  and  dividends,  it  may  be  dis- 
tributed among  my  female  annuitants  before  named ;  but  I 
hereby  strictly  enjoin  it  on  my  executors  to  use  every  possible 
means  to  prevent  the  capital  of  my  estate  being  impaired. 
Should  it,  however,  unfortunately  happen  that  losses  to  such  an 
extent  should  occur  as  to  render  the  annual  receipts  unequal  to 
the  payment  of  all  the  annuities  provided  for,  it  is  my  will 
that  my  sister  Joanna  shall  suffer  no  loss  thereby,  if  alive, 
but  the  deficiency  is  to  be  borne  by  the  other  annuitants,  in 
equal  proportions." 

By  a  codicil  (the  first),  dated  February  1st,  1848,  to  the  will, 
he  made  the  following  provisions : 

^'  At  the  time  of  the  execution  of  that  will  [the  will  just 
mentioned],  my  Kephew  James  E.  Shiran,*  was  unmarried,  and, 
in  consequence,  it  was  not  deemed  necessary  to  introduce  his 
name  by  making  any  provision  for  him.  He  having  sub8e> 
quently,  however,  taken  a  wife,  I  am  unwilling  that  she  should 
be  overlooked  in  the  distribution  of  my  estate,  and  I,  therefore, 
enjoin  it  on  my  executors,  that  from  the  residue  of  the  annual 
proceeds  of  the  property  left  by  me,  after  the  payment  of  all 
l^iacies  and  annuities  given  and  granted  by  my  will  above  re- 
ferred to,  there  be  paid  to  Susan  Shiras,  the  wife  of  my  nephew 
James,  half-yearly,  for  her  sole  and  entire  use,  independent  of 
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her  husband,  a  like  annnitj  with  that  provided  for,  bj  my  said 
will,  my  nieces  Martha  and  Ellen,  with  the  following  condition, 
viz.,  that  should  not  the  annual  income  of  my  estate  be 
sufficient  to  meet  such  annuity,  then  the  aforesaid  Susan 
Shiras  is  to  receive  such  sum,  or  portion  of  it,  as  the  excess  of 
receipts,  after  the  payment  of  all  sums  provided  for  by  my  will, 
will  authorize,  and  no  more." 

By  the  will,  the  testator  appointed  Alphonso  L.  Eakin, 
Alexander  B.  Shreve,  Zachariah  B.  Eead  and  Abraham  Brown, 
executors.  The  first  three  (Brown  died  in  the  life-time  of  the 
testator)  proved  the  will  and  codicil,  and  duly  assumed  the  ex- 
ecution thereof.  Alphonso  L.  Eakin  filed  and  settled  a  sep- 
arate, intermediate  account  in  the  Prerogative  Court  where  the 
will  was  proved,  and  his  co-executors  filed  and  settled  a  like 
account  there.  In  1862,  Shreve  and  Eead  filed  their  bill  in 
this  court,  as  executors  and  trustees  under  the  will,  against 
their  co-executor  and  co-trustee,  Eakin,  for  an  account  of  the 
estate  in  his  hands.  He  filed  a  cross-bill  against  them  for  a 
like  account.  He  having  died,  they  filed  a  supplemental  bill, 
in  1867,  to  bring  in  the  administrators  of  his  estate  in  his  stead. 
They  came  in,  and  an  account  was  taken,  and  they  were  or^ 
dered  to  deliver  over  the  estate  of  James  Eakin  in  their  hands, 
to  Shreve  and  Eead,  and  did  so  accordingly.  Subsequently,  in 
1870,  the  surviving  executors  filed  and  settled  their  final  ac- 
count in  the  Orphans  Court  of  Burlington  county,  by  which  it 
appeared  that  there  was  a  balance  of  $52,322  47  of  the  estate 
in  their  hands. 

Alexander  E.  Shreve,  one  of  the  executors,  died  intestate 
in  1870,  and  Ellen  C.  Shreve  (now  dead)  and  Alfred  E.  Shreve 
were  appointed  administrators  of  his  estate.  The  testator's 
brother  Samuel  died  in  1859.  Mary  P.  Shiras  died  id  1850,  in 
the  testator's  life-time.  Joanna  Shiras  died  in  1860.  Martha 
Eead  died  in  1861,  leaving  two  children,  the  complainants. 
Ellen  C.  Shreve  died  in  1876,  leaving  three  children.  Eliza- 
beth, wife  of  Constant  M.  Eakin,  died  in  1867,  leaving  several 
children.  Eliza,  wife  of  Alphonso  L.  Eakin,  died  in  1875. 
She  left  a  child,  a  son,  still  living.     Susan  Shiras,  mentioned  in 
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the  codicil,  of  which  part  is  above  recited,  died  in  1870,  leav- 
ing children. 

The  bill  is  filed  for  a  construction  of  the  will,  and  an 
account  of  the  estate,  and  for  payment  in  accordance  with  the 
directions  of  the  court,  after  construing  the  will.  The  testator, 
by  the  will  and  codicils,  in  terms  bequeaths  only  annuities,  and 
makes  no  other  express  disposition  of  his  personal  estate,  ex- 
cept that  which  belonged  to  his  establishment,  which  he  gives 
to  his  three  nieces,  subsequently  named  in  the  will,  ^^  or  their 
descendants.''  His  real  estate  he  gives  to  them  in  fee.  It  is 
evident,  however,  that  he  did  not  intend  to  die  intestate  of  any 
part  of  his  estate,  but  intended  to  dispose  of  it  all  by  the  will 
and  codicil,  and  has  done  so.  He  carefully  disposes  of  dl  the 
surplus  of  the  income  of  his  personal  estate,  by  providing  that 
it  may  be  distributed  among  his  female  legatees.  He  terms 
them  "  annuitants." 

In  the  first  codicil,  he  gives  as  a  reason  for  the  gift  he  was 
about  to  make  thereby,  that  he  was  unwilling  that  the  legatee 
Susan  Shiras  should  be  ^^  overlooked  in  the  distribution  of  his 
estate,"  and  then  provides  for  an  annuity  for  her,  to  be  paid 
out  of  the  income  of  his  estate  after  the  annuities  and  legacy 
given  by  the  will.    He  terms  the  bequests  of  annuities,  "  dis- 
tribution of  his  estate,"  and  he  makes  no  disposition  of  the 
capital,  from  which  the  annuities  were  to  be  derived,  except  in 
the  gift  of  the  annuities  themselves.     There  is  a  residuary 
clause  of  the  will,  but  in  it  he  speaks  only  of  the  income  of 
the  fund,  except  to  express  his  wish  that  the  capital  be  kept 
unimpaired  for  the  purposes  of  the  will.     The  gift  of  the  an- 
nuities in  the  first  and  third  sections  of  the  will,  is  to  the 
legatees  ^^  or  their  descendants."    In  the  fourth,  it  is  to  the 
legatees,  "  or  their  heirs  and  descendants."    By  the  latter  sec- 
tion it  is  provided  that  the  annuities,  in  the  event  of  the  death 
of  the  legatees,  shall  go  to  their  infant  children,  without  limita- 
tion as  to  time  of  enjoyment. 

The  annuities  given  are  perpetual.  The  rule  is,  that  when 
the  interest  or  produce  of  a  legacy  is  given  to,  or  in  trust  for, 
a  legatee,  or  for  the  separate  use  of  such  legatee,  without  lim- 
itation as  to  continuance,  the  principal  will  be  considered  as 
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bequeathed,  also.  2  Boper  on  Leg.  1476 ;  Craft  y.  StukHc^  2 
Beas.  121 ;  GvUcJct.  Gtdickj  10  C.  E.  Gr.  324;  s.  c.  on  ap- 
peal, 12  Id.  498. 

And  where  the  intention  to  give  a  perpetual  annaity  is  ap- 
parent in  the  will,  the  intention  will  prevail,  and  the  l^atee 
will  be  held  to  be  entitled  to  the  fund.  2  Boper  on  Leg.  1482 ; 
Stoker  v.  Eeronj  12  CI.  &  Fin.  161 ;  Claugh  v.  Wynn,  2  Madd. 
188 ;  PhiUips  v.  Chamherlainey  4  Ves.  51 ;  Parsons  v.  Par- 
sons, L.  B.  (8  Eq.)  260. 

The  words,  ''or  their  descendants,"  or,  "their  heirs  and  de- 
scendants," are  merely  words  of  substitution.  Jones  v.  Toriny 
6  Sim.  55. 

A  gift  to  A.,  "  or  to  his  heirs,"  or  "  to  his  representatives," 
IS  an  absolute  gift  to  A.,  on  condition  that  he  is  alive  at  the 
death  of  the  testator,  but  if  he  dies  in  the  life-time  of  the  tes- 
tator, the  gift  takes  effect  in  favor  of  the  other  persons  de- 
scribed as  substitutes  of  the  primary  legatee.  OiUings  v. 
McDermoU,  2  Myl.  &  K.  73 ;  2  Wms.  on  Ex'rs,  956  et  seq. ; 
Brohaw  v.  Hudson,  12  C.  E.  Gr.  135. 

It  is  to  be  remarked  that  in  the  present  case  the  testator 
gave  the  annuity  to  his  brother  expressly,  for  life  ;  he  limited 
the  annuity  to  his  sister  Joanna  for  her  life,  and  so,  too,  the 
substitution  of  his  niece  Mary  P.  Shiras  was  for  her  life,  so 
long  as  she  remained  unmarried ;  but  he  set  no  limit  to  the 
gift  of  those  annuities  over.  The  gift  over  is  to  the  legatees 
or  "  their  descendants,"  or  "  heirs  and  descendants."  And  he 
provides  that,  in  case  of  the  death  of  the  legatees,  the  annui- 
ties goes  to  their  children,  without  any  limitation  as  to  time. 
He  clearly  devotes  his  estate,  except  his  homestead  and  per- 
sonal property,  constituting  his  establishment,  to  the  payment 
of  the  legacies  and  annuities  alone. 

In  Yates  v.  Madden,  16  Sim.  613,  a  testator  gave  his  son 
one  clear  annuity  of  £100,  for  and  during  his  natural  life,  and 
should  he  die,  leaving  a  child  him  surviving,  he  continued  the 
same  annuity  for  such  child^s  use  and  benefit,  to  be  paid  to  his 
or  her  mother.  He  gave  two  annuities  of  £100  to  two  other 
persons,  and  bequeathed  his  residuary  estate  to  his  executors^ 
in  trust,  amongst  other  things,  to  pay  the  several  legacies  and 
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ammitiee  before  given  by  him.    It  was  held  that  the  annuity 
given  to  his  son's  child  was  a  perpetual  one. 

In  PoU&r  V.  Baker ^  15  Beav.  489,  a  testator  directed  that 
his  property  be  invested  in  the  funds  for  the  best  advantage  of 
those  he  should  afterwards  name,  and  he  bequeathed  £50  a 
year  to  A.,  for  life,  and,  after  his  decease,  the  £50  a  year  should 
go,  half  to  B.  and  the  other  half  to  C.  It  was  held  that  the  an- 
nuity was  perpetual,  and  that  B.  and  C.  were  entitled  to  such  a 
smn  in  the  funds  as  would  produce  £50  a  year. 

By  the  first  section  of  the  wiU,  the  testator  gives  an  annuity 
to  his  brother,  for  life,  and  then  to  the  legatees  "or  their  de- 
scendants," to  whom  he  gave  annuities  of  $200  each,  and,  to 
confine  it  to  them  UI^nistakably,  he  adds,  "  and  no  others." 
The  brother,  the  primary  legatee,  is  dead.  The  fund  goes  to 
the  personal  representatives  of  the  deceased  secondary  legatees, 
because  those  legatees  all  survived  the  testator,  and  their  right 
to  the  fund  vested  in  them  absolutely  on  his  death,  at  the  same 
time  as  the  title  of  the  primary  legatee.  The  gift  to  them  was 
not  of  a  life-estate  with  remainder  to  their  children.  If  the 
words,  "  or  their  descendants,"  or  "  or  their  heirs  and  descend- 
ants," are  merely  substitutionary,  as  I  think  they  are,  they  do 
not  control  or  affect  the  duration  or  enjoyment  of  the  gift,  but 
the  gift  was  absolute  in  the  secondary  legatees,  on  the  death  of 
the  primary  legatee. 

In  Taylor  v.  JUartindaley  12  Sim.  158,  where  a  testator  gave 
his  real  and  personal  estate  to  his  wife,  subject,  among  other  be- 
quests, to  an  annuity  of  £50  to  A.  B.,  forever,  it  was  held  that, 
on  A.  B.'s  death  intestate,  the  annuity  passed,  not  to  his  heirs, 
but  to  his  personal  representative.  And,  in  Parsons  v.  Par- 
sonsj  L.  B.  (8  £q.)  260,  above  cited,  where  a  testator  gave  real 
and  personal  estate  to  A.,  charged  with  the  payment  of  annui- 
ties to  the  testator's  six  children,  "  or  their  heirs  respectively," 
it  was  held  that  the  annuities  were  perpetual  and  were  personal 
estate,  and  that  the  statutory  next  of  kin  of  one  of  the  six  chil- 
dren, who  was  dead  at  the  date  of  the  will,  were  entitled  to  one 
of  the  annuities,  notwithstanding  the  use  of  the  words  "  or  their 
heirs  respectively." 

It  follows  that  the  absence  of  the  substitutionary  words 
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would  not  afiEect  the  right  of  the  personal  representative  of 
Susan  Shiras  to  the  annuity  given  to  her,  but  such  representa- 
tive is  not  entitled  to  a  share  of  the  annuity  given  to  the  testa- 
tor's brother  for  life.  The  restrictive  words  "  and  no  others," 
forbid  such  claim.  Moreover,  the  gift  to  her  is  merely  a  gift 
of  a  like  annuity  provided  for  by  the  testator,  in  his  will,  for 
his  nieces  Martha  and  Ellen — that  is,  an  annuity  of  $200 — ^and 
it  is  made  expressly  subject  to  the  prior  payment  out  of  the  in- 
come of  his  estate  of  their  annuities.  He  expressly  declares 
that  he  did  not  intend  to  put  her  annuity  on  an  equal  footing 
with  theirs.  It  is  clear  that  he  did  not  intend  to  give  her  an 
equal  participation  with  the  rest  of  them  in  the  annuity  given 
to  his  brother  for  life. 

The  gift  of  the  annuity  of  $1,000,  after  the  death  of  the  tes- 
tator^s  sister  Joanna,  to  his  three  nieces,  was  intended  for  Mar- 
tha Eead,  Mary  P.  Shiras  and  EUen  Shreve,  and  for  them  alone. 
The  language  is,  ^^  my  three  nieces  named  below,"  and,  in  the 
next  section,  he  names  his  three  nieces  as  his  "  three  nieces,^' 
and  neither  names  nor  refers  to  any  other  persons  of  that  de- 
scription. He,  indeed,  mentions  the  wives  of  two  of  his  neph- 
ews, but  obviously  they  were  not  referred  to  when  he  spoke  of 
his  three  nieces. 

Mary  P.  Shiras  died,  in  the  testator's  lifetime,  without  issue. 
The  gifts  to  her,  given  by  the  second  section  of  the  will,  conse- 
quently lapsed,  and  the  testator  died  intestate  of  the  property 
given  to  her,  for  she  was  never  married  and  had  no  ^^  descend- 
ants." By  descendants  is  meant  those  who  have  issued  from  an 
individual,  including  children,  grandchildren  and  their  children 
to  the  remotest  degree — issue  of  any  degree.  And  the  legacies 
given  to  her  by  the  first  and  fourtJi  sections  also  lapsed.  The 
substitutionary  words  in  the  first  are  the  same — ^^  descendants" 
— ^and'though,  in  the  fourth,  they  are  "  heirs  and  descendants," 
the  meaning  of  the  testator  was  the  same ;  the  worda  '^  heirs" 
and  ^^  descendants  "  were  used  synonymously,  and  he  meant  lin- 
eal descendants.  The  provision  in  the  second  is,  that  the  prop- 
erty be  equally  divided.  That  creates  tenancy  in  common,  and 
there  was,  therefore,  no  survivorship. 

The   residuary    clause   contains  the  following  provision: 
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'^  Should  there  be  a  surplus  fuud  arising  from  interest  and 
dividends,  it  may  be  distributed  among  my  female  annuitants 
before  named."  This  is  equivalent  to  a  gift  of  the  surplus  to 
the  persons  described,  and  a  direction  to  pay  it  to  them,  and, 
as  there  is  no  direction  as  to  the  proportions  in  which  it  is  to  be 
distributed,  "equality  is  equity."  The  discretion  given  to  the 
executors  is  not  in  reference  to  the  distribution,  but  in  refer- 
ence to  retaining  in  their  hands  income  to  make  good  loss  of 
capital. 

The  surplus  of  the  fund  was  given  absolutely  to  the  female 
legatees  to  whom  anntiities  were  given  by  the  will,  including 
Joanna  and  Mary  P.  Shiras.  The  share  of  the  latter,  however, 
lapsed,  and  the  testator  will  be  held  to  have  died  intestate  as 
to  it.  8usan  Shiras  was  not  entitled  to  a  share.  She  was  not 
one  of  the  female  annuitants  "  before  named,"  t.  ^.,  mentioned 
in  the  wUl,  and  there  is,  as  before  stated  in  regard  to  the  annui- 
ty given  primarily  to  the  testator's  brother,  no  evidence  in  the 
codicil  (under  which,  alone,  she  takes  her  interest  in  the  estate) 
that  the  testator  intended  that  she  should  have  full  participation 
with  the  other  female  annuitants,  but,  rather,  the  contrary — that 
she  should  have  only  the  annuity  of  $200,  if  the  estate  proved 
sufficient  to  pay  it  after  paying  the  other  annuities ;  but,  if 
not,  then  so  much  of  it  as  the  estate  would  pay  after  paying 
them. 

The  executors  appear  to  have  settled  their  accounts  in  the 
prerogative  cotui;,  and  in  the  Orphans  Court  of  Burlington 
county.  Their  action  in  settling  in  another  court  than  this, 
after  the  commencement  of  the  suit  in  this  court  for  account 
against  Alphonso  L.  Eakin  by  his  executors,  was  not  unauthor- 
ized. The  final  decree  in  that  suit  established  the  amount  of 
the  estate  in  the  hands  of  Alphonso  L.  Eakin's  personal  repre- 
sentatives, and  the  amount  in  the  hands  of  his  co-executors,  and 
directed  that  the  former  pay  over  to  the  latter  the  money  in 
their  hands.  No  equity  or  directions  were  reserved,  nor  any 
control  over  the  estate  retained.  The  surviving  executors, 
therefore,  were  at  liberty  to  settle  their  accounts  in  the  Or- 
phans Court.    But  those  accounts  are,  of  course,  not  conclusive 
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here  as  to  the  validity  of  payments  to  legatees,  and  this  comt 
will  do  what  justice  requires  in  the  premises. 

There  is  nothing  before  me  from  which  I  could  determine 
that  the  executors  diould  be  charged  with  interest  on  balances 
in  their  hands ;  and,  besides,  it  is  to  be  assumed  that  all  matters 
properly  the  subject  of  charge  in  the  accounts,  were  passed  upon 
in  the  Orphans  court ;  and,  moreover,  the  bill  raises  no  question 
on  the  subject. 

There  will  be  a  decree  establishing  the  construction  of  the 
will  and  codicils,  and  distributing  the  estate  accordingly.  The 
costs  of  the  litigation  are  to  be  paid  out  of  the  estate. 


Fortune  C.  Brown  et  al.,  Executors, 
Warren  C.  Clark  et  al. 

[11  New  York,  369.] 

Effect  of  ArrssTATiON  clause. — Republication  of  will  bt 

CODICIL. 

Where  the  attestation  clause  to  a  wiU  recites  aU  the  facts  necessary  to  constitate 
a  due  execution  and  publication,  and  is  signed  by  two  witnesses,  and  it  appears 
that  the  testator  executed  the  will  in  the  presence  of  the  witnesses,  that  they 
were  requested  by  some  one  to  become  witnesses  to  a  will,  and  that  they  at* 
tended  at  the  time  in  pursuance  of  such  request,  the  fact  that  the  witnesses, 
when  examined^  were  unable  to  recollect  that  they  signed  as  witnesses  at  the 
request  of  the  testator  does  not  authorise  a  finding  that  the  statute  requirements 
were  not  observed.  In  the  absence  of  evidence  contradicting  the  recitals,  this 
lack  of  memory  does  not  rebut  the  presumption  of  due  publication  arising  from 
the  attestation  clause  and  the  other  circumstances. 

The  provision  of  the  Revised  Statutes  (2  R.  S.  64,  §  44)  declaring  the  wiU  of  an 
unmarried  woman  is  revoked  by  her  subsequent  marriage,  is  not  abrogated  by 
the  subsequent  statutes  conferring  upon  married  women  testamentary  capacity, 
and  thus  taking  away  the  reason  of  the  rule  at  common  law. 

A  codicil  duly  executed  operates  as  a  republication  of  the  will  to  which  it  refers, 
so  far  as  not  changed  by  the  codicil. 
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Appeal  from  order  ^f  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  reversing  a  decree  of 
the  surrogate  of  the  county  of  Monroe,  which  denied  probate 
to  an  instrument  presented  to  him  as  the  last  will  and  testament 
of  Mary  J,  Clark  Proctor,  deceased. 

The  instrument  in  question  was  executed  by  the  deceased, 
then  Mary  J.  Clark,  on  August  26, 1873.  She  subsequently 
married  Mr.  Proctor.  After  her  marriage,  and  on  December  7, 
1876,  she  executed  a  codicil.    She  died  October  1,  1877. 

The  material  facts  in  reference  to  the  execution  of  the  will 
and  the  codicil  are  stated  in  the  opinion. 

</.  C.  Cochran^  for  appellants. 
H.  a.  Selden,  for  respondents. 

Andrews,  J.  The  evidence  justifies  the  conclusion  of  the 
surrogate  that  there  was  a  due  execution  of  the  will  of  August 
25,  1873.  The  will  was  drawn  by  Mr.  Clark,  who  was  a  lawyer 
by  profession,  and  was  executed  by  the  testatrix  under  his  su- 
pervision. She  was  his  adopted  daughter,  and  sole  legatee 
under  his  will.  When  her  will  was  executed  she  had  little,  if 
any,  property  of  her  own,  and  her  will  was  made  to  provide 
for  the  disposition  of  the  estate  which  she  would  receive  under 
the  will  of  Mr.  Clark,  in  the  event  of  her  surviving  him.  In 
substance,  the  two  wills  constituted  a  scheme  for  the  disposal 
of  the  property  of  Mr.  Clark  after  his  death  and  the  death  of 
the  testatrix.  The  attestation  clause  is  full,  and  recites  all  the 
facts  constituting  a  due  execution,  and  is  signed  by  two  wit« 
nesses.  The  witnesses  were  not  lawyers,  and  were  not,  so  far 
as  appears,  conversant  with  the  statute  requirements  for  the 
execution  of  wills,  and,  when  examined,  were  unable  to  state 
that  they  signed  the  will  as  witnesses  at  the  request  of  the  tes« 
tatrix,  or  that  she  at  that  time  declared  it  to  be  her  will.  But 
it  is  undisputed  that  the  testatrix  executed  the  will  in  their 
presence,  and  that  they  were  requested  by  some  one  to  become 
witnesses  to  a  will,  and  that  they  attended  on  the  occasion  of 
the  execution  of  the  will  in  pursuance  of  such  request.    There 
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is  no  evidence  contradicting  the  recitak  in  the  attestiition  clanfie. 
Neither  of  the  witnesses  deny  that  it  contained  a  true  aecoimt 
of  what  occurred  when  the  will  was  executed.  The  proof  was 
taken  five  years  after  its  execution.  Mr.  Clark  was  then  dead, 
and  no  persons  were  living  who  were  present  at  the  execution 
except  the  two  witnesses.  The  case  is,  therefore,  one  where 
the  attestation  clause  recites  all  the  essential  acts  to  constitute  a 
due  execution  and  publication  of  the  instrument  as  a  will,  and 
the  other  circumstances  tend  to  corroborate  the  truth  of  the  re- 
citals. The^  witnesses,  after  a  lapse  of  several  years,  fail  to 
recollect  affirmatively  the  facts  attested  by  them  over  their  own 
signatures.  The  mere  non-recollection  of  witnesses  under  these 
circumstances  would  not  justify  a  finding  that  the  statute  re- 
quirements were  not  observed.  Their  lack  of  memory  does  not 
rebut  the  presumption  of  due  publication  arising  from  the  attes- 
tation clause  and  the  other  circumstances.  BrinJcsrhqff^  t.  Rem- 
sen,  8  Paige,  499 ;  s.  o.  26  Wend.  332 ;  In  re  KeUumy  62  N.  Y. 

617. 

We  concur  in  the  conclusion  reached  by  the  surrogate,  that 
the  will  was  revoked  by  the  subsequent  marriage  of  the  testa- 
trix. It  was  the  rule  of  the  common  law  that  the  marriage  of 
a  woman  operated  as  an  absolute  revocation  of  her  prior  will. 
Farce  and  Harnhleftfe  Case,  4  Co.  61.  The  reason  of  the  rule 
is  stated  by  Lord  Chancellor  Thurlow,  in  Hodsden  v.  Ilayd  (2 
Bro.  Ch.  634).  He  says :  ^^  It  is  contrary  to  the  nature  of  the 
instrument,  which  must  be  ambulatory  during  the  life  of  the 
testatrix;  and  as  by  the  marriage  she  disables  herself  from 
making  any  other  will,  this  instrument  ceases  to  be  of  that  sort, 
and  must  be  void."  The  rule  that  the  marriage  of  ^kfemme  soU 
revoked  her  will  was  made  a  part  of  the  statute  law  of  this  State 
by  the  Revised  Statutes.  2  S.  S.  64,  §  44.  The  language  of 
the  statute,  that  the  will  of  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage,  is  the  declaration 
of  an  absolute  rule.  The  statute  does  not  make  the  marriage  a 
presumptive  revocation  which  may  be  rebutted  by  proof  of  a 
contrary  intention,  but  makes  it  operate  eo  instanti  as  a  revoca- 
tion. 4  Kent,  628.  It  is  claimed,  by  the  contestants,  that  the 
testamentary  capacity  conferred  upon  married  women  by  the 
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recent  statutes  in  this  State,  takes  away  the  reason  of  the  rule 
of  the  common  law,  and  that,  upon  the  maxim  cesaante  ratione 
legisj  oessat  lex  ipse,  the  mle  should  be  deemed  to  be  abrogated. 
Upon  the  same  ground  it  might  hare  been  urged  at  common 
law,  that  the  marriage  of  a  f&mme  sole  should  only  be  deemed 
a  revocation  or  suspension  of  her  prior  will  during  the  marriage, 
and  that,  when  the  woman's  testamentary  capacity  was  restored 
by  the  death  of  her  husband,  leaving  her  surviving,  the  will 
should  be  revived  ;  but  the  contrary  was  weU  settled.  JFbrce 
and  Hambley^s  Caae^  1  Jarman,  106 ;  4  Kent,  598.  But  the 
courts  cannot  dispense  with  a  statutory  rule  because  it  may  ap- 
pear that  the  policy  upon  which  it  was  established  has  ceased. 
The  married  women  acts  confer  testamentary  capacity  upon 
married  women,  but  they  do  not  undertake  to  interfere  with  or 
abrogate  the  statute  prescribing  the  effect  of  marriage  as  a  rev- 
ocation. It  was  quite  consistent  that  the  Legislature  should 
have  intended  to  leave  the  statute  of  1830  in  force,  although 
the  new  statutes  took  away  the  reason  upon  which  it  was 
based.  The  Legislature  may  have  deemed  it  proper  to  con- 
tinue it  for  the  reason  that  the  new  relation  created  by  the 
marriage  would  be  likely  to  induce  a  change  of  testamentary 
intention,  and  that  a  disposition  by  a  married  woman  of  her 
property  by  will  should  depend  upon  a  new  testamentary  act 
after  the  marriage. 

The  remaining  question  is  as  to  the  legal  effect  of  the  cod- 
icil of  December  7, 1876.  This  was  executed  after  the  marriage 
of  the  testatrix,  and  refers  to  the  will  bv  its  date  and  the  names 
of  the  attesting  witnesses ;  and  in  the  body  of  the  codicil  the 
testatrix  declares  her  intention  thereby  to  republish,  reaffirm 
and  adopt  the  will  as  modifiad  by  the  codicil  as  her  present 
will,  in  the  same  manner  as  if  then  executed  by  her,  and  follow- 
ing this  declaration  is  this  clause :  "  Which  "  (codicil)  "  in  con- 
nection with  and  amendment  of  my  will  I  now  publish  and 
declare  together  as  constituting  my  last  will  and  testament." 
The  codicil  was  executed  with  the  formalities  required  by  the 
statute.  It  was  signed  by  the  testatrix  in  the  presence  of  two 
witnesses,  and  was  attested  by  them  in  her  presence,  at  her  re- 
quest ;  and  she,  at  that  same  time,  declared  the  instrument  to 
Vol.  I.— 38 
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be  '^  a  codicil  to  her  last  will  and  testament,  and  a  reaffirmation 
of  the  latter."  The  original  will  was  present  when  the  codicil 
was  executed,  and  the  attention  of  the  witnesses  was  called  to 
it,  and  one  of  them  examined  and  identified  it.  The  evidence 
leaves  no  room  for  doubt  that  the  main  purpose  of  the  testatrix 
in  making  the  codicil  was  to  re-establish  the  will,  which  had 
been  revoked  by  her  marriage.  The  inference  from  the  proof 
is  that  she  understood  the  will  had  been  revoked  by  her  mar- 
riage. The  codicil  made  some  provision  for  a  brother  of  the 
testatrix  not  contained  in  the  will,  but  the  paramount  intention 
of  the  testatrix  in  executing  the  codicil  was,  as  appears  by  the 
codicil  and  extrinsic  circumstances,  to  reaffirm  the  disposition 
of  her  property  made  by  the  will,  so  that  the  bulk  of  her  estate 
should  go  according  to  its  provisions.  The  contestants  claim 
that  the  intention  of  the  testatrix  to  reaffirm  the  will  cannot 
take  effect,  for  the  reason  that  there  was  no  republication  of 
that  instrument  after  her  marriage,  and  that  what  oox;urred  at 
the  time  of  the  execution  of  the  codicil  was  a  publication  of 
that  instrument  only,  and  did  not  operate  to  revive  the  wiU  or 
incorporate  its  provisions  with  those  of  the  codicil.  The  gen- 
eral doctrine  is  well  settled,  that  a  codicil  executed  with  the 
formalities  required  by  statute  for  the  execution  of  wills,  ope- 
rates as  a  republication  of  a  will,  so  far  as  it  is  not  changed  by 
the  codicil.  Ackerley  v.  Vernon^  1  Comyn,  381 ;  Barnes  v. 
Ormce^  1  Ves.  Ch.  486  ;  Mooera  v.  White,  6  John.  Ch.  375 ; 
Van  CorUandt  v.  Kip,  1  Hill,  590 ;  s.  o.  7  Id.  346.  In  Van 
CorUandt  v.  Kip  (1  Hill,  593),  Cowen,  J.,  said :  "  It  seems  to 
me  that  at  this  day  it  would  be  a  violation  of  all  reliable  au- 
thority to  deny  that  a  codicil,  duly  attested  to  pass  real  estate 
would,  per  se,  whether  it  relates  to  real  or  personal  property, 
operate  as  a  republication  of  a  devise,  unless  the  testator  de- 
clares that  he  does  not  intend  that  it  shall  have  that  effect." 
This  doctrine  was.  attended  with  important  consequences.  By 
the  English  law  prior  to  the  "Wills  Act  (Vict.  1,  chap.  26),  a  tes- 
tator must  have  been  seized  of  the  lands  devised  at  the  time  of 
making  his  will,  and  after  acquired  lands  would  not  pass  under 
a  residuary  devise ;  and  this  was  also  the  rule  in  this  State  prior 
to  the  Sevised  Statutes.    4  Kent,  601.    But  the  execution  of 
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a  codicil  was  held  to  make  the  will  speak  as  of  the  time  the 
codicil  was  executed,  and  to  extend  a  general  devise  to  lands 
acquired  intermediate  the  making  of  the  will  and  codicil.     The 
cases  in  1  Ves.  486,  and  1  Hill,  590  (auprd)^  procepded  upon 
this  doctrine.     In  each  of  these  cases  lands  acquired  by  the  tes- 
tator after  making  the  will  and  before  the  execution  of  the 
codicil  were  held  to  pass  under  the  wiU.     It  was  not  essential 
to  the  application  of  this  rule  that  the  codicil  should  be  annexed 
to  the  will,  or  express  an  intention  to  republish  the  will  or  refer 
to  the  devise.    It  was  sufKcient  if  the  codicil  was  executed  with 
the  formalities  required  for  the  execution  of  a  will  of  lands. 
Goodtide  v.  Meridethy  2  M.  &  S.  6 ;   Jackson  v.  Holloway^  T 
John.  394;  JacJcaon  v.  Potter,  9  Id.  312.     The  Statute  of 
Frauds  (29  Charles  II)  enacted  that  all  devises  of  lands  shall  be 
in  writing,  and  signed  by  the  devisor  or  by  some  person  in  his 
presence  and  by  his  express  directions,  and  shall  be  attested  and 
subscribed  in  his  presence  by  three  or  four  credible  witnesses^. 
or  else  they  shall  be  void.     Prior  to  1830  this  statute  had  been 
substantially  re-enacted  in  this  State,  and  governed  the  execu- 
tion of  wills  here.     2  R.  L.  chap.  23,  §  2.     It  will  be  observed 
from  the  cases  cited,  that  the  attestation  of  a  codicil  by  the  re- 
quisite number  of  witnesses  was  deemed  a  compliance  with  the^ 
statute  BO  as  to  make  the  will  operate  upon  after-acquired  lands,, 
although  they  were  not  mentioned  in  the  codicil  and  there  was, 
no  express  republication  of  the  will.     The  attestation  of  the 
codicil  is,  according  to  the  decisions,  an  attestation  of  the  will 
within  the  meaning  of  the  statute  of  Charles  II.     So,  also,  it 
was  held  that  a  will  revoked  by  marriage  or  otherwise,  was  re- 
vived by  the  execution  of  a  codicil.    Lord  Walpole  v.  Lord 
Oxford,  3  Ves.  402 ;  Neate  v.  Perci/vaZ,  2  No.  Cas.  406 ;  1  Jar- 
man,  187 ;  1  Eedfield  on  Wills,  367.    This  subject  is  now  reg- 
ulated in  England  by  the  twenty-second  section  of  the  Wills 
Act  (1  Vict.  c.  26),  which  provides,  in  substance,  that  no  will 
or  codicil  which  shall  in  any  manner  be  revoked,  shall  be  re- 
vived otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
executed  in  the  manner  prescribed  by  the  act,  and  showing  an 
intention  to  revive  the  same. 

Upon  the  authorities  cited,  it  is  clear  that  under  the  law  in 
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this  State,  as  it  stood  prior  to  1830,  there  was  a  valid  republica- 
tion of  the  will  in  question  by  the  execution  of  the  codicil  of 
December  7,  1876.     The  Revised  Statutes  changed,  in  several 
respects,  the  ceremonies  to  be  observed  in  the  execution  of 
wills,  and,  among  other  things,  it  is  expressly  required  that  the 
testator  shall,  at  the  time  of  making  or  acknowledging  his  sub- 
scription to  the  will,  declare  the  instrument  to  be  his  last  will 
and  testament.     2  Bev.  Stat.  63,  §  40,  sub.  3.     There  is  nothing 
in  the  statute  indicating  that  it  was  intended  to  change  the  rule 
that  a  codicil  duly  executed  was  a  republication  of  the  wilL  The 
codicil  in  the  case  of  Van  Cortlaiidt  v.  Eip  (1  HiU,  690,)  was 
executed  after  the  present  statute  was  enacted.    It  referred  to 
the  will  executed  in  1824,  but  did  not  in  terms  republish  it,  and 
made  no  reference  to  the  lands  acquired  by  the  testator  after 
the  will  was  made ;  but  the  court  held,  in  accordance  with  the 
law  which  existed  before  the  Revised  Statutes  were  passed,  that 
the  codicil  was  a  republication  of  the  devise  in  the  will,  and  that 
the  after-acquired  lands  passed  to  the  surviving  devisee.    The 
Revised  Statutes  did  not  affect  the  construction  of  wiUs  made 
before  the  chapter  relating  to  wills  took  effect.     2  Rev.  Stat.  68, 
§  75.    This  case  seems  to  be  a  direct  authority  that  the  due 
execution  and  publication  of  a  codicil  is,  under  the  Revised 
Statutes  as  it  was  prior  thereto,  a  republication  of  the  will  to 
which  it  refers.    The  codicil  in  this  case  refers  to  the  will,  and 
expressly  adopts  and  reaffirms  it.    The  testatrix,  by  publishing 
the  codicil,  published  the  will,  which  was  clearly  identified  by 
the  reference  in  the  codicil  and  the  extrinsic  proof.    It  is 
established  by  a  long  line  of  authorities,  that  any  written  testa- 
mentary docimient  in  existence  at  the  execution  of  a  will  may, 
by  reference,  be  incorporated  into  and  become  a  part  of  the 
will,  provided  the  reference  in  the  will  is  distinct  and  clearly 
identifies,  or  renders  capable  of  identification,  by  the  aid  of  ex- 
trinsic proof,  the  document  to  which  reference  is  made.     I  will 
cite  a  few  of  them  :  Habergham,  v.  Vit^cent^  2  Ves.  228 ;  Smari 
V.  Prujean^  6  Id.  865 ;    WUtioTns  v.  Eoava^  1  Cromp.  &  Mee. 
42;   Allen  v.  Madthck^  11  Moore's  P.  0.  0.  427;    Burton  v. 
Newbury^  1  L.  R.  Ch.  Div.  234 ;  Tonnde  v.  llaU^  4  Com.  145. 
In  Williams  on  Executors,  page  97,  it  is  said :  ^^  If  a  testator  in 
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a  will  OP  codicil,  or  other  testamentary  paper  duly  executed, 
refers  to  an  existing  unattested  will  or  other  paper,  the  instru- 
ment so  referred  to  becomes  part  of  the  will."  And  Jarman 
says  (1  Jarm,  78) :  "  A  codicil  duly  attested  communicates  the 
efficacy  of  its  attestation  to  an  unattested  will  or  previous  cod- 
icil, so  as  to  render  effectual  any  devise  of  a  freehold  estate 
which  may  be  contained  in  such  prior  unattested  instrument ; " 
and  further  on,  speaking  of  the  incorporation  of  documents  by 
reference  in  the  will,  he  says  this  is  permitted,  "  without  vio- 
lating the  principle  of  the  enactment,  which  requires  an  attes- 
tation by  witnesses,  the  testator's  intention  to  adopt  the  contents 
of  such  instrument  being  manifested  by  a  will  duly  attested  " 
(p.  83).  In  this  case,  if  the  will  of  Mrs.  Proctor  had  been  an 
unattested  instrument,  it  would,  upon  the  authorities,  have 
been  incorporated  with,  and  made  a  part  of  the  testamentary 
instrument  originally  executed  by  reason  of  the  reference  to  it 
in  the  codicil. 

I  am  of  opinion  that  the  publication  of  the  codicil  was  a 
publication  of  the  will,  and  that  both  papers  together  are  to  be 
considered  as  the  will  of  the  testatrix.  There  was  no  proof  to 
sustain  the  allegations  of  undue  influence,  or  want  of  testamen- 
tary capacity  in  the  testatrix  when  it  was  executed.  The  only 
question  before  us  is  one  of  law  upon  substantially  uncontro- 
verted  facts,  and  the  order  of  the  General  Term  reversing  the 
decree  of  the  surrogate,  and  remitting  the  proceedings  to  him 
with  directions  to  admit  the  will  to  probate,  should  be  affirmed. 
Hoysradt  v.  Emgman,  22  N.  Y.  372 ;  OHhert  v.  KnoaOy  52  Id. 
125. 

All  concur. 
Order  affirmed. 


Effect  of  attestation  clause*— An  attestation  clause  attached  to  a  will, 
and  signed  by  the  witnesses,  is  prima  fa/dR  evidence  of  the  facts  stated  in  it. 

If  the  clause  shows  on  its  face  that  all  the  forms  required  by  statute  have 
been  complied  with,  and  the  subscribing  witnesses,  when  called,  admit  the 
genuineness  of  their  signatures,  but,  through  defect  of  memory  or  for  any 
cause,  fail  to  testify  from  recollection  to  the  circumstances  required  for  the  due 
eiecntlon  of  the  will,  it  may  be  established  on  the  presumption  arising  from 
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this  clause,  in  the  absence  of  contradictoiy  proof.  Allaire  v.  Allaire,  87  N. 
J.  Law,  812;  Will  of  KeUum,  52  N.  Y.  517;  Lewis  v.  Lewis,  11  N.  Y.  220; 
Peck  V.  Caiy,  27  N.  Y.  9;  Jauncey  v.  Thome,  2  Barb.  Ch.  40 ;  Kelson  ▼.  Mc- 
Giffert,  3  Barb.  Ch.  158;  Chaffee  v.  Baptist  Missionary  Soc.  10  Paige,  85; 
Butler  Y.  Benson,  1  Barb.  526;  Wilson  v.  Hetterick,  2  Bradf.  427. 

The  strength  of  this  presumption  will  vary  with  the  circumstances  of  the 
case.  The  presence  or  absence  of  evidence  of  fraud  or  undue  influence, 
the  inherent  justice  or  injustice  of  the  provisions  of  the  will,  the  character  of 
the  witnesses  as  to  their  being  skilled  scriveners.or  uneducated  persons,  will 
all  be  weighed  by  the  court.  Orser  v.  Orser,  24  N.  Y.  51 ;  Young  v.  Bamer, 
27  Oratt.  96. 

But  proof  that  the  will  was  executed  with  a  blank  for  the  name  of  a  leg- 
atee, and  the  positive  testimony  of  one  witness  that  it  was  filled  up  in  the 
testator's  presence,  coupled  with  the  statement  of  the  other  witness  that  be 
could  not  remember  when  it  was  so  filled  up,  is  not  sufiScient,  even  with  an 
attestation  clause.    Derr  v.  Greenwald,  76  Pa.  St  289. 

Proof  not  dependent  on  sabscribing  witnesses.— A  will  maybe  estab- 
lished by  the  evidence  of  one  subscribing  witness  as  to  the  testator's  capacity, 
and  the  observance  of  proper  formalities  in  execution,  against  the  contradic- 
tory testimony  of  the  other  subscribing  witnesses.  Howard's  Will,  5  T.  5. 
Mon.  199;  Will  of  Jenkins,  48  Wis.  610;  Will  of  Meurer,  44  Wis.  892;  Tnu- 
tees  of  Auburn  Sem.  v.  Calhoun,  25  N.  Y.  422;  Tarrant  v.  Ware.  25  N.  Y. 
425,  note;  Newhouse  v.  Godwin,  17  Barb.  286;  Einne  v.  Einne,  2  Tbomp. 
&  C.  891;  Talley  v.  Moore,  5  Harring.  57;  fiaynes  v.  Haynes.  88  Ohio,  598; 
«.  c.  p.  268,  ante;  Abbott  v.  Abbott,  41  Mich.  540;  s.  c.  p. 826,  ante. 

Proof  by  the  subscribing  witnesses  that  they  recognize  their  signatures, 
and  would  never  attest  an  instrument  without  hearing  the  party  acknowledge 
it,  is  sufiScient,  though  they  have  no  recollection  of  the  actual  occurrences, 
and  though  the  attestation  clause  is  of  the  simplest  description.  Eliot  v. 
Eliot,  10  Allen,  857;  Pates'  Admr.  v.  Joe,  8  J.  J.  Marsh.  118;  Hughes  v. 
Hughes,  81  Ala.  519. 

A  will  may  be  proved  wholly  by  the  testimony  of  persons  other  than  the 
subscribing  witnesses.  Butler  v.  Benson,  1  Barb.  526;  Talley  v.  Moore,  5 
Harring.  57;  Reeve  v.  Crosby,  8  Redf.  74. 

Where  a  will  has  been  probated,  the  testimony  of  a  subscribing  witness 
in  another  proceeding  that  he  did  not  recollect  complying  with  the  statutoxy 
requisites,  and  explaining  away  his  affidavit  made  in  the  Probate  Court,  will 
not  overcome  the  presumption  in  favor  of  regularity  arising  from  the  produc- 
tion of  the  record  of  probate.    Eirk  v.  Carr,  54  Pa.  St.  285. 

But  this  presumption  would  not  arise  on  a  feigned  issue  ordered  to  try 
the  question  of  due  execution.    Rigg  v.  Wilton,  18  HI.  15. 
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Wetter,  Trustee,  v8.  Walker. 

[62  Georgia,  142.] 

Enlarging  life  estate  to  fee. — Husband  not  "  next  of 

kin"  to  wife. 

A  devise  of  a  life  estate  is  not  enlarged  to  a  fee  by  annexing  a  power  of  dispos- 
ing of  the  fee  by  deed  or  will,  unless  such  construction  is  absolutely  necessary 
to  uphold  some  manifest  general  intent. 

A  husband  is  not  included  under  the  expression,  in  his  wife's  will,  "such  per- 
sons as  may  come  imder  the  designation  of  her  next  of  kin  by  the  sti^tute  of 
distributions." 

Surr  by  Walker  against  Wetter,  as  trustee  for  his  children, 
for  work  done  on  the  trust  property.  Plea,  the  general  issue, 
and  that  no  such  trust  existed. 

It  was  admitted  that  the  charges  were  correct,  that  the  real 
estate  came  from  Margaret  Telfair  to  her  granddaughter,  Mrs. 
Wetter,  under  the  following  clause  in  the  former's  will :  "  I  de- 
vise and  bequeath  to  the  husband  of  my  granddaughter  (naming 
both)  all  my  property,  both  real  and  personal,  which  may  re- 
main after  the  payment  of  my  just  debts,  to  hold  said  property 
in  trust  for  the  sole  and  separate  use  of  my  said  granddaughter, 
free  from  the  debts,  liabilities  and  contracts  of  her  present  or 
any  future  husband,  during  her  natural  life ;  and  in  further 
trust,  to  convey  the  same,  during  her  natural  life,  from  time  to 
time,  to  such  persons,  in  such  proportions,  and  on  such  consid- 
erations as  she  may  in  writing  request ;  in  further  trust,  upon 
her  decease,  to  make  such  disposition  of  said  property  as  she 
may  by  any  writing  of  a  testamentary  character  direct;  in 
further  trust,  should  she  die  intestate,  to  hold  said  property  for 
the  benefit  of  such  persons  as  may  at  the  time  of  her  decease, 
come  under  the  designation  of  her  next  of  kin  by  the  statute  of 
distributions  at  the  time  in  force  in  the  State  of  Georgia." 
That  Mrs.  Wetter  died  intestate  in  1865,  without  having  dis- 
posed of  her  property,  and  leaving  her  surviving  her  husband 
and  several  minor  children. 

The  court  rendered  judgment  for  the  plaintiff. 

T.  JU,  Norwood  and  iT.  C  Colliery  for  the  plaintiff  in  error. 

12.  E.  Leatery  B.  D.  Walker^  Jr.^  and  W.  W.  Mackall,  Jr.y 
for  defendant. 
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Bleckley,  J.  1.  "A  devise  of  an  estate  generally,  or  indefi- 
nitely, with  a  power  of  disposition  over  it,  carries  a  fee.  But 
where  the  estate  is  given  for  life  only,  the  devisee  takes  ot  ly 
an  estate  for  life,  though  a  power  of  disposition,  or  to  appoint 
the  fee  by  deed  or  will,  be  annexed ;  unless  there  should  be 
some  manifest  general  intent  of  the  testator  which  would  be  de- 
feated by  adhering  to  this  particular  intent.  Words  of  impli- 
cation do  not  merge  or  destroy  an  express  estate  for  life,  unless 
it  becomes  absolutely  necessary  to  uphold  some  manifest  gen- 
eral intent."  4  Kent's  Com.  319.  "  So,  if  an  estate  be  given 
to  a  person  generally,  or  indefinitely,  with  a  power  of  disposi- 
tion, it  carries  a  fee ;  unless  the  testator  gives  to  the  first  taker 
an  estate  for  life  only,  and  annexes  to  it  a  power  of  disposition 
of  the  reversion.  In  that  case,  the  express  limitation  for  life 
will  control  the  operation  of  the  power,  and  prevent  it  from  en- 
larging the  estate  to  a  fee."  Id.  536 ;  15  Ga.  457 ;  2  Id.  307 ; 
2  Strobart's  Eq.  134. 

2.  "A  man's  kindred,  in  the  proper  signification  of  the 
word,  means  such  persons  as  are  related  to  him  by  blood ;  and, 
accordingly,  relations  by  marriage  are  generally  incapable  of 
bringing  themselves  witiiin  the  description  of  '  next  of  kin '  in 
a  will ;  and  (as  in  the  case  just  mentioned,  of  *  relations ')  neither 
husband  nor  wife  can  be  entitled  under  a  bequest  to  the  *■  next 
of  kin '  of  either  of  them."  2  Wms.  on  Ex'rs,  815 ;  67  N.  Y. 
387 ;  69  Id.  36 ;  72  Id.  312.  Though  by  the  statute  of  distri- 
butions in  force  in  1865,  the  husband  was  sole  heir  to  the  wife, 
children  stood  in  the  first  degree.     Code,  §  2484. 

3.  Applying  the  foregoing  rules  to  the  will  now  under  con- 
sideration, it  follows  that  the  granddaughter  of  the  testatrix 
took  an  equitable  estate  in  the  property  for  her  life,  and  no 
more ;  and  that  h^r  children,  not  her  husband,  were  her  next  of 
kin,  and,  on  her  death  intestate,  became  entitled  to  the  remain- 
der. Even  any  apparent  inconsistency  between  the  power  and 
the  express  life  estate  disappears  by  construing  the  terms,  ^^  and 
in  further  trust  to  convey  the  same,  during  her  natural  life^ 
from  time  to  time,  to  such  persons,  in  such  proportions,  and  on 
such  conditions  as  she  may  in  writing  request,"  as  restricting 
the  duration  of  the  estate  so  authorized  to  be  conveyed,  to  the 
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period  of  her  life ;  and  this,  in  all  probability,  is  the  true  intent 
and  meaning  of  the  clanse,  for  it  is  immediately  added,  ^^  in 
further  trust,  upon  her  decease,  to  make  such  disposition  of  said 
property  as  she  may  by  any  writing  of  a  testamentary  character 
direct ;  in  further  trust,"  should  she  die  intestate,  to  hold  said 
"  said  property,"  etc.  The  purpose  seems  to  have  been  to  keep 
the  trust  on  foot  as  to  the  inheritance  in  the  whole  of  the  prop- 
erty ;  and  to  do  that,  any  conveyance  made  during  the  life  of 
the  granddaughter,  at  her  request,  would  have  to  be  limited  in 
its  operations  to  the  period  of  her  life,  or  to  a  more  brief  dura- 
tion. See  23  Ga.  515.  "We  infer,  from  the  record,  that  the 
children  were  minors  when  the  account  sued  upon  arose,  and 
even  when  the  action  was  brought,  but  whether  they  were  or 
not  is  of  no  consequence.  We  were  requested  in  the  argument, 
to  construe  the  will  to  the  extent  which  we  have  gone,  and  this 
is  all  we  have  attempted.  It  was  not  contended  that  if  Mrs. 
Wetter  took  a  life  estate  only,  with  no  enlargement  of  it  by  her 
power  of  disposition,  and  if  the  children  came  in  for  the  re- 
mainder, the  trust  became  executed  at  her  death  by  reason  of 
there  being  nothing  for  the  trustee  to  do  after  that  event  hap- 
pened. 

Judgment  affirmed. 


Milton  vs.  Hunter. 

[18  Bush,  163.] 

Deglabations  of  devisees  as  to  inoompetenot. — ^Undtte 

INFLT7ENCE. 

Statements  of  one  of  the  devisees  to  the  effect  that  the  testator  was  mentaUy  in- 
capable of  making  a  will,  are  competent  to  be  proved  by  the  contestants. 

Statements  made  by  the  testator  after  the  execution  of  the  will,  tending  to  show 
that  he  acted  under  undue  influence,  are  competent  to  be  proved  by  the  con- 
testants, to  illustrate  the  condition  of  his  mind  and  his  susceptibility  to  the  in- 
fluence of  those  upon,  whom  he  is  compelled  to  rely  for  sympathy  and  assist- 
ance in  his  last  extremity. 
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Testator's  failure  to  explain  or  deny  statements  made  in  his  presence  was  e^i- 
dence  of  their  truth.  Evidence,  proving  such  statements  and  failure,  was 
competent. 

The  deposition  of  the  husband  of  one  of  the  heirs  interested  in  the  rejection  of 
the  will,  although  not  a  party  to  the  record  resisting  the  probate  of  the  will, 
was  properly  excluded,  as  he  could  not  be  called  to  testify  against  her  in- 
terest 

It  is  not  necessary  that  the  exercise  of  undue  influence  shall  be  proved  to  the 
satisfaction  of  the  jury.  It  is  sufficient  that  they  shall  believe  from  the  evi- 
dence that  such  influence  was  possessed  and  exercised  by  some  person  or  per- 
sons, and  the  free  agency  of  the  testator  thereby  subordinated  to  his  or  their 
will. 

Proof  of  the  due  execution  of  a  paper  not  irrational  in  its  provisions,  raises  a 
presumption  of     sanity,  which  must  be  rebutted  by  contestants. 

Muir  cfe  WickUffey  for  appellants. 
Cardwell  dk  Harwood^  for  appellees. 

Lindsay,  C.  J.  A  paper  purporting  to  be  the  last  will  and 
testament  of  Presley  Milton,  deceased,  was  admitted  to  probate 
by  the  County  Court  of  Nelson  coimty.  Certain  of  liifl  heirs- 
at-law  prosecuted  an  appeal  from  the  order  of  probate  to  the 
Circuit  Court,  and  then  applied  for  and  had  the  venue  changed 
to  the  Bullitt  Circuit,  where  a  trial  of  the  issue  of  will  or  no 
will  was  had.  The  trial  resulted  in  a  verdict  and  judgment 
against  the  validity  of  the  paper,  and  the  propounders  have 
prosecuted  an  appeal  to  this  court. 

The  principal  issue  is  as  to  the  competency  of  the  deceased 
to  dispose  of  his  estate  by  last  will  and  testament,  and  it  is  also 
insisted  by  the  appellees  that  he  was  induced  to  execute  the 
paper  by  and  through  the  undue  influence  of  the  appellants 
and  their  friends. 

It  is  not  seriously  disputed  that  the  deceased  was  all  his  life 
a  m^  of  feeble  intellectual  development.  He  was  uneducated, 
superstitious,  and  unusually  ignorant.  But  he  had  some  busi- 
ness capacity,  and  certainly  did  acquire,  and,  with  the  assistance 
of  his  relatives  and  friends,  managed  and  preserved  a  consider- 
able estate.  Whether  his  stupidity  amounted  to  imbecility  is  a 
question  to  be  determined  by  a  jury,  as  the  facts  developed  by 
the  record  before  us  do  not  bring  the  case  within  the  rule  an- 
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nonnced  in  Broaddu^a  Devisees  v.  Broadduis  Heirs  (10  Bush, 
299),  that  when  there  is  no  evidence  to  sustain  or  to  assail  a 
verdict,  this  court  will  disregard  the  errors  of  the  Circuit  Court, 
and  order  the  will  to  probate  or  reject  it  without  further  pro- 
ceedings. 

Appellants  complain  that  the  court  below  permitted  evidence 
to  go  to  the  jury  as  to  the  statements  of  one  of  the  devisees, 
John  N.  Milton,  to  the  effect  that  the  testator  was  mentally  in- 
capable of  making  a  will.  He  is  one  of  the  principal  devisees, 
and  the  statements,  if  made,  were  obviously  against  his  inter- 
est. The  decisions  as  to  the  admissibility  of  such  testimony 
are  conflicting.  Mr.  Greenleaf  says :  "  Where  several  were 
both  legatees  and  executors  in  the  will,  and  also  appellees  in 
a  question  upon  the  probate  of  a  will,  the  admission  of  one 
of  them  as  to  facts  which  took  place  at  the  time  of  making  the 
will,  showing  that  the  testator  was  imposed  upon,  was  held  re- 
ceivable." 1  Greenleaf  s  Evidence,  sec.  174.  This  conclusion 
is  supported  by  tlie  cases  of  Atkins  v.  Sanger  (1  Pick.  192) 
and  Jackson  v.  Vail  (7  Wend.  125) ;  but  the  rule  has  been 
repeatedly  denied  by  the  courts  of  Alabama  and  Pennsyl- 
vania. 

This  court,  in  considering  this  question  in  the  case  of  Beall, 
<&c,y  V.  Ounningham  (1  B.  Monroe,  399),  said :  "  But  still  the 
admission  of  one  legatee  or  devisee,  obviously  against  his  inter- 
est, should  be  evidence  against  himself,  and  it  would  seem  to 
be  unreasonable  that  he  should  escape  the  effect  of  them  alto- 
gether, merely  because  they  might  not  be  equally  conclusive  as 
to  the  interest  of  his  co-legatees  or  devisees.  *  *  It  would, 
in  our  opinion,  be  more  consistent  with  principle  and  anal- 
ogy to  allow  the  admission  of  a  fact  by  one  of  several  legatees 
or  devisees,  evidently  against  his  own  interest,  to  be  evidence, 
entitled  to  the  effect  not  of  an  admission  by  all  his  associates 
in  interest,  but  of  the  simple  circumstance  that  a  party  inter- 
ested admitted  what  he  probably  would  not  have  done  had  he 
not  believed  it  to  be  true.  And  this  fact,  though  not  entitled 
to  the  effect  of  an  admission  by  all  concerned  in  a  common  in- 
terest under  the  will,  may,  nevertheless,  tend  legitimately  to  a 
presumption  against  all  of  them  (in  a  degree  corresponding 
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with  all  the  circnmstances)  that  the  thing  admitted  may  be 
true.  Such  parties,  like  co-obligors,  have  a  common  interest 
in  the  same  question,  and  must  stand  or  fall  together.  They 
are  thus  consolidated  by  their  testator,  and  by  their  own  act  in 
claiming  under  his  will,  and  each  of  them  can  therefore  refuse 
to  testify  against  the  will." 

The  reason  last  given  does  not  apply  under  our  present  sys- 
tem of  practice ;  but  as  the  question  is  one  on  which  the  au- 
thorities are  in  conflict  in  other  States,  and  as  the  rule  estab- 
lished in  the  case  supra  is  not  likely  to  prejudice  the  rights  of 
parties  claiming  under  a  contested  will,  and  as  it  has  prevailed 
in  this  State  for  more  than  thirty-five  years,  we  are  of  opinion 
the  safer  course  is  to  follow  rather  than  to  set  it  aside. 

The  appellants  also  complain  that  the  Circuit  Court  per- 
mitted statements  made  by  the  testator  after  the  execution  of 
the  will,  tending  to  show  that  he  acted  under  undue  influence, 
to  be  proved.  The  same  character  of  evidence  was  received 
and  considered  in  the  case  of  Shropshire  v.  Seno  (5  J.  J.  Mar. 
91),  and  this  case  is  fully  supported  by  a  case  reported  in  7 
Serg.  &  Bawle,  p.  90.  Evidence  of  such  statements  is  not  ad- 
mitted  to  show  an  intention  or  desire  on  the  part  of  the  tes- 
tator to  revoke  the  will,  but  to  illustrate  the  condition  of  his 
mind,  and  his  susceptibility  to  the  influence  of  those  upon 
whom  he  is  compelled  to  rely  for  sympathy  and  assistance  in 
his  last  extremity. 

The  evidence  of  the  witness  Powell  was  competent.  The 
statements  proved  were  made  in  the  presence  of  the  testator, 
and  his  failure  to  deny  or  explain  them  was  evidence  of  their 
truth. 

We  cannot  say  the  court  erred  in  refusing  to  permit  the 
appellants  to  read  the  deposition  of  the  husband  of  one  of  the 
heirs-at-law  of  the  decedent.  She  is  not  a  party  to  the  record, 
and  is  not  resisting  the  probate  of  the  will ;  but  the  defeat  of 
the  motion  to  probate  will  result  to  her  advantage,  and  her 
husband  cannot  be  called  to  testify  against  her  interest.  Green- 
leafs  Ev.  vol.  1,  sees.  335,  336 ;  General  Statutes,  sec.  24, 
chap.  37. 

In  this  connection  it  is  proper  we  should  say  it  was  error  in 
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the  court  below  to  hold  that  the  devisees  and  heirs  at-law  of 
the  deceased  are  incompetent  witnesses.  This  is  not  a  pro- 
ceeding to  settle  the  estate  of  a  decedent,  nor  is  it  an  action 
against  the  executor,  administrator,  heir,  or  devisee  of  a  de- 
ceased person,  in  the  sense  in  which  the  term  ^^  action  '^  is  used 
in  section  25,  chapter  37,  General  Statutes.  The  reasons  for 
the  exceptions  contained  in  sections  23  and  25  of  this  chapter 
do  not  apply  to  a  controversy  over  the  probate  of  a  will,  and  in 
such  controversies  the  parties  in  interest  are  competent  wit- 
nesses. We  do  not  overlook  the  fact  that  this  error  could  not 
in  this  case  be  urged  as  a  ground  for  reversal,  it  having  been 
committed  at  the  instance  of  the  appellants.  But  as  the  judg- 
ment must  be  reversed  for  other  good  and  sufficient  reasons,  we 
deem  it  important  that  it  shall  not  occur  on  the  new  trial  about 
to  be  awarded,  and  hence  we  decide  the  question. 

The  court  did  not  err  in  modifying  instruction  No.  3  asked 
by  appellants.  It  is  not  necessary  that  the  exercise  of  undue 
influence  shall  be  proved  to  the  satisfaction  of  the  jury.  It  is 
sufficient  that  they  shall  believe,  from  the  evidence,  that  such 
influence  was  possessed  and  exercised  by  some  person  or  per- 
sons, and  the  free  agency  of  the  testatol*  thereby  subordinated 
to  his  or  their  will. 

Instruction  No.  5  is  inaccurate.  Confessions  and  admissions 
are  not  the  weakest  testimony  known  to  the  law.  The  evi- 
dence of  confessions  and  admissions  is  not  of  a  high  grade ;  but, 
when  sufficiently  proved,  confessions  and  admissions  may  be 
satisf  actoiy  and  convincing. 

Instruction  No.  6,  given  on  the  motion  of  the  appellees, 
was  clearly  misleading.  It  is  in  these  words :  "  The  burden  of 
proof  in  this  case  rests  upon  the  propounders  of  the  will,  not 
only  as  to  the  execution  of  the  paper  offered  as  the  last  will  of 
Presley  Milton,  deceased,  but  also  that  he  was  at  the  time  of 
the  execution  of  said  paper  of  sound  and  disposing  mind  and 
memory."  Abstractly  considered,  this  is  a  correct  legal  propo- 
sition, but  the  instruction  ignores  altogether  the  legal  presump- 
tion of  sanity,  which  applies  as  well  to  a  testator  as  to  the 
grantor  in  a  deed  or  to  a  person  charged  with  crime. 

When  the  propounders  of  a  will  have  proved  the  due  exe- 
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cution  of  a  paper  not  irrational  in  its  provisions  nor  inconsistent 
in  its  structure,  language,  or  details  with  the  sanity  of  the  tes- 
tator, the  presumption  of  law  makes  out  for  them  a  prima 
facie  case,  and  the  burden  of  showing  that  the  testator  was  not 
in  fact  of  sound  and  disposing  mind  and  memory  at  the  time 
of  the  execution  of  the  will  is  shifted  upon  the  contestants. 
The  opinions  of  this  court  in  the  Singleton  Will  Case  (8  Dana, 
316),  and  in  liogera  v.  ThomaSy  i&c,  (1  B.  Monroe,  390),  are  to 
some  extent  conflicting,  but  in  the  case  of  Hawkins  v.  &ritne$ 
(13  B.  Monroe,  257),  the  question  was  fully  considered,  and  the 
conclusion  reached  was  thus  stated : 

"  It  is  the  common  course  m  the  County  Court,  which  is 
the  ordinary  court  of  probate,  and  the  statute  seems  to  require 
that  the  witnesses  should  be  interrogated  on  this  subject  (the 
testator's  sanity)  in  proving  the  will.  And  it  would  seem  that 
some  testimony  on  the  subject  is  certainly  requisite  in  support 
of  the  will  when  it  is  contested  in  chancery  on  the  express 
ground  of  mental  incompetency.  But  the  writing  or  dictating 
of  a  rational  will  is  sometimes  held  to  be  sufficient  evidence  of 
sanity,  at  least  prima  foAiie,  And  if  upon  the  whole  evidence, 
pro  and  con,  it  be  doubtful  whether  the  party  be  sane  or  not, 
then  the  presumption  in  favor  of  sanity  may  operate  to  decide 
.  the  question  otherwise  in  equipoise." 

Under  our  existing  system  of  practice,  the  question  of  pro- 
bate is  not  contested  by  bill  in  chancery.  The  appeal  from  the 
order  of  the  County  Court  places  the  case  on  the  docket  of  the 
Circuit  Court,  to  be  tried  as  an  original  proceeding.  There  are 
no  pleadings.  There  can  be  no  special  or  express  issues  raised 
in  advance  of  the  commencement  of  the  trial,  as  could  be  done 
when  the  issues  were  made  up  by  the  contestant's  bill.  The 
propounders  may,  if  they  see  proper,  rest  their  case  on  the  stat- 
utory proof  of  due  execution,  and  if  the  will  be  rational,  and 
the  contestants  introduce  no  proof  tending  to  rebut  the  pre- 
sumption of  sanity  on  the  part  of  the  testator,  the  issue  raised 
on  this  question,  by  the  law,  will  usually  be  decided  in  their 
favor.  It  is  nsual  and  proper  to  interrogate  the  subscribing 
witnesses  on  this  subject,  and  while  this  may  be  done  without 
subjecting  the  propounders  to  the  necessity  of  introdndng  all 
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their  proof  in  advance  of  an  attack  by  the  contestants,  it  is  not 
absolutely  essential  in  all  cases ;  and  when  there  is  no  proof  on 
the  question  of  sanity,  or  where  the  evidence  leaves  that  ques- 
tion in  doubt,  the  jury  may  resolve  that  doubt  by  acting  on  the 
legal  presumption.  This  conclusion  is  not  inconsistent  with 
the  rule  that  the  burden  of  proving  soundness  of  mind  and 
memory  on  the  part  of  the  testator  rests  on  the  propounders 
of  the  will.  This  fact  they  must  prove ;  but  in  making  out 
their  case  they  may,  to  the  limited  extent  indicated,  rely  on  a 
well-established  legal  presumption.  The  instruction  under 
consideration  in  effect  takes  from  them  the  benefit  of  this 
presumption. 

The  latter  clause  of  instruction  No.  7  is  also  misleading. 
So  far  as  this  instruction  is  the  converse  of  instructions  Nos.  3 
and  4  it  is  unobjectionable,  but  it  was  not  proper  to  intimate 
t^  the  jury  the  possibility  of  the  testator's  having  been 
"prompted  or  swayed  by  designing  relatives  or  pretended 
friends."  Of  course  no  such  intimation  was  intended,  but 
the  unnecessary  use  of  those  terms  was  calculated  to  impress 
the  jury  with  the  idea  that  the  court  thought  the  evidence 
justified  the  belief  that  the  testator  had  been  surrounded^ 
when  he  published  the  paper  in  contest,  by  friends  and  rel- 
atives falling  within  this  description. 

For  the  errors  stated  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  on  principles  consistent  with 
this  opinion* 


See  Hayes  v.  Burkham,  ante,  p.  170. 
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Sally  HansCn,  Executrix, 

vs. 
Edward  Hanson  et  al. 

[YO  Maine,  608  J 

Payment  of  debts  out  of  real  or  personal  estate. 

The  rule  is  well  settled  that,  while  a  testator,  if  his  intent  in  this  respect  is 
clearly  manifest  from  the  will,  may  apply  his  real  estate  first  to  the  payment 
of  debts;  in  the  absence  of  express  words  or  a  manifest  intention  in  the 
will  to  that  effect,  the  law  will  first  appropriate  the  personalty  to  that 
purpose. 

On  report. 

Appeal  from  the  decree  of  the  judge  of  probate  of  York 
connty  dismissing  the  petition  of  Sally  Hanson,  execntriz  of 
the  last  will  and  testament  of  William  B.  Hanson,  late  of  Ly- 
man, in  said  connty,  deceased,  testate,  for  license  to  sell  and 
convey  certain  real  estate  of  said  testator  for  the  payment  of 
debts  and  legacies,  and  expenses  of  administration  to  a  certain 
amonnt. 

The  true  construction  of  said  will  is  in  issue.  If,  under 
the  provisions  of  the  will,  the  personal  property  is  subject  to 
the  payment  of  testator's  debts,  the  decree  aforesaid  is  to  be 
affirmed ;  otherwise,  said  petition  is  to  be  granted,  and  such  fur 
ther  order  made  thereon  as  law  and  justice  require. 

The  will  was  executed  April  28,  1873,  and  probated  on  the 
first  Tuesday  of  September.  1876,  and  the  testator  makes  the 
following  disposition  of  his  estate  : 

"  I.  I  order  all  of  my  just  debts  and  funeral  expenses  to  be 
paid  by  my  hereinafter  named  executor. 

"II.  To  Israel  Hanson  of  Lyman,  Sarah  D.  Hanson  of 
Charlestown,  Mass.,  Joseph  Warren  Hanson  of  said  Lyman, 
Edwin  Hanson,  State  of  Virginia,  Alvira  Smith  of  Kennebunk- 
port,  wife  of  John  Smith,  Euth  Foss  of  Biddeford,  wife  of 
Artemas  Foss,  and  Ann  Hanson  of  Biddeford,  single  woman, 
all  being  my  children,  I  give  and  bequeath  to  them  one  dollar 
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each,  to  be  paid  in  one  year  after  mj  decease,  bj  my  herein- 
after named  executor. 

"  III.  To  my  beloved  wife,  Sally  Hanson,  I  give,  bequeath 
and  devise  all  of  my  oak  and  pine  timber  to  have  and  to  hold, 
etc.  I  also  give,  bequeath  and  devise  the  remaining  portion  of 
my  estate,  to  wit,  my  homestead  farm,  with  the  buildings  there- 
on standing,  and  all  my  real  and  personal  estate  and  mixed,  of 
eveiy  name  and  nature,  of  whatever  the  same  may  consist,  and 
wherever  the  same  may  be  found,  to  have  and  to  hold,  to  her, 
the  said  Sally  Hanson,  during  her  natural  life. 

"  lY.  I  do  hereby  nominate  and  appoint  the  said  Sally  Han- 
son to  be  the  executor,"  etc. 

On  November  6, 1877,  the  testatrix  petitioned  for  license  to 
sen  a  portion  of  the  real  estate  for  the  payment  of  debts,  lega- 
cies and  expenses  of  administration,  on  the  ground  that  the 
personal  estate  was  insufficient  therefor.  Her  petition  was  re- 
fused and  denied,  '^  it  not  appearing  that  the  personal  estate  is 
insufficient  to  pay  said  debts,  legacies  and  expenses  of  adminis- 
tration." 

Whereupon  an  appeal  was  duly  made  alleging  the  following 
reasons: 

I.  Because  a  sale  of  some  portion  of  the  real  estate  of  said 
deceased  is  necessary  to  pay  debts,  legacies  and  expenses  of  said 
administration,  amounting  to  the  sum  of  four  hundred  and 
twenty-five  dollars. 

n.  Because  said  testator,  by  his  last  will  and  testament,  be- 
queathed to  SaUy  Hanson,  during  her  natural  life,  his  entire 
personal  estate,  and  said  estate  should  not,  therefore,  be  applied 
to  the  payment  of  said  debts,  legacies  and  expenses  of  adminis- 
tration. 

III.  Because,  by  said  testator's  last  will  and  testament,  the 
nse  and  income  of  the  personal  estate  of  said  deceased  was  be- 
queathed to  said  Sally  Hanson  during  her  lifetime,  and  by  the 
refusal  and  denial  of  the  aforesaid  petition  the  personal  estate 
must  necessarily  be  applied  to  pay  the  aforesaid  debts,  legacies 
and  expenses,  and  thereby  the  intention  of  said  testator  would 
be  utterly  defeated  in  this  regard. 

rV«  Because  said  executrix,  in  her  said  petition,  asks  license 

Vol.  I.— 84 
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« 

to  sell  certain  nndeyified  real  estate  of  said  testator,  William  B. 
Hanson,  for  the  payment  of  said  debts,  legacies  and  expenses, 
and  snch  nndevised  real  estate  shonld  be  held  to  respond  to  the 
payment  thereof. 

Y.  Becanse,  in  order  to  give  fnll  effect  to  the  will  of  said 
testator,  and  especially  to  the  third  clause  thereof,  a  sale  of 
some  portion  of  the  nndevised  real  estate  of  said  deceased  is  ab- 
solutely necessary  for  the  payment  of  said  debts,  legacies  and 
expenses  of  sale  and  administration,  amounting  to  the  sum  of 
four  hundred  and  twenty-five  dollars. 

Buriank  dB  Derhy^  for  the  plaintiff. 

Goodwin  <b  Lunt^  for  the  defendants. 

Symokds,  J.  This  is  an  appeal  from  the  Probate  Court  in 
York  county,  dismissing  the  petition  of  the  executrix  for  li- 
cense to  sell  certain  real  estate  of  her  testator,  in  order  to  pay 
debts,  legacies  and  expenses  of  administration. 

According  to  the  terms  on  which,  by  agreement  of  counsel, 
the  case  is  submitted  for  decision,  if,  under  the  provisions  of 
the  wiU,  the  personal  property  is  first  subject  to  the  paymcDt 
of  debts,  the  decree,  from  which  the  appeal  is  taken,  is  to  be 
affirmed.  Otherwise,  the  petition  is  to  be  granted,  with  such 
further  order  as  law  and  justice  require. 

The  question  is,  then,  what,  in  view  of  the  provisions  of  the 
will,  is  the  rule  of  law  with  reference  to  the  sale  of  the  person- 
alty to  discharge  debts  of  the  estate. 

The  will  directs  that  the  debts  shall  be  paid,  but  does  not 
designate  the  fund  out  of  which  the  payment  shall  be  made. 
After  bequests  of  one  dollar  each  to  the  testator's  children,  and 
of  all  his  oak  and  pine  timber  to  his  wife,  the  will  bequeaths  and 
devises  the  remaining  portion  of  his  estate,  viz :  his  homestead 
farm  with  the  buildings  thereon,  and  all  his  estate,  real,  personal 
and  mixed,  to  his  wife  during  her  life.  The  personal  property, 
mentioned  in  this  residuary  clause,  is  conceded  to  be  sufficient 
to  pay  the  debts  of  the  estate. 

The  rule  is  well  settled  that,  while  a  testator,  if  his  intent 
in  this  respect  is  clearly  manifest  from  the  will,  may  apply  Im 
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real  estate  first  to  the  payment  of  debts,  in  the  absence  of  ex- 
press words,  or  a  manifest  intention  in  the  will  to  that  effect, 
the  law  will  first  appropriate  the  personalty  to  that  purpose. 

By  this  will,  it  is  only  the  real  and  personal  estate  remaining, 
after  the  payment  of  debts  and  the  legacies  to  the  children,  that 
is  given  to  the  widow  during  her  life.  The  bequest  and  the 
devise  to  the  wife  are  given  in  the  same  sentence  and  on  the 
same  terms ;  the  one  as  fully  as  the  other.  She  takes  each  sub- 
ject to  the  legal  liability  arising  from  the  claims  of  creditors. 
It  is  true,  as  claimed,  that  to  sell  the  personal  estate  will  de- 
prive her  of  the  use  of  it,  while  to  sell  the  reversion  of  the  real 
property  would  preserve  to  her  the  benefit  of  her  life  estate 
therein.  But  there  is  nothing  in  the  will  which  enables  us  to 
say  that  the  declared  intent  of  the  testator  appropriates  this  re- 
version to  paying  debts.  After  giving  so  large  a  part  of  his 
property  to  his  wife,  it  can  scarcely  be  said  to  b^  intrinsically 
more  probable  that  he  intended  to  make  the  debts  a  charge 
upon  the  reversion,  than  that  a  legacy  to  her  proportionally  so 
large  was  intended  to  be  subject  to  their  payment.  With  lega-^ 
cies  of  only  one  dollar  each  to  the  children,  with  a  bequest  to 
the  wife  of  all  the  timber,  and  the  use  during  life  of  all  remain- 
ing  real  and  personal  property,  it  is  not  in  itself  more  probable 
than  the  contrary  would  be,  that  the  testator  intended  the  debts 
should  be  paid  out  of  the  interest  of  the  children,  as  heirs,  in 
the  reversion  of  the  real  estate. 

And  if  a  certain  probability  in  favor  of  this  proposition 
arises  from  the  nature  of  the  personal  assets,  from  the  character 
of  the  articles  of  which  the  personalty  consists,  it  is  enough  to 
say,  without  weighing  probabilities  too  nicely,  that  the  intent  to 
make  the  debts  a  charge  upon  the  real  estate  is  neither  directly 
nor  indirectly  expressed  in  the  will ;  and  this  intent  not  appear- 
ing, the  rule  holds.  The  personal  estate  must  first  be  used  for 
that  purpose. 

It  is  said  that,  if  the  undevised  reversion  of  the  real  estate 
should  be  first  sold,  no  provision  of  the  will  would  fail  of  effect. 
The  widow  would  then  have  the  use  of  the  real  and  personal 
property  during  life,  and  the  others  mentioned  in  the  will  would 
receive  all  that  it  undertakes  to  give  them. 


532  AMERICAN  PROBATE  REPORTS. 

This  is  true.  To  sell  the  reversion  does  not  diminish  the 
rights  of  the  children  as  beneficiaries  under  the  will.  It  only 
impairs,  to  a  greater  or  less  extent,  the  interest  of  those  who  at 
the  termination  of  the  life  estate  shall  be  the  heirs  of  the  tes- 
tator. 

Neither  the  reversion  of  the  real  estate,  nor  what  remains 
of  the  personalty  at  the  widow's  decease,  is  disposed  of  by  the 
will. 

But  the  conclusion  does  not  follow  that  it  was  these,  or 
either  of  them,  which  the  testator  intended  should  be  sold  to 
pay  debts.  The  legacy,  under  the  residuary  clause,  was  not 
specific,  but  general.  "  The  devise  of  the  residue  of  the  real 
estate,  after  the  happening  of  a  contingency,  or  after  certain 
objects  have  been  accomplished  by  the  disposition  or  appropria- 
tion of  portions  of  it,  is  not  specific,  but  general."  Bradford 
V.  HayneSy  %0  Maine,  108 ;  Calkins  v.  Calkins^  1  Bedf.  Sur. 
Eep.  337. 

There  is  nothing  in  the  gift  of  such  residue  of  the  estate  to 
the  wife  for  life  to  indicate  an  intention  to  exonerate  the  per- 
sonalty from  the  payment  of  debts,  for  which  it  is  the  primaiy 
fund ;  to  be  used  for  that  purpose  even  before  the  descended 
real  estate,  unless  an  intent  to  the  contrary  appears  in  the  will 
Livingston  v.  Newkirk^  3  Johns.  Ch.  312 ;  2  Eedf.  on  Wills, 
867, 868. 

The  considerations,  from  the  general  tenor  and  spirit  of  the 
will,  which  led  the  court  to  a  different  result,  in  Quimby  v. 
Frosty  61  Maine,  77,  are  not  present  with  the  same  force  in 
this  case. 

Under  the  residuary  clause,  we  think,  the  widow  took  onlj 
an  estate  for  life  in  the  residue,  after  payment  of  debts  and  the 
legacies  to  the  children,  and  that  the  petition  to  sell  even  an  un- 
devised interest  in  the  realty,  before  the  personal  property,  to 
pay  debts,  was  rightly  dismissed,  for  the  reasons  stated  in  the 
decree  of  the  Probate  Court. 

Decree  of  the  Probate  Court  affirmed. 

Appleton,  C.  J.,  Walton,  Peters  and  Libbet,  JJ.,  con- 
curred. 


KIMBALL  T.   ELLISON.  533 

Mary  V.  Kimball  vs.  Mary  S.  Ellison. 

[128  Mafisachosetts,  41.] 

After-acquired  real  estate. — Effect  of  will  on. 

A  testator,  by  his  will,  provided  as  follows:  "  I  give,  devise  and  dispose  of  all 
my  estate,  real  and  personal,  together  with  any  and  all  estate,  right  or  interest 
in  lands  which  I  may  acquire  after  the  date  of  this  will,  in  the  following  man- 
ner;" and  after  authorizing  his  executor  to  sell  any  of  his  real  estate  "not 
herein  specifically  bequeathed  or  appropriated,"  he  devised  his  "mansion- 
house  and  the  other  buildings  thereon,  and  the  privileges  thereto  belonging," 
to  A.  for  life,  and  upon  his  death  to  B.  After  the  date  of  his  will,  the  tes- 
tator purchased  an  estate  adjoining  his  mansion-house  estate,  removed  the 
building  standing  thereon,  tore  down  the  fences,  and  made  one  garden  with 
walks  running  through  both  estates,  and  erected  a  greenhouse  on  the 
purchased  estate,  which  was  used  in  connection  with  the  mansion-house; 
and  the  whole  was  thus  used  and  occupied  at  the  time  of  his  death :  /fgld, 
that  the  purchased  estate  passed  by  the  specific  devise  of  the  mansion-house 
estate. 

Writ  OF  entry  to  recover  a  parcel  of  land  in  Ipswich. 
Plea,  nid  disseisin.  The  case  was  submitted  to  the  Superior 
Court,  and,  after  judgment  for  the  tenant,  to  this  court,  on  ap- 
peal, on  an  agreed  statement  of  facts,  the  substance  of  which 
appears  in  the  opinion. 

K  D.  Sohier  and  C.  A.  Wdch,  for  the  demandant. 

JF.  C.  Wdch^  for  the  tenant. 

Endicott,  J.  The  agreed  statement  of  facts  renders  it 
clear  that  it  was  the  intention  of  the  testator  to  make  the  de- 
manded premises,  which  he  purchased  after  the  date  of  his 
will,  part  and  parcel  of  his  mansion-house  estate.  He  removed 
the  house  and  shop  standing  thereon,  tore  down  the  fences  and 
made  one  garden,  with  walks  running  through  both  original 
estates,  and  erected  a  greenhouse  on  the  demanded  premises, 
which  was  used  in  connection  with  the  mansion-house.  The 
whole  thus  became  one  parcel,  with  nothing  to  distinguish  the 
demanded  premises  from  the  mansion-house  estate,  as  it  was  at 
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the  date  of  the  will,  and  it  was  all  thus  used  and  occupied  at 
the  time  of  his  death. 

It  is  also  manifest,  from  the  will  itself,  that  it  was  the  inten- 
tion of  the  testator  that  all  real  estate  acquired  by  him  in  the 
future  should  be  disposed  of  by  his  will.  The  statutes  provide 
that  "  any  estate,  right  or  interest  in  lands  acquired  by  the  tes- 
tator after  making  his  will  shall  pass  thereby,  in  like  manner  as 
if  possessed  at  the  time  of  making  the  will,  if  such  clearly  and 
manifestly  appears  by  the  will  to  have  been  the  intention  of 
the  testator."  Gen.  Sts.  c.  92,  §  i.  His  language  is,  "  I  give, 
devise  and  dispose  of  all  my  estate,  real  and  personal,  together 
with  any  and  all  estate,  right  or  interest  in  lands  which  I  may 
acquire  after  the  date  of  this  will  *  *  *  in  the  following 
manner ; "  and,  after  authorizing  his  executors  to  sell  any  of  Us 
real  estate  "  not  herein  specifically  bequeathed  or  appropriated," 
he  devises  his  ^^  mansion-house  and  other  buildings  thereon,  and 
the  privileges  thereto  belonging,"  to  Mary  Baker  for  her  life, 
and  upon  her  death  to  the  demandant  and  her  husband  during 
their  joint  lives,  and  to  the  survivor  during  his  or  her  life. 
Mary  Baker  having  died,  and  the  demandant,  being  entitled,  as 
survivor  of  her  husband,  to  the  use  and  occupation  of  all  the 
mansion-house  estate  during  her  life,  brings  this  action  against 
the  tenant,  who  holds  the  demanded  premises  under  a  deed  from 
the  executor. 

But  we  are  of  opinion  that  the  executors  had  no  authority 
to  give  this  deed,  for  they  were  empowered  by  the  will  only  to 
convey  lands  not  specifically  devised ;  and  the  testator  having 
in  terms  expressed  the  intention,  in  his  will,  that  after-acquired 
real  estate,  as  well  as  the  real  estate  held  by  him  at  the  date  of 
the  will,  should  be  disposed  of  "  in  the  following  manner  "  (that 
is,  as  he  proceeds  to  point  out),  the  fair  construction  is,  that  he 
intended  that,  if  any  of  such  after-acquired  real  estate  should 
be  added  to  and  become  part  of  the  mansion-house  estate,  it 
should  pass  to  the  devisee  under  that  specific  devise.  There 
are  no  words  that  limit  or  define  the  extent  of  the  mansion- 
house  estate ;  the  description  is  general,  and  what  constituted 
the  estate  at  the  time  of  his  death  passed  under  this  will  to  the 
demandant. 
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In  Wait  V.  JSeldinffj  24  Pick,  129,  a  testator  devised  to  his 
two  sons  "  the  whole  of  my  land  and  buildings  lying  and  being 
within  the  town  of  Hatfield."  He  made  a  codicil  afterward, 
which  was  held  to  be  a  republication  of  the  will ;  and  it  was 
also  held  that  other  lands  acquired  by  the  testator,  in  the  inter- 
val between  the  date  of  the  will  and  the  codicil,  passed  to  the 
two  sons  by  the  will.  It  was  said  by  Chief  Justice  Shaw,  in 
delivering  judgment :  ^'  By  the  Eevised  Statutes  it  is  provided 
that  a  will  shall  embrace  after-acquired  real  estate  as  well  as 
personal,  when  such  is  the  intent  of  the  testator.  These  stat- 
utes do  not  ajSect  this  will,  and  I  only  allude  to  them  by  way 
of  illustration.  Suppose  this  will  had  been  made  after  the 
Bevised  Statutes,  and  the  question  should  be  whether  the 
•estate  now  in  controversy  passed  by  this  devise.  There  seems 
to  be  no  doubt  that  it  would,  the  description  being  general 
of  all  the  lands  in  Hatfield,  without  limitation  as  to  the  time 
of  acquisition."  See,  also,  JBrim/mer  v.  SohieTy  1  Cush.  118 ; 
Mdcher  V.  Chase^  105  Mass.  125;  Perkins  v.  Jewett,  11 
Allen,  9. 

Judgment  for  the  demandant. 


As  to  after-acquired  land,  see  BlaisdeU  v.  Hight,  ante,  p.  811. 


James  E.  McNeely  et  al.  vs.  Robert  H.   McNeely. 

[82  North  Carolina,  18».] 

Vl»TED  BEMAINDEBS. — ^WoRDS  NOT  OPEBATZNG  AS  A  CONDmON. 

A  testator,  after  devising  to  hb  wife  for  life,  gave  "  all  the  lands  that  I  have  to 
my  son  Billy,  at  the  death  of  his  mother,  by  him  seeing  to  her ;  "  Neid,  a 
vested  remainder  in  the  son.  The  words  *'  by  him  seeing  to  her  "  do  not  op- 
erate as  a  condition  to  terminate  or  impair  his  estate,  but  a  wish  is  thereby 
expressed  that  he  should  take  care  of  his  mother  as  provision  was  made  for 
him  at  her  death. 
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Special  proceeding  for  partition  of  land  commenced  in  the 
Probate  Court  and  heard  on  appeal  at  Special  Fall  Term,  1879, 
of  Iredell  Superior  Court. 

This  proceeding  involved  the  construction  of  a  will,  and 
the  plaintifiEs  appealed  from  the  ruling  of  the  court  below. 

HeacUy  But^ee  <&  Btuibeej  for  plaintiff. 

J.  M.  Clement  and  J.  M.  McCorTde^  for  defendants. 

Smtth,  C.  J.  The  plaintiffs  allege  that  they  and  the  defend- 
ant, the  only  child  and  heir  of  his  deceased  father,  Billy  Mc- 
Neely,  are  tenants  in  common  of  the  land  described  in  their 
complaint  which  formerly  belonged  to  David  McNeely  who 
devised  it  to  his  wife  for  life,  and  that  the  reversion  descended 
to  the  plaintifiEs  and  the  intestate,  his  heirs-at-law.  The  object 
of  the  action  is  to  obtain  partition.  The  defendant  answers, 
denying  the  tenancy  in  common  and  averring  a  sole  seizin  in 
himself,  and  he  demands  from  the  plaintifEs  damages  as  rent 
for  their  use  and  occupation  of  the  premises.  The  issue  thus 
raised  was  transmitted  to  the  Superior  Court,  and  the  facts  and 
law  by  consent  found  by  the  judge.  His  Honor  found  the  fol- 
lowing facts : 

David  McNeely,  the  owner  of  the  land,  died  in  the  year 
1852,  leaving  a  wiU  in  which  he  devises  the  same  as  follows: 
"  I  give  and  bequeath  unto  Elizabeth  my  wife,  her  liking  of  the 
land  I  now  own,  and  I  give  her  all  the  household  and  kitchen 
furniture,  to  be  divided  among  my  children  as  she  may  think 
proper,  with  her  horse  and  saddle ;  and  I  give  her  the  use  of  aQ 
my  negroes  during  her  life,  and  then  to  be  divided  as  follows : 
To  my  son  James  Ephraim  I  give  by  black  boy  Lewis,  at  the 
death  of  his  mother,  and  what  is  called  the  meadow,"  &c.,  and 
at  the  death  of  her  (a  daughter  just  before  named)  mother  ''  I 
give  all  the  lands  that  I  have  to  my  son  Billy,  and  my  black 
woman  Liza,"  and  other  slaves  mentioned  "  at  the  death  of  his 
mother,  by  him  seeing  to  her." 

The  testator  left  four  children,  the  plaintifEs  and  the  devi- 
see, Billy,  who  remained  on  the  plantation  with  his  mother, 
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soperintending  and  working  nntil  his  deatli  in  1861.  The  de- 
fendant, then  between  five  and  six  years  of  age,  is  his  only 
child.  Elizabeth,  the  testator's  widow,  died  in  1877,  having 
been  **  bonntif ally  supplied,"  while  living,  from  the  proceeds 
of  her  farm.  Her  family  consisted  of  herself,  a  daughter  and 
her  son  Billy  until  his  death ;  and  since,  she  has  not  been  as- 
sisted by  any  one  on  his  behalf. 

His  Honor  declared  the  law  governing  the  case  upon  the 
facts  found  to  be  this :  The  intestate  Billy,  by  virtue  of  the  de- 
vise, had  a  vested  estate  in  remainder  in  the  land,  to  take  effect 
in  poeseission  at  the  death  of  his  mother,  the  life  tenant ;  and 
this  remainder  at  his  death  descended  to  the  defendant,  his  son, 
and  only  heir-at-law.  The  words  annexed  to  the  devise,  "  by 
him  seeing  to  her,"  his  mother,  were  not  operative  as  a  condi- 
tion, precedent  or  continuing,  to  terminate  or  impair  his  estate, 
but  was  the  expression  of  a  wish  that  Billy  would  look  after  and 
take  care  of  his  mother  and  her  interests  in  view  of  the  provis- 
ion made  for  him  at  her  death.  The  sole  seizin  is  therefore  in 
the  defendant. 

The  only  question  before  us  on  the  appeal  is  as  to  the  con- 
struction of  the  clause  giving  the  remainder  to  the  son  Billy, 
and  the  force  and  effect  of  the  superadded  words  upon  the  estate 
devised  to  him. 

There  is  scarcely  any  labor  imposed  upon  the  judicial  mind 
more  difficult  and  less  satisfactorily  performed  than,  that  em- 
ployed in  interpreting  wills  and  ascertaining  therefrom  their 
legal  operative  effect.  Without  any  prescribed  form  (except  in 
the  manner  of  execution)  they  are  often  prepared  by  testators 
themselves,  or  by  others  not  accustomed  to  the  careful  and  ac- 
curate use  of  words,  and  there  are  few  precedents  found  in  the 
reports,  in  most  cases,  to  guide  in  resolving  the  perplexing  in- 
quiry into  their  meaning  and  effect.  Each  case  must  be  deter- 
mined by  an  examination  of  the  testator's  language  contained 
in  the  will  itself,  in  the  light  of  the  facts  attending  its  execu- 
tion and  to  which  it  has  reference,  in  arriving  at  the  intent  of 
the  instrument  as  a  whole  and  of  its  several  provisions.  The 
rules  laid  down  by  Vice  Chancellor  Wigrara,  in  his  useful  trea- 
tise on  Wills,  are  the  proper  basis  upon  which  to  undertake  the 
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task  of  construction,  and  thej  are  frequently,  as  in  the  present 
case,  of  Kttle  service  to  the  court. 

In  the  will  now  under  consideration,  the  words  which  give 
rise  to  the  controversy — ''  by  him  seeing  to  her  " — ^are  in  them- 
selveff  vague  and  indeterminate,  and  if  an  essential  and  defeat- 
ing condition  of  the  gift,  would  be  very  difiScult  of  application. 
What  is  meant  by  a  ^^  seeing  to  "  the  widow,  and  what  neglects 
fall  short  of  that  duty  ?  How  much  of  personal  care  and  atten- 
tion in  the  son  to  the  mother  is  requisite  i  and  how  is  the  di- 
viding line  to  be  run  between  such  omissions  as  are,  and  such 
as  are  not,  fatal  to  the  devise  ?  This  perplexity  is  manifest  in 
the  facts  found  by  his  Honor,  and  titles  would  be  rendered  veiy 
precarious  and  uncertain  if  such  matters  in  pais  were  allowed 
to  defeat  a  vested  estate. 

There  have  been  several  cases  called  to  our  attention  in  the 
argument,  but  they  do  not  aid  in  the  present  inquiiy,  as  a  brief 
reference  will  show. 

In  Leffter  v.  Rowland^  Phil.  Eq.  143,  the  question  was, 
whether  the  legacy  to  a  son  dying  before  the  testator,  was 
transmitted  to  the  issue  of  the  son  under  section  25,  chapter 
119,  of  the  Revised  Code,  and  it  was  determined  that  the  serv- 
ices required  to  be  rendered  to  the  testator  during  his  life,  and 
in  the  payment  of  his  debts,  were  the  controlling  motives  of 
the  testator,  and  a  condition  of  the  gift  which  failed  by  reason 
of  the  death  of  the  intended  legatee. 

In  Nunnery  v.  Carter^  5  Jones  Eq.  370,  the  bequest  was  to 
the  wife  for  life,  of  certain  personal  property,  and  then  to  be 
James  Carter's  ^^  provided  he  take  care  of  his  mother ;  if  notj 
to  be  whose  that  does  take  care  of  her."  The  wife  died  before 
the  testator,  and  the  condition  becoming  impossible,  it  was  held 
that  the  legacy  vested  absolutely. 

An  important  criterion  by  which  to  determine  the  testator's 
purpose,  is  the  absence  of  a  limitation  over  in  case  of  defeasance, 
and  words  are  often  construed  not  to  defeat  the  gift,  when  no 
provision  for  such  contingency  is  made.  Thus,  when  the  testa- 
tor devised  to  his  wife  during  widowhood,  and  in  case  of  her 
marriage  ^^  that  she  must  quit  the  plantation,"  and  no  devise 
over  is  made,  it  was  declared  that  the  estate  was  not  fettered 
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by  those  words,  and  the  preceding  restriction  upon  the  personal, 
was  applied  to  the  real  estate.  This  conclusion  was  arrived  at 
because  there  was  no  subsequent  contingent  disposition  of  the 
land.  We  therefore  concur  with  his  Honor  in  opinion  that  the 
sole  seizin  in  the  land,  proposed  to  be  divided,  is  in  the  defend- 
ant There  is  no  error,  and  the  judgment  is  affirmed.  This 
will  be  certified,  &c. 

No  error.    Affirmed. 


Sec  Nevius  v.  Gourley,  ante,  p.  53. 


Executors  of  Eliza   A,  Burnei\  Deceased, 

Samuel  N.  Burnet. 

[80  New  Jersey  Equity,  696.] 

Exteinsic    BvroENCB. — Latent  ambiguity. — ^Devise  to  ohil- 

DBEN. — FaiLUBE  OF   A  BESIDUABY    DEVISE. 

A  gift  to  the  children  of  A.  and  B.  (they  being  persons  who  could  not  have  off- 
spring jointly)  must  be  construed  according  to  the  plain  grammatical  sense  of 
the  words  used,  and  constitutes  a  gift  to  B.  himself  and  to  the  children  of  A. 

In  construing  a  will,  extrinsic  evidence  of  the  circumstances,  situation  and  sur- 
roundings of  the  testator,  and  of  his  property,  is  admissible  for  the  purpose  of 
enabling  the  court  to  understand  the  meaning  and  application  of  the  words  he 
has  used,  but  not  for  the  purpose  of  showing  an  intention  inconsistent  with 
the  words  of  the  will. 

Extrinsic  evidence  is  also  admissible  in  cases  of  latent  ambiguity,  where  there 
are  two  or  more  persons  or  things  exactly  answering  the  person  or  thing  de- 

^  scribed  in  the  wilL  In  such  a  case  parol  evidence  may  be  received  of  what 
the  testator  said,  to  show  which  of  them  he  meant,  but  not  to  show  that  he 
meant  a  person  or  thing  different  from  the  one  mentioned  in  the  will. 
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* 
Under  a  bequest  or  devise  to  a  certain  person,  and  to  the  children  of  a  certain 

other  person,  the  donees  take  per  capita  and  not  per  stirpes. 
Unless  a  contrary  intention  is  manifested,  all  lapsed,  void  and  illegal  legacies 
fall  into  the  residuum  and  pass  as  part  of  it,  but  this  rule  does  not  apply  to  the 
residue  If  a  gift  of  the  residue,  or  any  part  of  it  fails,  whether  by  lapse,  ille- 
gality or  revocation,  to  the  extent  that  it  fails  the  will  is  inoperative,  and  the 
subject  of  the  gift  passes  to  the  next  of  kin. 

On  final  hearing,  on  bill,  answers  and  proofs. 

Alfred  MiUsj  for  complainant. 

n.  C.  Pitney^  for  the  children  of  Joseph  H.  Burnet. 

Augustus  W.  BeUj  for  the  children  of  Benjamin  F.  Howell. 

George  T,  WertSj  for  the  next  of  kin. 

The  YicB  Chancellor.  The  bill  in  this  case  seeks  a  con- 
struction of  the  residuary  clause  of  the  will  of  Eliza  Ann  Bur- 
net, deceased.    That  clause  reads  as  follows : 

^^  If  anything  should  remain  after  paying  legacies  and  ex- 
penses of  settling  my  estate,  I  authorize  my  executor  to  divide 
it  between  the  children  of  Joseph  H.  Burnet  and  Benjamin  F. 
HoweU." 

Benjamin  F.  Howell  attested  the  execution  of  the  will  as 
one  of  the  subscribing  witnesses,  consequently,  if  he  is  one  of 
the  legatees  designated,  the  gift  to  him  is  void  by  statute.  Bev. 
p.  1244.  He  has  two  children,  both  bom  prior  to  the  making 
of  the  will,  who  claim  that  they  are  the  legatees  designated,  and 
that  the  testatrix  intended  that  this  clause  of  her  wiU  should  be 
read  as  follows : 

"  I  authorize  my  executor  to  divide  the  residue  between  the 
children  of  Joseph  H.  Burnet  and  of  Benjamin  F.  Howell." 

If  we  read  the  will  according  to  its  plain  grammatical  sense, 
there  can  be  no  doubt  as  to  its  meaning.  Benjamin  F.  Howell 
is  the  legatee ;  he  cannot  be  removed,  and  his  children  substi- 
tuted,  without  an  interpolation  which  will  work  a  revocation  of 
the  will  as  it  now  stands,  and  make  a  new  will  as  to  one  of  the 
legatees.    All  doubts  must  be  resolved  in  favor  of  the  testator's 
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having  said  exactly  what  he  meant,  and  plain,  clear  words,  read 
in  their  ordinary  sense,  must  always  control  in  searching  for  the 
intention  of  a  testator,  nnless  repugnant  to  other  words  used  in 
another  part  of  the  will.  Courier  v.  St<iggj  12  C.  E.  Gr.  305 ; 
OraydorCs  Eairs  v.  Qraydon^  10  C.  E.  Gr.  561 ;  Hcvnd  v.  J/iw- 
cy,  1  Stew.  5'J ;  1  Redf .  on  Wills,  421,  §  35.  In  the  absence  of 
something  in  the  context  in  the  circumstances  of  the  case,  to 
exclude  the  natural  import  of  the  words  of  a  will,  the  court 
is  bound  to  give  them  effect  according  to  their  plain  gram- 
matical sense. 

In  Lugar  v.  Harman^  1  Cox,  249,  the  testator  gave  the  res- 
idue of  his  personal  estate  to  one  Harman  for  life,  and  after 
Harman's  death  directed  that  it  be  equally  divided  amongst 
"  all  and  every  child  and  children  of  my  late  cousin  Edward 
Lugar,  and  my  cousiil  Philip  Fearis,  and  their  representatives." 
Sir  lioyd  Kenyon,  M.  B.,  in  disposing  of  a  claim  set  up  by  the 
children  of  Fearis,  said  :  '^  To  make  the  bequest  read  so  as  to 
make  it  a  gift  to  the  children  of  Fearis,  you  must  add  the  word 
'of,'  whereas,  the  words,  as  they  stand,  have  a  plain,  gram- 
matical sense,  viz.,  to  the  children  of  Edward  Lugar,  and  to 
Philip  Fearis  himself."  The  correctness  of  this  construction 
was  questioned  in  Mason  v.  Bahtr^  2  K.  &  J.  567,  and  in  the 
matter  of  Daviea'a  Will,  7  Jur.  (N.  S.)  118,  Sir  John  Eomilly, 
M.  S.,  said  it  was  contrary  to  the  ordinary  and  common  sense 
meaning  of  the  terms,  but  it  was  adopted  iu  Peacock  v.  Stuck- 
fordj  3  De  G.,  M.  &  G.  73,  and  Sir  John  Eomilly  afterwards 
approved  and  followed  it  in  StummvoU  v.  Ilalea,  10  Jur.  (N. 
S.)  716  ;  34  Beav.  124.  In  Pitney  v.  Brown,  44  111.  363,  it 
would  seem  that  both  court  and  counsel  regarded  the  rule  of 
construction  laid  down  in  Lugar  v.  Ilarman  as  so  unquestion- 
ably sound  as  to  require  neither  discussion  nor  consideration. 
In  my  judgment,  according  to  the  plain  meaning  of  the  words 
of  the  gift,  Benjamin  F.  Howell  is  the  legatee,  and  not  his 
children. 

An  attempt  has  been  made,  in  this  case,  to  show,  by  the  in- 
troduction of  parol  evidence,  upon  whom  the  testatrix  intended 
to  cast  the  residue  of  her  estate.  There  is  no  possible  ground 
upon  which  an  offer  of  such  evidence  can  be  entertained  for 
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one  moment.  Judge  Depue  has  recently  stated,  with  bis  usual 
clearness  and  accuracy,  how  far  the  courts  may  resort  to  extrin- 
sic evidence  in  construing  a  will.  He  says :  ^'  Extrinsic  evi- 
dence of  the  circumstances,  situation  and  surroundings  of  the 
testator,  and  of  his  property,  may  be  given,  to  enable  the  court 
to  understand  the  meaning  and  application  of  the  language  he 
has  used,  but  no  proof,  however  conclusive  in  its  nature,  can 
be  admitted  with  a  view  of  setting  up  an  intention  inconsistent 
with  the  writing  itself.  The  only  exception  to  this  rule  is,  that 
the  declarations  of  the  testator  may  be  resorted  to  in  cases  of 
latent  ambiguity,  which  arise  where  there  are  two  or  more  per- 
sons or  things,  each  answering  exactly  to  the  person  or  thing 
described  in  the  will.  In  such  an  event  parol  evidence  of  what 
the  testator  said,  may  be  adduced,  to  show  which  of  them  he 
intended,  but  such  evidence  will  not  be  allowed  to  show  that 
he  meant  a  thing  (or  a  person)  different  from  that  disclosed  in 
the  will."     Oriscom  v.  Evens,  11  Vr.  402,  407. 

At  the  date  of  the  will,  and  also  at  the  death  of  the  testa- 
tor, Joseph  H.  Burnet  had  four  children.  There  were,  there- 
fore, five  residuary  legatees.  Do  they  take  per  capita  or  per 
stirpes  f  The  established  rule  is,  that  where  a  bequest  or  de- 
vise is  made  to  a  certain  person,  and  to  the  children  of  a  certain 
other  person,  the  donees  take  per  capita  and  not  per  stirpes,  or 
as  a  class,  each  taking  an  equal  share.  Smith  v.  Curtis,  5  Dutch. 
345  ;  Fisher  v.  STdllman,  3  C.  E.  Gr.  229  ;  Pitney  v.  Broum, 
supra  ^  Bladder  v.  Wfi)b,  2  P.  Wms.  383;  2  Jarman,  111, 
marg. ;  Hawk,  on  Wills,  113.  This  construction  wiU  yield 
where  it  appears,  even  faintly,  from  any  other  part  of  the  will, 
that  the  testator  intended  a  different  method  of  division  should 
be  adopted.  This  will  affords  no  glimpse  of  such  an  inten- 
tion, and  the  division  must  therefore  be  by  equal  shares. 

The  remaining  question  is.  Who  takes  that  portion  of  the 
residue  intended  to  be  given  to  Benjamin  F.  Howell,  the  gift 
of  which  is  made  void  by  the  statute — does  it  go  to  the  remain- 
ing residuary  legatees,  or  to  the  next  of  kin  as  estate  as  to  which 
the  testatrix  died  intestate  ?  It  is  an  established  canon  of  con- 
struction, that  unless  a  contrary  intention  is  manifested,  all 
lapsed,  void  and  illegal  legacies  fall  into  the  residuum,  and  pass 
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as  part  of  it.  TindaU^s  Eafra  v.  TindaU,  9  C.  E.  Gr.  512.  But 
this  role  does  not  apply  to  a  gift  of  the  residne  when  a  gift  of 
the  residue,  or  any  part  of  it,  fails,  whether  by  lapse,  illegality^ 
or  revocation ;  to  the  extent  of  the  failure,  the  will  is  inopera- 
tire.  Garthwdite^ 8  ExWa  v.  Zewisy  10  C.  E.  Gr.  351 ;  Hand 
V.  Maret/j  1  Stew.  59  ;  Hawk,  on  Wills,  42 ;  1  Jarman,  293, 
marg.  note  1 ;  2  Redf .  on  Wills,  445,  8  marg.,  note  36  ;  JBoff- 
well  V.  Ihy,  1  P.  Wms.  700  ;  Page  v.  Page,  2  P.  Wms.  489  ; 
Humble  v.  Share,  7  Hare,  247. 

Sir  William  Grant,  in  Leake  v.  Pobinson,  2  Mer.  362,  392, 
said :  ^^  I  have  always  understood  tliat,  with  regard  to  personal 
estate,  eveiything  which  is  ill  given  by  the  will  falls  into  the 
residue  ;  and  it  must  be  a  very  peculiar  case  indeed  in  which 
there  can  be  at  once  a  residuary  clause  and  a  partial  intestacy, 
unless  some  part  of  the  residue  itself  be  ill  given."  And  Sir 
Thomas  Plumer,  M.  R,  in  Skrymsher  v.  Nortkoote,  1  Swans* 
566,  570,  said  :  ''  It  seems  clear,  on  the  authorities,  that  a  part 
of  the  residue,  of  which  the  disposition  fails,  will  not  accrue  in 
augmentation  of  the  remaming  parts  as  a  residue  of  residue ; 
but,  instead  of  resuming  the  nature  of  residue,  devolves  as  in- 
disposed of.  Besidue  means  all  of  which  no  effectual  disposi- 
tion is  made  by  the  will,  other  than  by  the  residuary  clause  ; 
but  when  the  disposition  of  the  residue  itself  fails,  to  the  extent 
to  which  it  fails  the  will  is  inoperative."  And  the  same  rule 
was  applied  in  a  case  where  a  testator,  by  a  codicil,  revoked  the 
gift  of  one  share  of  the  residue  given  by  his  will,  and  made  no 
other  disposition  of  it.  As  to  that  share,  it  was  held  that  he 
died  intestate.  CressweU  v.  Chealyn,  -2  Eden,  123.  The  de- 
cree in  this  case  was  affirmed  by  the  House  of  Lords.  3  Bro.. 
P.  C.  243.  The  principle  established  in  this  case,  has  quite  re- 
cently been  recognized  and  enforced  by  both  the  master  of  the 
rolls  and  the  lord  chancellor  of  England.  SyJces  v.  Sykes,  L.  R* 
(4  Eq.  Cas.)  200;  (3  Ch.  Ap.)  301. 

Hwnphrey  v.  Tayleur,  Amb.  136,  is  cited  as  declaring  a 
different  doctrine,  but  I  think  there  is  a  very  obvious  distinc- 
tion between  it  and  the  other  cases.  The  gift  in  that  case  was 
held  to  be  made  to  two  persons  jointly,  and  it  was  also  held^ 
that  although  it  was  usually  necessary,  where  a  gift  was  made 
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to  two  jointly,  that  one  should  die  to  enable  the  other  to  take 
the  whole,  yet  that  this  rnle  was  not  universal  in  its  application, 
for  it  had  been  adjudged  that  where  an  estate  was  limited  to 
two  jointly,  one  of  whom  was  incompetent  to  take,  the  other 
should  have  the  whole.  Lord  Hardwicke's  judgment  went 
mainly  on  the  ground  that  the  gift  was  joint,  and  that  it  was 
also  clear,  from  plain  words,  that  the  testator  intended  that  his 
next  of  kin  should,  in  no  event,  take  any  more  of  his  estate 
than  he  had  expressly  given  to  them.  If,  however,  that  case 
could  be  regarded  as  a  decision  on  the  very  point  in  question, 
the  weight  of  judicial  opinion  standing  in  opposition  to  it  is 
so  strong  that  it  cannot,  at  this  day,  be  esteemed  a  safe  au- 
thority. 

A  decree  will  be  advised  directing  payment  of  four-fifths  of 
the  residue  to  the  children  of  Joseph  H.  Burnet,  and  the  re- 
maining one-fifth  to  the  next  of  kin  of  the  testatrix. 


The  following  note  is  reproduced  from  the  series  of  equity  reports,  bj 
permission  of  the  editor: 

Besides  the  authorities  referred  to  by  the  Vice  Chancellor,  and  those  in 
Hawk,  on  Wills,  118,  notes;  Wms.  on  Ex'rs,  1514,  notes;  1  Roper  on  L^. 
159,  the  following,  mostly  recent  cases,  exemplify  the  rule  that  such  donees 
take  per  capita: 

Thornton  v.  Roberts,  8  Stew.  478;  Brittain  v.  Carson,  46  Md.  186;  Payne 
Y.  Rosser,  58  Ga.  662;  Luke  y.  Marshall,  5  Dana,  854;  Miller  y.  Miller,  1  Dut. 
8;  Clark  y.  Lynch,  46  Barb.  68;  Beabuiy  y.  Brewer,  58  Barb.  662;  Myres  t. 
Myres,  28  How.  Pr.  410;  58  Barb.  664;  Imler's  Appeal,  2  Grant's  Cas.  822; 
Hill  y.  Bowers,  120  Mass.  185 ;  Stowe  y.  Ward,  8  Hawks,  604 ;  2  Dey.  £q. 
509 ;  Whitehurst  y.  Pritchard,  1  Murph.  888 ;  Bryant  y.  Scott,  1  Dey.  &  Bat 
Eq.  155;  Harrell  y.  Dayenport,  5  Jones  Eq.  4 ;  Britton  y  Miller,  63  N.  C.  268; 
Rogers  y.  Rogers,  2  Head,  660 ;  Connor  y.  Johnson,  2  Hill  Ch.  41;  Perdriau 
y.  WellB,  5  Rich.  Eq.  20 ;  Sharp  y.  Sharp,  85  Ala.  574  579 ;  Crawford  y.  Re- 
dus,  54  Miss.  700 ;  Williams  y.  Yates,  1  C.  P.  Coop.  177 ;  Payne  y.  Webb,  L 
R  (19  Eq.)  26;  Steyenson  y.  Lesley,  9  Hun,  687;  70  N.  Y.  612. 

See,  howeyer,  Hamlett  y.  Hamlett,  12  Leigh,  850;  Hoxton  y.  Griflath,  18 
Gratt.  574;  Sheay  y.  Winston,  7  Humph.  472;  Jourdan  y.  Green,  1  Dey.  £q. 
270 ;  Spiyey  y.  Spiyey,  2  Ired.  Eq.  100 ;  Haskell  y.  Sargent,  118  Mass.  841 ; 
Bamaby  y.  Taseell,  L.  R.  (11  Eq.  Cas.)  868;  Billinslea  y.  Abercrombie.  2 
Stew.  &  Port  24;  Paul  y.  Ball,  81  Tex.  10;  Nettleton  y.  Stephenson,  13  Jur. 
618;  Talcott  y.  Talcott,  89  Conn.  186;  Allison  y.  Chaney,  68  Mo.  279;  Rand 
y.  Sanger,  115  Masa  124;  Roome  y«  Counter,  1  Hal.  111. 

How  far  a  direction  "  to  diyide  "  the  estate,  goyerns  the  construction,  sea 
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Ackennan  y.  Buiroughs,  8  Yee.  &  Beam.  54;  Abrey  v.  Newman,  16  Beav. 
431 ;  Amson  y.  Harris,  19  Beav.  210 ;  Pruden  y.  Pazton,  79  N.  C.  446;  or,  the 
lue  of  the  preposition  "  between,"  there  being  more  than  two  beneficiaries. 
Ward  y.  Tomkins,  8  Stew.  8;  Hemeisen  v.  Blake,  1  Phila.  181;  see  Rickabe 
T.  Garwood,  8  Beav.  679;  Att'j-Gen.  y.  Fletcher,  L.  R  (18  Eq.)  128;  or,  a 
repetition  of  such  connecting  words  as  "  to,"  "  of,"  or  "and,"  Blackler  y. 
Webb,  2  P.  Wms.  3^;  Dowding  v.  Smith,  8  Beav.  641;  Bricker  v.  Whalley, 
1  Vem.  288;  Warrington  y.  Warrington,  2  Hare,  54 ;  Peacock  y.  Stockford, 
3  De  a,  M.  &  G.  78;  McMaster  y.  McMaster,  10  Gratt  275;  Brown  y.  Ram- 
sey, 7  Gill,  847;  Farmer  y.  EimbaU,  46  N.  H.  485;  Fissel's  Appeal,  27  Pa.  St 
57;  Risk's  Appeal,  52  Pa.  St.  278. 

See,  as  to  latent  ambiguity,  Moreland  y.  Brady,  ante,  p.  441. 


J.  A.  Anderson,  Administrator, 
J.  C.  P.  Hammond  et  al. 

[2  B.  J.  Lea,  281.] 

Legacy. — ^Wordb  creating  pebsonal  chabge. 

Testator  made  his  wife  residuary  legatee,  adding,  "  it  is  further  my  will  and  de- 
sire "  that  she  "  shall  pay  two  hundred  dollars  "  annually  to  his  nephew,  till 
the  latter  became  of  age:  IffU,  that  the  legacy  was  a  personal  charge  on  the 
wife. 

Appeal  from  the  Second  Chancery  Court  at  Memphis. 

Z.  JB,  Mcl^arland  and  J.  W.  Gla/pp^  for  complainant. 

Z.  W.  Firdayy  W.  M.  Randolph  and  T.  B.  Micou,  for  de- 
fendants. 

Cooper,  J.   By  his  will  John  Kandolph  made  his  wife 
Statira  his  residnarj  legatee,  and  also  directed  certain  funds 
to  be  invested  in  a  plantation  for  h^r  sole  use  for  life,  and  at 
Vol.  L— 85 
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her  death  to  be  sold,  one-half  the  proceeds  to  go  to  the  heirs  of 
his  sister,  Sarah  Ljell,  and  the  other  half  to  be  at  the  disposal 
of  his  wife.  "  It  is  further  my  will  and  desire,"  he  says,  "that 
my  beloved  wife,  Statira,  shall  pay  two  hundred  dollars,  com- 
mencing 1st  of  January,  1861,  to  my  nephew,  John  Lyell,  for 
the  purpose  of  educating  him,  said  sum  of  two  hundred  dollars 
to  be  paid  annually  until  said  John  Lyell  is  of  age." 

The  testator's  wife  Statira  and  J.  C.  P.  Hanmiond  were  ap- 
pointed executors  of  the  will,  and  qualified  as  such  in  Norem- 
ber,  1859,  when  the  will  was  proved.  John  Lyell  lived  with 
his  parents  in  Texas.  He  would  have  come  of  age  in  1866,  but 
died  on  the  22d  of  April,  1863.  Ko  part  of  itte  money  be- 
queathed for  the  purpose  of  educating  him  was  ever  paid  to 
him,  or  used  for  that  purpose. 

The  widow  of  the  testator  afterwards  intermarried  with 
James  G.  Moore.  On  the  15th  of  December,  1871,  the  present 
bill  was  filed  by  J.  A.  Anderson,  as  administrator  of  John  Lyell, 
against  Moore  and  wife,  J.  C.  P.  Hammond,  and  the  sureties 
on  the  executors'  bond,  to  recover  against  each  of  them  ^^  indi- 
vidually "  the  amount  of  the  two  hundred  dollars  annuity,  with 
interest. 

Pending  the  suit  Statira  Moore  died,  and  her  husband  qual- 
ified as  her  personal  representative,  and  there  was  a  revivor 
against  him  as  such. 

The  Chancellor,  on  final  hearing,  gave  a  decree  in  favor  of 
the  complainant  against  Moore,  as  executor  of  his  wife,  for  the 
full  amount  claimed,  namely,  two  hundred  dollars  a  year  from 
1861  to  1866,  with  interest,  and  dismissed  the  bill  as  to  the 
other  parties.    Moore  alone  appealed. 

It  is  argued  against  the  complainant's  entire  right  of  recov- 
ery, that  the  words  of  the  will  in  favor  of  his  intestate  are  not 
sufficient  to  fix  a  charge  upon  the  legatee,  being  expressiye 
merely  of  a  wish  or  request  which  she  may  disregard. 

It  is  the  intention  of  the  testator  which  is  to  be  sought  after^ 
and  the  real  question  in  all  cases  of  precatory  words  in  a  will  is, 
whether  the  wish,  or  desire,  or  recommendation,  expressed  by 
the  testator,  is  meant  to  govern  the  conduct  of  the  party  to 
whom  it  is  addressed,  or  whether  it  is  merely  an  indication  of 
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that  which  he  thinks  would  be  a  reasonable  exercise  of  the  dis- 
cretion of  the  party,  leaving  it,  however,  to  the  party  to  exercise 
his  own  discretion.  WiUiams  v.  WilliamSj  1  Sim.  N.  S.  358 ; 
Bernard  v.  MumshuUy  Johns.  (Eng.  Ch.)  276 ;  Van  Duyre  v. 
Van  Duyrey  1  McCarter,  397. 

We  have  two  cases  of  onr  own,  which  illustrate  the  rule  in 
both  aspects.  Anderson  v.  MoCuUoughj  3  Head,  614 ;  Thomp- 
son V.  McKUsickj  3  Hum.  631. 

The  words  of  the  testator  in  this  instance  admit  of  no  doubt. 
**  It  is  my  will  and  desire "  that  my  wife  "  shall  pay."  It 
would  have  been  difficult  for  him  to  have  used  language  more 
expressive  of  positive  intent  on  his  part  ^'  to  govern  the  conduct 
of  the  party  to  whom  it  is  addressed."  And  it  is  by  precisely 
the  same  words,  '^  it  is  my  will  and  desire,"  that  he  gives  to  the 
widow  herself  all  the  rights  she  acquires  by  the  will. 

A  mere  charge  on  land,  payable  at  a  future  day,  will  not,  it 
«eemfl,  ordinarily  vest  until  the  .time  of  payment,  and  if  the  leg- 
atee die  beforehand,  the  estate  will  go  to  the  devisee  freed  from 
the  charge.  PawUtt  v.  PawleUy  1  Vem.  321 ;  Phippa  v.  Lord 
Mulgram^  3  Ves.  613. 

But  where  the  legacy  is  made  a  personal  charge  on  the  dev- 
isee, and  so  given  as  to  vest  upon  the  death  of  the  testator,  the 
payment  being  deferred,  the  death  of  the  legatee  before  the 
time  of  payment  will  not  affect  the  right  of  his  personal  repre- 
sentative to  recover  the  legacy.  Hodgson  v.  Pawaonj  1  Ves. 
44 ;  Jeal  v.  Titchenery  1  Bro.  C.  0.  120  ;  Manning  v.  Herbert, 
Amb.  675. 

So  if  a  direct  bequest  of  a  given  sum  be  made  to  a  legatee 
for  a  particular  object  or  purpose  defined  by  the  will,  the  ob- 
ject or  purpose  being  exclusively  for  the  benefit  of  the  legatee, 
and  the  application  of  the  money  not  expressly  controlled  by 
the  will,  equity  will  not  undertake  to  compel  the  application, 
and  the  death  of  the  legatee  will  not  affect  the  right  of  re- 
covery. 

Thus  where  money  so  given  is  directed  to  be  invested  in  an 
annuity,  it  will  go  upon  the  death  of  the  annuitant  immediately 
after  the  testator  to  the  administrator.  Yates  v.  Compton,  2 
P.  W.  308. 
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So  where  estates  were  given  in  tmst  to  pay  certain  sums  of 
money  annually  to  three  children  during  the  life  of  their  father, 
and  one  die,  Ipis  administrator  will  be  entitled  to  take  his  share. 
Lewes  v.  Lewes j  16  Sim.  266.  So,  where  money  is  given  to  an 
infant  to  bind  him  as  an  apprentice,  and  he  die  before  attaining 
the  proper  age  for  being  bound  out.  Barlow  v.  Onmty  1  Vem. 
255.  And,  a  fortiori^  if  the  infant  live,  but  for  any  reason  the 
money  be  not  applied  to  the  specific  purpose.  Barton  t.  Coohe^ 
5  Ves.  461 ;  Gough  v.  Bult^  16  Sim.  46.  Our  own  cases  are 
directly  in  point.  Laura  Jane  v.  Hagan^  10  Hum.  332 ;  Lynch 
V.  Burts,  1  Heis.  600. 

The  rule  in  this  class  of  cases  is,  where  the  bequest  is  mani- 
festly intended  for  the  general  benefit  of  the  legatee,  and  the 
time  of  payment  is  postponed  for  the  convenience  of  the  estate, 
the  person  cr  the  property  charged,  or  even  for  the  supposed 
benefit  of  the  legatee,  the  legacy  vests  at  the  death  of  the  testa- 
tor, and  the  death  of  the  legatee  before  payment  will  not  divest 
it.  Sidney  v.  Vaughan^  2  Bro.  P.  C.  254 ;  Fonereau  v.  Fane- 
reaUy  3  Atk.  645 ;  Lane  v.  Ooudge^  9  Ves.  225 ;  Ifod  v.  JoneSj 
16  Sim.  309. 

The  rule  has  been  applied  where  a  father  devised  a  farm 
and  stock  to  one  son,  upon  condition  that  he  annually,  for  seven 
years,  pay  a  certain  sum  to  another  son,  and  the  latter  died 
within  the  seven  years.  Bowher  v.  Bowher,  9  CusL  519.  The 
reason  being,  that  the  testator  clearly  intended  the  gross  sum 
of  the  instalments  as  the  legacy  of  the  second  son,  and  extended 
the  payment  for  the  benefit  of  the  first  son. 

I  do  not  find,  nor  have  the  learned  counsel  produced  any 
authorities  to  show  that  the  rule  has  been  extended  to  direct 
annuities,  or  cases  where  the  only  bequest  is  in  the  payments 
directed  to  be  made,  and  the  payments  have  been  fixed  at  in- 
tervals, in  the  future,  with  reference  to  particular  circumstances 
in  relation  to  the  legatee,  which  might  render  it  doubtful 
whether  the  legacy  would  ever  be  wanted,  or  wanted  beyond  a 
part  of  the  payments.    BirdaaU  v.  Hewlett^  1  Paige,  32. 

There  is  a  large  class  of  such  cases,  where  it  has  been  held 
or  taken  for  granted  that  the  payments  end  with  the  death  of 
the  legatee. 
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An  annuity,  or  annual  charge,  may  be  for  any  period  desig- 
nated by  the  grantor,  and  charged  on  realty  or  personalty,  cor- 
pus or  income.    Morga/n  v.  Pope^  7  Col.  541,  647. 

The  devisee  of  property  charged  is  usually  personally  liable 
for  the  payment  of  the  charge.  HiU  v.  Sharpy  Thomp.  Cas. 
188 ;  Glenn  v.  Fisher^  6  Johns.  Ch.  83  ;  LarJcin  v.  Manny  53 
Barb.  267 ;  Ccle  v.  Ccle^  53  Barb.  667.  And  may  be  made  so 
directly  without  charging  the  property.  Armstrong  v.  Arm- 
stranffj  4  Baxt.  357. 

If  the  annuity  or  annual  charge  be  for  the  maintenance  of  a 
particular  person,  without  more,  the  conclusion  would  seem  ir- 
resistible that  the  burden  would  cease  with  the  life  of  the  per- 
son to  be  maintained.  And  the  additional  limitation  that  the 
•charge  shall  terminate  on  the  coming  of  age  or  marriage  of  the 
beneficiary,  cannot  change  the  nature  of  the  legacy.  The  rem- 
^y  in  such  case,  in  the  event  of  a  breach,  would  be  the  actual 
damage.    Armstrong  v.  Armstrong^  4  Baxt.  857. 

So  if  the  maintenance  be  coupled  with  conditions  touching 
the  mode  of  performance,  the  party  charged  may  insist  upon 
eompliance.  Thus,  where  the  testator  gave  the  residue  of  his 
estate  to  the  son  and  directed  that  his  daughter  should  reside 
with  and  be  maintained  by  him  so  long  as  she  remained  un- 
married, it  was  held,  that  so  long  as  the  son  was  willing  the 
daughter  should  reside  in  his  house,  she  was  not  entitled  to  any 
maintenance  unless  she  did  reside  with  him.  Wilson  v.  JieUj 
L.  K.  4  Ch.  App.  581.  Of  course,  if  for  any  reason  such  resi- 
dence was  improper,  a  Court  of  Chancery  would  fix  a  pecuniary 
charge  in  lieu  thereof.  ffiU  v.  Sharp j  Thomp.  Cas.  188.  Or 
impound  a  sufficiency  of  the  estate  to  raise  the  annual  charge. 
Morgan  v.  Pope^  7  Col..  541.  The  death  of  the  beneficiary  in 
all  such  cases,  would,  it  cannot  be  doubted,  at  once  terminate 
the  charge. 

We  see  no  reason  why  the  same  rule  should  not  apply  to  an 
annual  charge  for  educating  a  person,  which  is  in  the  nature  of 
maintenance,  where  such  person  dies  before  the  expiration  of 
the  time  when  the  annual  charge  is  to  cease. 

The  question  is,  of  course,  one  of  intent  in  this  class  of 
•cases.    To  continue  the  charge  for  the  benefit  of  the  estate  of 


550  AMERICAN  PROBATE  REPORTS. 

the  legatee,  after  the  legatee  has  by  death  ceased  to  need  it^ 
would  be  not  to  carry  ont  an  intent  bnt  to  make  one.  No  rale 
of  law  requires  such  a  constraction,  nor  has  a  single  case  been 
adduced,  or  found,  which  so  adjudges. 

The  charge  in  this  case  is  clearly  upon  the  widow,  not  as 
executrix,  and  she  being  in  any  event  primarily  liable,  her  ap- 
peal would  not  bring  up  the  case  as  to  the  co-executor. 

The  liability  of  the  subsequent  husband  of  the  devisee  ter- 
minated with  her  death,  a  relic,  perhaps,  of  the  lore  of  the  past, 
but  the  law  of  the  State  until  modified  by  the  act  of  1877,  ch. 
79.  Jone%  v.  Walkupy  5  Sneed,  135  ;  AUen  v.  McChdUmgh^  3 
Heis.  183.  And  the  bill  does  not  seek  to  reach  the  property 
devised  as  being  subject  to  the  charge. 

The  decree  will  be  modified  by  reducing  the  amount  of  the 
recovery  in  accordance  with  the  opinion,  and  aflirmed. 

The  bill,  although  somewhat  equivocal  in  its  form,  does  ex- 
pressly ask  for  a  decree  against  all  the  defendants  '^  individaal* 
ly,"  and  the  decree  is,  therefore,  with  the  pleadings. 

The  devisee  could  have  made  payment  of  the  instalments 
of  1861  and  1862,  and  having  never  offered  to-  pay  anything^ 
should  be  charged  with  interest. 

The  complainant  will  pay  the  costs  of  the  court,  and  the 
costs  of  the  court  below  will  be  paid  as  directed  by  the  Chan- 
cellor. 


Stark    vs.    Parker. 

[56  New  Hampshire,  481.] 

Foreign  pkobate  of  will. 

The  record  of  a  foreign  probate  of  a  will  cannot  be  filed  in  the  Probate  Couft 
of  this  State  if  testatrix,  at  the  time  of  her  death,  was  domiciled  in  tlu& 
State. 

Appeal  from  the  decree  of  the  probate  judge  of  Hillsborough 
county,  filing  copies  of  a  will  and  codicil,  and  probate  of  the 
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same,  in  Canada.  The  following  facts  were  agreed  npon  :  The 
will  was  executed  at  Manchester  in  1869,  the  testatrix  then  re- 
siding there.  The  codicil  was  execnted  at  Stanstead,  in  Canada, 
on  Jnne  24, 1874,  the  testatrix  then  being,  and  continuing  until 
her  death  to  be.  a  member  of  the  family  of  the  appellee,  who, 
in  her  will,  she  terms  her  "  adopted  son."  Appellant  claims  her 
legal  domicile,  at  the  time  of  executing  the  codicil  and  at  her 
death,  was  at  Manchester,  and  moves  for  a  jury  to  try  that 
question. 

George  Y,  Sa/wyer  and  Sawyer^  Jr.,  for  the  appellant. 

Charles  R.  Morrison,  for  the  appellee. 

Ladd,  J.  I  think  the  question  whether  the  domicile  of  the 
testatrix  was  at  Manchester  at  the  time  of  her  death  was  mate- 
rial, and  that  it  must  be  determined  against  the  appellant  before 
the  copies  can  be  permitted  to  be  filed  under  the  statute.  No 
question  is  made  but  that  the  general  rule  is,  as  stated  by  coun- 
sel for  the  appellant,  that  the  jurisdiction  of  the  probate  of 
wills  is  primarily  exclusive  in  the  Probate  Court  for  the 
district  in  which  the  testator  is  domiciled  at  the  time  of  his 
death. 

Applying  this  rule,  if  the  testatrix  was  domiciled  at  Man- 
chester at  the  time  of  her  death,  the  probate  of  her  will  and 
primary  administration  of  her  estate  belongs  to  the  Probate 
Court  of  the  county  of  Hillsborough. 

The  appellee  has  no  ground,  therefore,  to  stand  upon,  ex- 
cept that  the  Legislature,  in  a  certain  class  of  cases,  has  pre- 
cluded Probate  Courts  from  inquiring  into  a  fact,  upon  which 
their  own  jurisdiction  depends — that  when  copies  of  a  will,  and 
its  probate  in  a  foreign  jurisdiction,  are  presented,  no  inquiry 
can  be  had  whether  the  original  probate,  and  hence  the  primary 
administration,  ought  not  to  be  taken  here.  I  must  say  it  seems 
to  me  this  would  fall  little  short  of  a  renunciation  of  the  duty 
which  the  State  owes  its  citizens  to  protect  them  in  their  rights 
of  property,  by  seeing  to  it  that  the  estate  of  persons  deceased, 
whether  real  or  personal,  situated  within  our  jurisdiction,  be  ad- 
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ministered  according  to  our  laws.  Nothing  but  language  quite 
unequivocal  and  clear  would  warrant  the  conclusion  that  such 
was  the  intention  of  the  Legislature. 

The  act  upon  which  the  appellee  relies  has  been  in  existence 
without  material  alteration  since  1790 ;  and  for  quite  a  portion 
of  that  time,  to  say  the  least,  there  has  existed  alongside  it  a 
statute  declaratory  of  the  general  rule  already  stated,  that  a  will 
must  be  presented  for  probate  in  the  county  where  the  deceased 
had  his  domicile. 

An  examination  of  the  act  shows  that  it  does  not  in  terms, 
nor  by  implication,  make  the  foreign  probate  of  a  will  conclu- 
sive as  to  this  question  of  domicile  upon  which  the  jurisdiction 
depends.  The  first  act,  that  of  1790,  carefully  provided  for 
notice,  and  that  the  copies  might  be  filed  if  no  sufficient  objec- 
tions were  made  against  it.  In  this  particular  the  law  certainly 
is  not  altered  by  the  present  act.  Upon  sufficient  objection  be- 
ing made,  the  judge  of  probate  must  undoubtedly  refuse  to 
allow  the  copies  to  be  filed.  What  is  to  be  regarded  by  the 
judge  of  probate  as  a  sufficient  objection  ?  It  seems  to  me  that 
if  the  domicile  of  the  testator  was  within  his  county,  that  most 
clearly  constitutes  a  sufficient  objection ;  because,  in  that  case, 
the  will  must  be  there  presented  for  probate,  and  the  primaiy 
administration  be  there  had. 

If  that  be  so,  the  judge  of  probate  cannot  legaUy  avoid  the 
question  of  domicile  when  it  is  raised,  and  the  appellant  is  en- 
titled to  have  it  determined  by  a  jury,  or  in  some  other  way,  on 
this  appeal. 

CusHiNO,  C.  J.  By  our  statutes,  cited  by  my  brother  Ladd, 
and  which,  therefore,  need  not  be  cited  again,  the  jurisdiction 
of  the  probate  of  wills  is  in  the  county  where  the  testator  was 
domiciled  at  the  time  of  his  death.  It  is  also  provided  that  a 
copy  of  a  will,  proved  in  a  foreign  jurisdiction,  may,  on  notice 
to  parties  interested  and  due  hearing,  if  no  sufficient  objection 
appears,  be  filed  in  the  office  of  the  Probate  Court,  and  that 
such  filing  shall  have  the  effect  of  a  probate. 

The  court  below  having  ordered  the  will  under  considen- 
tion  to  be  so  filed,  an  appeal  is  taken  from  that  decree ;  and  the 
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qaestion  to  be  tried  is,  whether  there  is  a  sufficient  objection  to 
the  decree. 

The  appellant  alleges  that  the  domicile  of  the  testatrix,  at 
the  time  of  her  decease,  was  in  Hillsborongh  county,  and  that, 
therefore,  by  our  law,  the  jurisdiction  of  the  probate  of  that 
will  waB  in  the  Probate  Court  of  Hillsborough  county. 

Now,  if  this  be  so,  it  is  obvious  that  the  will  must  be 
proved  in  Hillsborough  county,  in  order  to  give  it  any  validity 
in  regard  to  the  property  of  the  testatrix  situated  in  this 
State.  Undoubtedly  our  law,  permitting  wills  proved  in  for- 
eign jurisdictions  to  be  filed,  intends  wills  proved  by  courts 
having  jurisdiction  over  their  probate.  It  is  not  claimed  that 
the  court  before  whom  the  will  was  proved  in  Canada  has  the 
jurisdiction,  unless  the  testatrix  was  domiciled  there  at  the  time 
of  her  decease ;  so  that  this  question  of  domicile  is  all-important 
in  the  case. 

Now,  I  understand  the  position  taken  by  the  appellee  to  be 
that  the  foreign  Probate  Court,  having  assumed  to  try  the  facts 
upon  which  its  jurisdiction  depended,  that  fact  must  be  taken 
to  be  conclusively  settled,  and  cannot  now  be  inquired  into  ; 
and  this  brings  us  to  the  question,  which  I  supposed  is  in- 
tended to  be  made  in  this  case,  viz.,  whether  the  foreign  court, 
having,  as  appears  by  its  record,  determined  the  question  of  ju- 
risdiction in  its  own  favor,  that  question  is  conclusively  settled 
against  this  appellant,  and  against  the  jurisdiction  of  this 
court. 

In  the  case  of  People  v.  DaweUy  25  Mich.  247,  the  question 
arose  on  the  validity  of  a  divorce  which  had  been  obtained  in 
the  State  of  Indiana.  It  was  alleged  that  the  divorce  had  been 
obtained  by  fraud,  and  I  understand  it  to  have  been  conceded 
by  the  court  that,  if  the  court  in  Indiana  had  jurisdiction  over 
the  parties,  the  court  of  Michigan  could  not  treat  the  divorce  as 
a  nullity  until  it  had  been  vacated  by  proper  proceedings  in  the 
court  of  Indiana.  But  the  court  also  held  that  the  facts  on 
which  the  jurisdiction  over  the  parties  depended  might  be 
inquired  into,  and,  on  its  being  established  that  the  parties 
were  both  domiciled  in  Michigan  at  the  time  of  the  divorce, 
they  disregarded  it;  and  the  respondent,  Dawell,  was  convicted 
of  bigamy. 
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The  case  of  Hoffman  v.  Hqffmariy  46  N.  Y.  30,  is  to  the 
same  effect.  There  the  proceedings  appeared  on  the  face  of  the 
record  regular,  and  the  plaintiff  had  failed  in  her  attempt  to  set 
aside  the  divorce  in  the  court  of  Indiana ;  but  the  court  in  Xew 
York  inquired  into  the  facts  on  which  the  jurisdiction  of  the 
court  in  Indiana  depended,  and  it  appearing  that  the  parties 
were  domiciled  in  New  York  at  the  time  of  the  divorce,  the 
court  held  that  it  was  void. 

These  cases  seem  peculiarly  apposite,  because  the  proceedings 
in  divorce  are,  like  the  probate  of  wills,  in  the  nature  of  pro- 
ceedings in  rem.  It  appears  to  me  that,  whatever  may  be  the 
law  in  regard  to  the  determination  of  a  court  of  the  facts  on 
which  its  jurisdiction  depends  in  its  own  country,  they  show 
conclusively  that  foreign  jurisdictions  can  in  no  way  be  so 
bound. 

I  hold,  therefore,  that  the  appellant  here  is  entitled  to  have 
the  facts  on  which  the  jurisdiction  depends  tried  by  a  jury. 

Smith,  J.  The  appellee,  Edward  D.  L.  Parker,  presented 
his  petition,  in  the  Probate  Court  for  this  county,  for  leave  to 
file  in  the  probate  office  an  autlienticated  copy  of  the  will  and 
codicil  of  Bridget  Parker,  the  testatrix  (who  died  in  Canada), 
and  of  the  probate  of  the  same  in  that  dominion.  From  the 
decree  of  the  Probate  Court  granting  this  petition  Patrick 
Stark  appealed ;  and  the  grounds  of  his  appeal  are,  that 
the  domicile  of  the  testatrix,  at  the  time  of  her  decease,  was 
in  Manchester,  and  not  in  Canada,  and,  therefore,  that  the 
original  will  should  be  presented  here  for  probate  instead  of  in 
Canada. 

The  appellant  claims  that,  when  the  testator  is  a  resident  of 
this  State,  but  dies  beyond  its  limits  during  a  temporary  absence, 
his  original  will  must  be  presented  here  for  probate ;  that  it 
cannot  be  probated  in  the  State  or  country  where  he  dies,  and 
a  copy  of  the  will,  and  of  the  probate  thereof,  be  brought  here 
and  filed  so  as  to  have  any  effect. 

In  support  of  this  position  we  are  cited  to  the  code  of  pro- 
bate laws  which  have  been  in  force  in  this  State  since  Febraarj 
3,  1789,  without  substantial  change,  as  at  present  embodied  in 
the  General  Statutes  of  1867.     The  general  rule  as  to  jurisdic- 
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tion  in  the  probate  of  wills,  and  everything  pertaining  to  the 
settlement  of  estates,  nndonbtedly  is  as  claimed  by  the  appel- 
lant— ^that  it  is  primarily  exclusive  in  the  Probate  Court  for  the 
district  in  which  the  testator  had  his  domicile  at  the  time  of  his 
decease.  2  Redf .  on  Wills,  ch.  1,  sec.  2.  I  am  not  prepared  to 
admit  that  our  statutes  are  now,  or  that  they  ever  have  been,  in 
conflict  with  a  rule  of  such  universal  acceptance.  On  the  con- 
trary, it  seems  clear  that,  when  the  provisions  are  all  consid- 
ered tc^ether,  their  meaning  is  quite  plain  :  (1)  that  the  will  of 
every  person  deceased,  whose  domicile  at  the  time  of  his  de- 
cease was  in  this  State,  must  be  presented  here  for  probate ; 
and  (2)  that  an  authenticated  copy  of  the  will  of  a  deceased 
person,  proved  in  the  county  or  State  where  he  had  his  domi- 
cile at  the  time  of  his  decease,  according  to  the  laws  thereof, 
may,  with  a  copy  of  the  probate  thereof,  be  filed  in  the  probate 
office  in  any  county  in  this  State,  after  a  hearing  and  decree, 
where  the  deceased  left  property  upon  which  the  will  might 
operate,  and  the  will  will  thereupon  operate  upon  the  property 
so  found  in  this  State. 

The  appellee,  however,  contends  that  if,  upon  an  issue  sub> 
mitted  to  a  jury,  they  should  find  that  the  domicile  of  the  tes> 
tatrix,  at  the  time  of  her  decease,  was  in  this  State,  the  verdict 
could  not  produce  any  effective  result.  In  the  argument  his 
counsel  inquired  :  ^^  Suppose,  upon  application  to  the  court  in 
Canada  for  the  wiU,  that  court  should  coincide  with  the  judge 
of  probate  from  whose  finding  Mr.  Stark  has  appealed,  what  is 
to  be  done  ? "  As  that  question  is  not  now  before  us,  it  need 
not  be  now  decided.  Very  likely,  however,  the  result  might 
be  that,  unless  Mr.  Parker  should  produce  the  will  here,  where, 
by  our  statutes,  it  must  be  presented  for  probate,  if  the  jury 
should  find  the  domicile  of  the  testatrix  was  here,  or  if  he  has 
so  conducted  that  he  cannot  produce  it,  then  it  could  not  be  set 
up  in  this  State,  and  the  estate  of  the  testatrix  would  be  admin- 
istered as  though  she  had  died  intestate. 

I  think  the  demand  of  the  appellant,  that  the  question  of 
domicile  be  tried  by  a  jury,  should  be  granted. 

Appeal  sustained. 

An  issue  was  accordingly  framed,  and  sent  to  the  Circuit 
Court  for  trial  by  a  jury. 
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Maria  Dorado  y  Ferrer  et  al.,  by  Guardian 

Appellants, 

vs. 

Percy  H.  Pyne  et  al.,  Eioscutors,  etc..  Respondents. 

[81  New  York,  281.] 

Gifts  to  a  class. — Distribution  per  stirpes. 

The  rule  that  where  a  gift  is  made  by  will  to  a  person  described  as  standing  in  a 
certain  relation  to  the  testator,  and  to  the  children  of  another  standing  in  the 
same  relation,  they  take  /er  ca^ia,  not  per  stirpes,  is  not  absolute  ;  it  is  to  be 
goyemed  by  the  context,  and  will  yield  "  to  a  very  faint  glimpse  of  a  difiereot 
intent." 

F.,  at  the  time  of  making  his  will,  had  three  children  living;  a  daughter,  Ireoe, 
had  died  leaving  five  children ;  another  deceased  daughter,  Isabella,  left  a  son. 
In  his  will  he  gave  separate  legacies  to  the  three  living  children,  and  a  legacy 
to  *'  the  children  of  Irene."  His  residuary  estate  he  directed  '*  to  be  divided 
equally  between  Anita  (a  daughter),  the  children  of  Irene,  the  son  of  Isabel, 
and  Henry"  (a  son).  Held,  that  the  residuary  estate  should  be  distributed /rr 
stirpes^  not  per  capita,  the  "children  of  Irene,"  as  a  class,  together  receiving 
but  one  share. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing,  in  part,  a  de- 
cree, of  the  surrogate  of  the  county  of  Kew  York,  upon  the 
final  accounting  of  the  executors  of  the  will  of  Pedro  Ferrer  j 
Landa,  deceased. 

The  facts  are  set  forth  sufficiently  in  the  opinion. 

JF.  P,  Putney^  for  appellants. 
F.  P.  Catidert^  for  respondents. 

Dai^pobth,  J.  There  is  a  single  point  in  this  appeal.  It 
involves  the  construction  of  the  will  of  Pedro  Ferrer  of  Landu, 
and  is  presented  upon  the  following  facts : 

The  testator  was  the  father  of  five  children,  Irene,  Isabella, 
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Ana  or  Anita  (who  married  Don  Candido  Ainz),  Joseph,  and 
Henry.     Irene  married  and  died,  leaving  five  children ;  Isabella 
married  and  died,  leaving  one  child.    Henry  is  a  physician. 
The  will,  among  others,  contains  bequests  in  these  words  :  ^^  To 
my  dear  daughter  Anita,  wife  of  Candido  Ainz,  the  snm  of 
$50,000,  to  be  invested  in  her  name  in  some  good  security,  she 
having  the  benefit  of  the  interest  thereof,  but  not  the  capital ; 
and  after  her  death  she  can  will  the  amount  either  to  her  hus- 
band or  the  children  of  Irene,  and  no  other."    To  the  children 
of  Irene,  $50,000.    To  Henry,  the  doctor,  $25,000.    To  Joseph 
Ferrer,  of  Preval,  for,  etc.,  $5.    After  some  other  directions, 
follow  these  words :  '^  If,  after  realizing  all  my  iavestments,  and 
paid  all  my  bequests,  there  shall  be  a  remainder  after  paying  all 
expenses,  commissions,  etc.,  I  wish  the  same  to  be  divided 
equally  between  Anita,  the  children  of  Irene^  the  son  of  Isabel, 
and  Henry,  the  doctor."    The  will  was  admitted  to  probate,  and 
upon  subsequent  proceedings  before  the  surrogate,  it  appeared 
that  there  remained  in  the  hands  of  the  executors  the  sum  of 
$55,108  29,  liable  to  distribution  under  the  residuary  clause  of 
the  will  above  cited.    The  surrogate  held  that  it  should  be  dis- 
tributed^?^ capita^  and  not  per  stirpes^  that  each  child  of  the  tes- 
tator only  took  a  share  equal  to  one  of  the  children  of  Irene, 
thus  dividing  the  whole  into  eight  shares,  of  which  each  child 
of  Irene  should  receive  one.    The  other  beneficiaries  contend- 
ing that  the  distribution  should  be  per  stirpes^  and  not  per  cap- 
ita^  and  that  the  children  of  Irene,  as  constituting  a  class,  should 
together  receive  but  one  share,  appealed  to  the  Supreme  Court, 
where  their  contention  was  sustained,  and  the  decree  of  the  sur- 
rogate modified  accordingly.    The  correctness  of  this  decision 
is  the  only  question  upon  this  appeal.    In  Powell  on  Devises 
(vol.  2,  p.  331),  it  is  said  that  where  a  gift  is  made  to  a  person 
described  as  standing  in  a  certain  relation  to  the  testator,  and  to 
the  children  of  another  person  standing  in  the  same  relation,  as 
to  my  brother  A.,  and  the  children  of  my  brother  B.,  A.  only 
takes  a  share  equal  to  one  of  the  children  of  B.,  and  this  posi- 
tion is  abundantly  sustained  by  the  authority  of  English  cases 
{BlacJder  v.  Wehb^  2  P.  Wms.  383 ;  Dowding  v.  Smith,  3  Bear 
van,   541;  Lenden  v.  Blackmore,  10   Simonds,   626,  among 
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others),  and  to  some  extent  by  the  courts  of  this  country.  Yet 
if  the  case  stood  upon  the  words  of  the  residuary  clause  alone, 
wo  should  find  great  difficulty  in  confirming,  by  the  sanction  of 
this  court,  a  construction  opposed  to  the  apparent  meaning  of 
the  language  used  by  the  testator,  and  at  variance  with  the  nat- 
ural disposition  of  mankind.  We  find  the  testator  calling  to 
mind  his  children,  their  names,  their  relations  to  others  by 
marriage,  the  death  of  some,  and  with  these  incidents  before 
him  making  a  distribution  of  his  estate.  The  living  children 
are  named  by  him,  while  the  children  of  the  daughters  who  are 
dead  are  spoken  of  not  by  name,  but  ^^  as  the  son  of  Isabel,"  or 
**  the  children  of  Irene,"  evidently  giving  to  them  the  place  as 
recipients  of  his  bounty  which  Isabel  or  Irene,  if  living,  would 
have  filled.  He  designates  the  children  of  Irene  as  a  class,  and 
not  as  individuals,  remembers  them  not  in  their  own  persons, 
but  as  representatives  of  their  parent,  and  substitutes  them  in 
her  place.  We  are  unable  to  discover  any  intent  to  bestow 
upon  them  any  greater  or  more  numerous  marks  of  his  affection 
than  their  parent  would,  if  living,  have  received.  The  rule  re- 
ferred to  has,  in  modem  times,  been  applied  with  reluctance,  bj 
some  courts,  because  it  had  become  a  rule  of  property,  and  bj 
others  out  of  deference  to  its  supposed  authority ;  but  in  many, 
if  not  in  all  cases,  with  open  protest,  while  by  others  it  has  been 
wholly  rejected.  {Minter*s  Appeal^  40  Penn.  Ill ;  Raymond 
V.  niUhouse  [Conn.],  19  Alb.  L.  J.  623.)  It  is,  however,  not 
necessary  for  us  to  go  to  that  extent,  because  wherever  the  role 
is  adopted  it  is  also  held  that  it  is  to  be  governed  by  the  con- 
text, and  as  is  said  will  yield  ^^  to  a  very  faint  glimpse  of  a  dif- 
ferent intention."  (2  Jarman  on  Wills  [1st  Am.  ed.],  Ill, 
marg.  112 ;  Clark  v.  Zynch^  46  Barb.  69 ;  CoUifis  v.  HoxUy  9 
Paige,  81 ;  Brett  v.  Horton^  5  Jurist,  696 ;  Roper  on  Legacies, 
159 ;  LocTchart  v.  Lockhart,  3  Jones'  Eq.  pN".  Car.]  205 ;  Bd- 
colm  V.  Haynes^  96  Mass.  204.)  If,  therefore,  from  any  por- 
tion of  the  will  an  intention  can  be  discovered  that  the  children 
of  the  deceased  daughter  are  to  take  as  a  dajss,  and  not  as  indi- 
viduals, that  intention  must  prevail,  notwithstanding  the  rule  o£ 
construction  to  which  we  have  adverted.  It  may,  we  think,  be 
f oimd  in  the  preceding  clause  of  the  will,  and  is  fairly  to  be  de- 
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dnced  from  the  words,  "  To  the  children  of  Irene,  $60,000." 
This  is  plainly  a  bequest  to  those  persons  as  a  class,  in  their  rep- 
resentatire  capacity,  and  the  sum  named  goes  to  them  as  a  body, 
and  when  we  find  the  same  language  used  in  respect  to  the  same 
persons,  in  the  residuary  clause,  '*  the  children  of  Irene,"  as  re- 
cipients of  a  share  of  a  single  sum,  the  surplus,  we  conclude  that 
the  testator  used  the  words  in  the  last  clause  with  the  same  sig- 
nification, and  to  the  same  intent  as  in  the  first.  This  construc- 
tion also  assimilates  the  directions  of  the  will  to  the  provisions 
of  the  statute  regulating  the  distribution  of  estates,  and  accords 
with  the  general  justice  of  the  law. 

We  think,  therefore,  that  the  order  of  the  Supreme  Court 
was  correct,  and  should  be  afiSrmed. 

All  concur. 
Order  afiirmed. 


Herman  F.  Ebebts  et  al. 
Chables  H.  Ebebts  et  al. 

[42  Michigan,  404.] 

Devise  to  "subvivino  children." 

A  testator  devised  property  "  to  the  surviving  children  of  [her]  brothers."  ffM, 
that  she  meant  those  surviving  at  her  death,  and  not  those  who  were  alive  when 
the  wiU  was  made. 

Parol  evidence  of  the  circumstances  in  view  of  which  a  will  was  made  is  admis- 
sible as  tending  to  show  the  testator's  intent;  but  general  rules  of  construction 
should  not  be  set  aside  on  extrinsic  evidence,  unless  it  proves  that  they  do  not 
express  his  intent. 

Bill  to  obtain  a  judicial  construction  of  a  will.  The  case 
is  stated  in  the  dissenting  opinion  of  Mr.  JuJstlce  Graves. 
Complainants'  appeal. 
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Alfred  RusbM^  for  complainonte. 

Joseph  H,  BisseU  and  Sidney  D.  Miller ^  William  E,  Baul- 
hie  and  J.  Logan  Chipman^  for  defendants. 

CooLET,  J.  It  is  conceded  by  counsel  for  defendant  Joseph 
M.  Eberts,  that  the  general  role  of  constmction  of  wills  requires 
the  words  ^'  surviying  children  "  to  be  interpreted  as  intending 
only  those  who  were  snrviying  at  the  death  of  the  testatrix.  In- 
deed the  cases  of  Hansford  v.  Elliot^  9  Leigh,  79,  and  Martin 
y.  Kirhy^  11  Gratt.  67,  upon  opinions  in  which  some  reliance  \& 
placed  by  them,  f  idly  recognize  this  rule,  and  it  is  not  questioned 
anywhere. 

But  it  is  said  that  this  is  merely  a  general  rule,  and  in  any 
particular  case  parol  eyidence  of  the  circumstances  under  which 
the  will  was  executed  may  be  receiyed  to  show  that  such  was 
not  the  testatrix's  intent.  We  concede  that  the  surrounding 
circumstances  may  be  shown,  and  that  sometimes  they  are  yery 
conclusiye,  that  the  intent  was  different  from  what  might  be  in- 
ferred from  the  language  of  the  will,  interpreted  without  the 
aid  of  any  extrinsic  eyidence. 

But  in  this  case  the  parol  eyidence  merely  showed  that  there 
was  a  class  of  persons  answering  the  description  of  suryiying 
children  of  her  brothers  at  the  time  the  will  was  made,  and  also 
a  class  answering  the  same  description,  but  less  numerous,  at 
the  time  of  the  testatrix's  death.  But  whether  she  intended 
the  one  or  the  other  was  left,  on  the  eyidence,  whoUy  to  con- 
jecture. We  may  guess  that  she  meant  those  who  answered 
the  description  when  the  will  was  made ;  but  the  extraneous 
eyidence  brings  into  the  case  no  element  of  certainty  whateyer, 
and  a  construction  to  that  effect  must  be  based  upon  inference 
and  conjecture. 

We  are  not  at  all  inclined  to  follow  arbitrary  rules  of  con- 
struction to  the  oyerturning  of  a  testator's  real  intent ;  but  the 
rule  that  makes  a  will  speak  from  the  testator's  death  is  neither 
arbitrary  nor  unreasonable,  and  there  cannot  be  the  least  doubt 
that,  in  the  large  majority  of  cases,  it  corresponds  to  the  actual 
intent.    It  thus  becomes  a  rule  of  property,  and  should  not  be 
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set  aside  on  e^rinsic  evidence  in  any  case,  unless  the  court,  on 
placing  itself  in  the  position  occupied  by  the  testator  at  the  time 
he  made  the  will,  can  clearly  see  that  such  was  not  his  meaning. 
We  cannot  say  that  such  is  the  case  here. 

The  statute  (Comp.  L.  §  4349),  on  which  some  reliance  is 
placed,  cannot  help  this  defendant.  When  we  find  that  the 
will  only  makes  the  gift  to  persons  who  survived  the  testatrix, 
there  is  nothing  to  go  to  the  issue  of  others  who  died  before 
she  did. 

The  decree  must  be  modified  to  conform  to  this  view. 

Mabston,  C.  J.,  and  Campbell,  J.,  concurred. 

Gbaves,  J.  (dissenting).  This  case  comes  up  on  appeal 
from  a  decree  in  chancery  given  to  declare  the  meaning  of  a  de- 
vise contained  in  the  will  of  PhiUis  Eberts,  late  of  Chatham,  in 
Canada.  The  devise  in  question,  which  is  preceded  by  a  num- 
ber of  gifts,  is  in  these  terms : 

"  The  property  situated  in  the  city  of  Detroit,  State  of  Mich- 
igan, under  lease  to  Messrs.  Fisher,  I  give  and  bequeath  to  the 
surviving  children  of  my  brothers  Robert  M.  Eberts,  Joseph 
Eberts  and  Richard  Eberts,  in  equal  proportions." 

At  the  date  of  the  will  the  brothers  of  the  testatrix  had  been 
dead  many  years,  but  a  son  of  Richard  and  several  children  of 
each  of  the  other  two  were  living.  In  the  interval  of  a  little 
less  than  two  years  between  the  making  of  the  will  and  the  tes- 
tatrix's death,  Walter  Eberts  and  EflBe  Robertson,  two  of  the 
children  of  the  testatrix's  brother  Joseph,  also  died,  the  former 
leaving  a  son,  Joseph  M.,  and  the  latter  several  children. 

The  validity  of  the  devise  is  not  in  question,  but  the  con- 
troversy arises  on  the  meaning  of  the  word  "  surviving,"  which 
camiot  be  set  aside  and  must  be  interpreted. 

Notwithstanding  the  ability  with  which  the  case  has  been 
presented,  my  mind  has  fluctuated  as  I  have  examined  and  re- 
examined the  record  and  explored  the  authorities*  At  length, 
however,  I  have  reached  a  conclusion,  and  feel  satisfied  it  ac- 
cords with  what  the  testatrix  actually  intended. 

It  must  ever  be  the  aim  to  ascertain  what  mind  the  author 
of  the  wiU  had  at  the  time  of  executing  it,  and  in  order  to  se- 
VoL.  L— 36 


563  AMERICAN  PROBATE  REPORTS. 

cnre  safe  guides  and  methods  in  prosecating  th^  inquiry,  the 
law  has  suggested  various  roles,  and  recognized  certain  nuLTiing. 
and  principles  of  reasoning  to  be  resorted  to  and  applied  accord- 
ing to  the  nature  of  the  case.  In  view  of  their  facility,  it  is 
reasonable  to  exercise  caution  to  avoid  their  possible  misuse.  A 
given  rule  may  be  applied  in  the- wrong  place,  or  it  may  be  ap- 
plied beyond  its  reason. 

Formerly  the  Court  of  Chancery,  finding  no  other  period  to 
which  the  term  could  be  applied,  and  wishing  to  favor  the  vest- 
ing of  the  interest  on  the  ceasing  of  the  testator  to  hold  it,  was 
inclined  to  the  view  that  the  word  "  surviving "  should  be  re- 
ferred to  the  testator's  death.  But  the  rule  was  never  universal, 
and  the  modem  tendency  of  judicial  opinion  is  to  pay  less  at- 
tention to  it,  and,  with  or  without  the  light  of  admissible  extrin- 
sic facts,  examine  the  whole  will  in  order  to  lay  bare  the  true 
intent.  Undoubtedly  the  word  must  have  some  meaning,  and 
hence  must  be  referred  to  some  date ;  and  in  the  absence  of 
anything  to  fix  the  expression,  and  apply  it  in  some  other  sense 
equally  good  or  better,  it  must  be  held  to  signify,  surviving  at 
the  death  of  the  testatrix.  The  result  follows  as  a  necesfiaiy 
one.  But  this  signification  is  not  one  which,  in  this  case,  satis- 
fies the  mind.  It  is  not  the  sense  which  spontaneously  occurs, 
or  which  impresses  one  as  the  sense  intended  by  the  testatrix. 
It  is  impossible  to  avoid  feeling  that  it  is  merely  an  im- 
puted sense — an  artificial  meaning  which  the  testatrix  never 
conceived. 

Every  testamentary  gift  necessarily  implies  that  the  donee 
is  to  take  after,  and  not  before  the  donor's  death ;  and  hence, 
that  the  donee  is  to  survive  the  donor.  And  the  effect  cannot 
be  increased  by  saying  in  the  will  that  it  shall  only  operate 
from  the  testator's  death,  and  shall  transfer  interests  to  those 
only  who  shall  survive  him.  Unless,  therefore,  the  case  im- 
peratively demands  it,  there  is  strong  reason  for  declining  to 
hold  that  the  testatrix, in  using  the  words  "surviving  children," 
intended  children  surviving  herself.  Still,  if  no  other  period 
is  legitimately  pointed  out  to  which  the  expression  can  be  re- 
ferred, then  the  principle  must  prevail  that  all  the  words  of  the 
testatrix  are  to  be  taken  as  Iiaving  some  meaning,  and  the  Ian- 
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goage  must  be  applied  to  her  death.  But  there  is  sufficient  to 
relieve  the  case  from  this  extreme  resort.  Another  time  is  de- 
noted fully  and  positively,  and  the  effect  is  to  enable  the  Ian- 
goage  to  have  real  efficacy,  and  to  secnre  an  application  qualified 
to  satisfy  all  requirements,  It  is  brought  out  by  evidence,  and 
against  which  there  is  no  valid  ground  of  objection.  The  proof 
aUnded  to  is  of  changes  which  had  occurred  before  the  making 
of  the  will  in  the  families  of  the  three  brothers,  and  of  which 
changes  the  testatrix  was  cognizant,  and  with  reference  to  which 
she  is  to  be  taken  to  have  framed  the  wilL  Wharton's  Ev.  §  998 
and  notes ;  see,  also,  Neaihway  v.  Reed^  3  De  Gex,  M.  &  G.  18 ; 
17  K,  L.  &  E.  150. 

The  fact  is  conclusively  shown  that,  prior  to  the  will,  the 
three  brothers  and  a  number  of  their  children  had  died,  and 
that  the  testatrix  knew  it.  The  devise  must  be  read  in  the  light 
of  this  state  of  things,  and,  so  reading  it,  a  perfect  occasion  is 
supplied  for  the  word  "surviving."  The  testatrix  is  mentally 
discriminating  the  objects  of  her  bounty,  and  apportioning 
among  them  the  bounty  itself.  She  comes  to  this  lot  in  De- 
troit, and  decides  to  bestow  it  in  the  interest,  as  she  regards  it, 
of  her  three  brothers.  She  takes  account  that  they  are  dead, 
and  then  that  several  of  their  children  are  dead  likewise,  and 
thereupon,  speaking  in  the  present  tense,  she  says :  "  I  give  this 
property  to  the  *  surviving  children '  of  my  brothers  Robert  M. 
Eberts,  Joseph  Eberts  and  Richard  Eberts,  in  equal  proportion." 
Had  she  introduced  into  the  will  these  outlying  facts  to  which 
she  had  reference — ^had  she  said  there,  in  substance, "  my  broth- 
ers Robert  M.  Eberts,  Joseph  Eberts  and  Richard  Eberts,  being 
dead,  and  a  portion  of  their  children  having  died,  I  give  to  the 
*  surviving  children'  of  my  said  brothers,"  etc. — ^it  must  have 
had  effect  as  a  controlling  explanation.  The  court  must  have 
held  that  the  testatrix  was  referring  to  the  state  of  things  exist- 
ing at  the  time,  and  that  she  meant  those  of  her  brothers'  chil- 
dren who  were  then  their  "  surviving  children,"  and  not  those 
who  might  be  their  surviving  children  at  an  indefinite  future 
time.      WordsxDorth  v.  Woodj  1  H.  L.  Cases,  129. 

Now,  the  difference  between  the  case  here  supposed  and  the 
case  presented  is  not  a  difference  of  principle.     The  only  dis- 
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tinction  is  that,  in  one  case,  the  surrounding  explanatory  facts 
are  found  written  in  the  instrument,  and,  in  the  other,  are 
shown  by  extrinsic  evidence.  And  since  the  law  allows  these 
facts  to  be  brought  forward  by  outside  evidence,  and  for  the 
very  purpose  of  enabling  the  court  to  read  the  expression  "sur- 
viving children,"  in  the  sense  in  which  the  testatrix  used  it, 
the  effect  upon  construction  must  be  exactly  what  it  would  be 
if  the  will  itself  contained  the  evidence.  In  reaching  this  con- 
clusion, the  proof  of  declarations  by  the  testatrix,  and  the  hear- 
-say  and  traditionary  account  concerning  the  ownership  of  the 
lot,  are  wholly  excluded. 

The  remaining  point  may  be  disposed  of  briefly.  The  opin- 
ion already  expressed  goes  far  to  dispose  of  it.  The  question 
is,  whether  the  devise  as  respects  the  two  children  of  Joseph, 
Walter  and  Effie,  who  died  in  the  testatrix's  lifetime,  became 
wholly  ineffective ;  or  whether  the  interest  the  testatrix  carved 
out  for  them  by  it  passed  to  their  issue  by  force  of  the  statute 
at  her  death  ? 

The  general  rule  of  law  is  admitted  that,  in  case  the  devisee 
dies  in  the  testator's  lifetime,  the  devise  lapses,  and  affords  no 
ground  in  which  an  interest  can  take  root.  But  the  statute 
creates  an  exception,  and  the  final  inquiry  is  whether  the  case 
comes  within  it. 

The  section  is^as  follows : 

"  When  a  devise  or  legacy  shall  be  made  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  or  legatee  shall 
die  before  the  testator,  leaving  issue  who  shall  survive  the 
testator,  such  issue  shall  take  the  estate  so  given  by  the  will, 
in  the  same  manner  as  the  devisee  or  legatee  would  have 
done  if  he  had  survived  the  testator ;  unless  a  different  disposi- 
tion  shall  be  made  or  directed  by  the  will."     Comp.  L.  §  4349. 

As  I  view  it,  the  case  is  covered  by  this  provision.  Walter 
Eberts  and  Effie  Kobertson  were  relations  of  the  testatrix,  and 
they  left  issue  who  survived  her.  All  the  required  conditions 
are  present.  The  word  "  children  "  is  a  proper  term  by  which 
to  designate  persons  who  are  to  take  as  devisees,  and  the  word 
"  surviving,"  which  the  testatrix  joined  with  it,  caused  no  ob- 
scurity or  want  of  certainty,  when  read  in  the  sense  in  which 
she  used  it.   The  effect  was  to  denote  at  once  the  respective  ob- 
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jects  of  the  gift,  and  to  exclude  the  idea  of  a  bounty  floating  to 
await  the  ascertainment  of  its  individual  recipients. 

The  very  persons  intended  were  as  certainly  identified  as 
they  would  have  been  had  the  testatrix  supplemented  her  de- 
scription by  the  mention  of  the  respective  names,  and  Walter 
EbertB  and  Effie  Bobertson  were  included.  She  did  not  leave 
the  exact  cast  of  the  individuals  she  willed  to  be  takers  to  the 
accidents  of  life  or  to  any  future  time  or  contingency.  It  was 
not  in  her  mind  to  so  shape  her  will  in  regard  to  this  lot  that, 
at  her  death,  the  whole  might  go  to  any  very  small  number  of 
the  children  of  her  brothers,  or  possibly  to  one  alone ;  or,  in  a 
given  contingency,  fall  to  others,  however  distant,  who  might 
be  her  lawful  heirs.  The  persons  to  be  devises  were  pointed 
out  when  the  will  was  made.  Hence  the  case  is  not  analogous 
to  one  where  the  objects  are  left  uncertain,  as,  for  example, 
where  the  gift  is  to  such  members  of  a  class  as  shall  be  living 
at  the  death  of  the  donor.  Then  the  gift  is  a  float  until  the 
arrival  of  the  specifled  event,  and  it  is  not  previously  known  in 
whose  favor  it  can  have  effect.  No  given  individual  is  devisee 
or  legatee  as  yet. 

The  mere  circumstance  that  those  mentioned  as  devisees 
composed  a  numerous  body  is  not  perceived  to  be  of  any  im- 
portance. The  statute  seems  to  be  just  as  applicable  in  terms 
and  spirit  to  such  a  case,  as  to  one  where  the  gift  is  to  a  single 
individual ;  and  such,  I  gather  from  the  repoK,  is  the  opinion  of 
the  Supreme  Court  of  Massachusetts,  in  Ballard  v.  BaUard^  18 
Pick.  41. 

The  result,  upon  the  view  here  taken,  is  that  the  decree  be- 
low should  be  afiirmed ;  but  this  is  only  my  own  judgment. 
My  brethren  apply  a  principle  which  leads  to  an  opposite  de- 
termination, and  one  that  defeats,  as  I  believe,  the  real  intent 
of  the  testatrix.  I  think  the  case  is  fairly  exempt  from  the 
rule  relied  on,  and  that  lawful  means  are  given  for  ascertaining 
and  respecting  the  actual  meaning  of  the  testatrix,  apart  from  a 
mere  artificial  construction  of  a  single  expression. 

I  accordingly  dissent  from  the  judgment  of  the  court. 


See  Pinkham  v.  Blair,  ante,  p.  114;  Dove  v.  Torr,  ante,  p.  433. 
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Hannah  M.  Smalley  vs.  Bart  K.  Smalley. 

[70  Maine,  546.] 

Beneficial  interest  of  witness. 

An  heir-at-law,  who  is  disinherited,  is  a  competent  witness  in  support  of  the 

will,  by  which  he  is  disinherited. 
So,  when  though  a  legatee,  his  legacy  is  conceded  to  be  less  than  his  interest  in 

the  estate  as  heir. 
On  receiving  a  trivial  legacy  under  a  will,  by  which  he  is  deprived  of  a  larger 

estate  as  heir,  is  hot  to  be  regarded  as  beneficially  interested  under  the  same. 

so  that  he  cannot  be  an  attesting  witness  thereto. 

Appeal  from  a  decree  of  the  judge  of  probate  for  the  coun- 
ty of  Knox,  disallowing  the  will  of  Archelaus  Smalley,  late  of 
St.  George  in  said  county. 

The  will,  omitting  the  formal  parts,  is  as  follows : 

"  I  give  and  bequeath  unto  my  beloved  wife,  Bitnnah  M., 
and  to  each  of  my  children  equally  alike,  namely,  Tobias  Smal- 
ley, Eli  F.,  Isaac  K.,  Archelaus,  Jr.,  and  Shepherd  A.  Smalley, 
all  my  real  and  personal  estate." 

"  I  also  give  unto  each  of  my  children,  namely,  to  the  heir 
of  Keturah  Marshall,  Maiy  Wilson',  Henry  Smalley,  John  H. 
Smalley,  Bart  K.  Smalley,  Sarah  S.  Shaw,  Thomas  G.  Smallej, 
Joanna  Fierson,  and  Aaron  H.  Smalley,  one  dollar  each." 

^^  I  give  unto  my  children,  Achsa  Jane,  Amelia  A.  and  Li2- 
zietta  Smalley,  one  cow  each  when  they  are  married." 

^'  I  also  appoint  my  son,  Aaron  H.  Smalley  of  St.  George, 
my  executor  of  this,  my  will,  to  settle  my  said  estate  and  to  pay 
all  my  just  debts." 

The  will  is  dated  May  1,  1871,  and  the  attesting  witnesses 
are  Eobert  Long,  Bart  K.  Smalley,  and  Orson  H.  Seavy. 

At  a  Frobate  Court  held  in  said  county,  third  Tuesday  of 
March,  1879,  said  will  having  been  presented  for  probate,  it  was 
ordered  by  the  judge  of  probate  that  it  should  not  be  approved 
and  allowed,  as  it  was  not  executed  in  accordance  with  the 
provisions  of  B.  S.,  but. that  the  same  be  declared  null  and 
void. 
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Whereupon  the  said  Hannah  M/  Smallej  gave  notice  that 
«he  claimed  an  appeal  from  said  decree,  and  for  the  follow- 
ing reasons: 

1.  Because  the  said  will  was  improperly  and  illegallj  dis- 
approved and  disallowed,  and  declared  to  be  null  and  void. 

2.  Because  said  will  was  duly  executed  in  accordance  with 
the  provisions  of  the  statutes  of  Maine,  and  the  decision  of  said 
<x>urt  in  that  respect  was  not  according  to  the  fact. 

3.  Because  the  said  Archelaus  Smalley,  on  the  first  day  of 
May,  A.  D.  1871,  then  being  in  full  life  and  of  sound  mind,  and 
of  the  age  of  twenty-one  years,  duly  made  and  signed  said  writ- 
ing testamentary,  and  the  same  was  subscribed  in  his  presence 
by  three  credible  attesting  witnesses,  not  beneficially  interested 
under  said  will. 

4.  Because  said  will  ought,  in  law  and  in  fact,  to  be  ap- 
proved, allowed  and  established  as  the  last  will  and  testament 
of  said  Archelaus  Smalley. 

This  appeal  was  seasonably  claimed  and  a  bond  filed  by  the 
appellant,  and  approved  by  the  judge  of  probate,  as  required 
by  the  statute. 

The  said  Bart  K.  Smalley  appeared  in  the  Probate  Court 
and  contested  the  due  execution  of  said  will. 

Said  Bart  K.  Smalley  is  a  son  and  heir-at-law  of  the  said 
Archelaus  Smalley,  and  also  a  legatee  under  the  will,  as  there- 
in appears. 

The  will  is  contested  upon  the  ground  that  said  Bart  K. 
Smalley  was  not  a  competent  witness  to  the  will. 

Said  Archelaus  Smalley  left  an  estate  of  about  one  hundred 
and  seventy-five  acres  of  land  with  a  dwelling  house  and  other 
buildings  thereon,  and  personal  property  sufiicient  to  pay  his 
debts.  His  real  estate  is  valued  at  $1,000,  and  situate  in  St. 
<leorge. 

The  said  Archelaus  Smalley  left  at  his  deceased  the  follow- 
ing children : 

Tobias  Smalley,  Eli  F.  Smalley,  Isaac  K.  Smalley,  Arche- 
laus Smalley,  Jr.,  Shepard  A.  Smalley,  Achsa  Jane  Smalley, 
Amelia  A.  Smalley,  Lizzietta  Smalley,  Henry  Smalley,  John 
H.  Smalley,  Bart  K.  Smalley,  Sarah  S.  Shaw,  Thomas  G-.  Smal- 
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ley,  Joanna  Pierson,  Aaron  H.  Smalley,  and  Maiy  Wilson  the 
daughter  of  a  deceased  daughter. 

The  case  is  submitted  to  the  law  court.  If  the  said  Bart  E. 
Smalley  was  a  competent  witness  to  the  will,  the  decree  of  the 
judge  of  probate  is  to  be  reversed  and  a  decree  entered  approv- 
ing  the  will.  If  he  was  not  a  competent  witness  the  decree  of 
the  judge  of  probate  is  to  be  affirmed. 

A.  P,  Govld^  for  the  appellant. 
D.  N.  Morilandy  for  the  appellee. 

Appleton,  C.  J.  This  is  an  appeal  from  a  decree  of  the 
judge  of  probate  disallowing  the  wiU  of  Archelaus  Smalley. 

Bart  K.  Smalley,  a  son  of  the  testator  and  a  l^atee  under 
the  will  to  the  amount  of  one  dollar,  was  an  attesting  witness  to 
the  same.  It  is  conceded  that  had  there  been  no  will  lus  inter- 
est as  heir-at-law  would  have  been  greater  than  that  under  the 
provisions  of  the  will. 

The  will  is  contested  on  the  ground  that  he  was  not  a  com- 
petent attesting  witness. 

The  statute  relating  to  the  attestation  of  wills  has  under- 
gone variouls  verbal  changes  in  the  different  revisions  of  the 
statutes. 

By  the  statute  of  1821,  c.  38,  §  2,  a  will  to  be  valid  must  "  be 
attested  and  subscribed  in  the  presence  of  the  testator  by  three 
credible  witnesses." 

In  the  revision  of  1867,  c.  74,  §  1,  a  will  to  be  valid  mufit 
be  subscribed  ^^by  three  disinterested  and  credible  attesting 
witnesses." 

Li  1859,  by  c.  120,  section  'first  of  c.  74  was  amended  by 
striking  out  the  words  ^^  disinterested  and  "  and  adding  thereto 
"  not  beneficially  interested  under  the  provisions  of  the  will" 

In  the  revision  of  1871,  c.  74,  §  1,  the  words  "the  provisions 
of  "  were  stricken  out  so  that  now  a  will  is  required  to  be  wit- 
nessed "  by  three  credible  attesting  witnesses  not  beneficially 
interested  under  said  will." 

By  a  series  of  decisions  in  England  and  in  this  country,  it 
has  been  determined  that  the  word  "  credible  "  was  used  as  the 
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equivalent  of  ^^  competent,"  so  that  the  question  in  sach  case  ia 
whether  the  attesting  witness  was  a  competent  witness.  War- 
ren V.  Boater^  48  Maine,  193  ;  Hawes  v.  Humphrey ^  9  Pick. 
361;  Haven  v.  Howa/rd^  23  Pick,  10 ;  Carlton  y.  Carlton^  40  N. 
H.  14. 

Now,  in  this  case,  Bart  K.  Smallej  is  not  interested  to  sus- 
tain the  will,  hut  rather  to  defeat  it.  When  a  witness  is  pro- 
duced to  testify  against  his  interest,  the  mle  that  interest  dis- 
qualifies does  not  apply.  1  Greenl.  Ev.  §  410.  A  legatee,  one 
of  several  heirs-at-law  of  &  testator^  the  validity  of  whose  will 
is  in  question,  may  be  called  as  a  witness  in  support  of  a  will, 
when  his  interest  is  manifestly  adverse  to  that  of  the  party  call- 
ing him.  Clark  v.  Vorce^  19  Wend.  232.  So,  in  Sparhawk  v. 
Sparhawky  10  Allen,  166,  an  heir-at-law,  who  is  disinherited  by 
the  will,  is  a  competent  witness  in  its  support.  It  is  against  his 
interest  to  support  the  will,  and,  whether  entirely  or  partially 
disinherited,  the  same  mle  must  apply  so  long  as  it  is  his  inter- 
est to  defeat  the  wiU. 

So  if  it  stand  indifferent  to  the  witnesses,  whether  the  will,^ 
under  which  they  are  legatees,  and  to  which  they  are  witnesses, 
be  valid  or  not,  the  witnesses,  though  legatees,  are  ^^  credible." 
10  Bac.  Abr.  628  of  Wills  D.  When  an  attesting  witness 
would  take  the  same  interest  under  a  former  will  to  which  he 
wafi  not  a  witness,  as  under  a  later  will,  he  stands  indifferent  in 
point  of  interest  and  is  a  good  witness  to  prove  the  latter  will. 
3  Stark.  Ev.  1692. 

It  is  apparent  that  Bart  K.  Smalley,  before  any  change  of 
the  statute  of  1821,  was  a  credible,  that  is  a  competent  witness,. 
because  his  interest  would  be  adverse  to  the  will. 

When  the  word  '*  disinterested  "  was  inserted  in  the  statute, 
as  opposed  to  interested,  the  result  perhaps  might  be  to  ex- 
clude an  attesting  witness  whose  interest  it  was  to  defeat  the 
will. 

But  whether  so  or  not,  when  that  word  was  stricken  out  and 
the  attesting  witness  was  required  to  be  one  not  beneficially  in- 
terested under  the  will,  the  obvious  intention  was  to  exclude 
those  who  were  to  receive  a  benefit  under  the  will,  not  those 
who  were  pecuniarily  losers  by  its  provisions.  "  The  reason 
why  a  legatee  is  not  a  witness  for  a  will  being  because  he  i& 
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presumed  to  be  partial  in  swearing  for  his  own  interest ;"  that 
reason  ceases  to  exist  when  his  interest  is  dissevered  bj  sach 
will.     Oxenden  v.  Penrise^  2  Salk.  691. 

One  who  is  neither  interested  to  defeat  or  sustain  the  will, 
may  well  be  deemed  disinterested.  An  heir-at-law,  who  is  dis- 
inherited in  whole  or  in  part  is  not  disinterested  in  the  result, 
for  he  has  an  interest  to  defeat  the  will.  Hence  he  is  not  dis- 
interested in  the  result. 

The  change  of  language  was  to  remedy  or  rather  prevent 
such  conclusion.  The  witness  beneficially  interested  under  the 
will  was  one  gaining  by  and  under  its  provisions.  But  an  at- 
testing witness  who  is  called  to  establish  a  will  by  which  he  is 
divested  of  his  inheritance  can  hardly  be  regarded  as  beneficial- 
ly interested  by  it,  and  so  interested  to  maintain  it.  One  losing 
an  estate  by  a  will  under  which  he  is  a  legatee  for  a  cent  or 
a  dollar,  cannot  in  any  ordinary  use  of  language  be  considered 
as  a  gainer — or  beneficially  interested — ^unless  a  loss  is  deter- 
mined to  be  a  gain.  As  is  well  remarked  by  Bigelow,  C.  J., 
in  Sparhawk  v.  Sparhawk^  referring  to  Hwoen  v.  HiUiardj 
23  Pick.  10,  where  it  was  said  to  be  held  that  a  witness  might 
be  incompetent  when  his  interest  was  adverse  to  the  validity  of 
the  will ;  ^'  certainly  so  far  as  it  seems  to  support  the  proposi- 
tion that  an  heir-at-law,  who  is  disinherited  in  part  or  in 
whole  by  will,  is  incompetent  as  an  attesting  witness,  the  case 
is  contrary  to  well  established  principles,  and  must  be  over- 
ruled." 

Undoubtedly,  the  object  in  giving  this  trivial  legacy  was  to 
guard  against  the  witness  taking  a  portion  of  the  estate  under 
the  provisions  of  §  9,  by  which  a  child  onutted  in  the  will  may 
have  its  share  of  the  estate,  unless  such  omission  was  intentioDal 
or  such  child  had  had  its  due  proportion  of  the  estate  daring 
the  life  of  the  testator. 

The  decree  of  the  judge  of  probate  is  reversed,  and  a  de- 
cree is  to  be  entered  that  the  will  be  affirmed. 

Walton,  Barbows,  Dakfobth,  Libbet  and  Symonds,  JJ., 
concurred. 


That  an  executor  is  a  competent  witness  to  prove  a  will,  see  Stewart  t. 
Harriman,  ante,  p.  05. 
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James  M.  Watson  et  al.  vs.  Horace  H.  Watson. 

w 

[128  Maasaohusetto.  152.] 

Ex-BCnON  TO   TAKE  UNDEB  WILL. — EsTOPPEL  TO  ASSERT  ADVERSE 

INTERESTS. 

A  person  accepting  and  holding  a  beneficial  interest  under  a  will  cannot,  either 
in  equity  or  at  law,  assert  an  independent  title  in  other  property  against  the 
wilL  But  if,  after  having  received  a  legacy  in  ignorance  of  this  rule,  he,  imme- 
diately upon  being  informed  of  the  rule,  and  before  any  other  person's  rights 
have  been  affected,  returns  the  legacy  to  the  executor,  and  gives  him  notice 
that  he  elects  not  to  take  it,  the  rule  does  not  apply. 

Pbtition  by  James  M.  Watson,  Edward  W.  Watson  and 
Albert  M.  Watson  for  the  partition  of  certain  lands  on  Clark's 
Island,  in  the  harbor  of  Plymouth,  formerly  owned  by  the 
grandfather  of  the  petitioners,  who  was  the  great-grandfather 
of  the  respondent,  and  who  died  intestate,  and  which  by 
various  conveyances  had  become  the  common  and  undivided 
property  of  the  petitioners  and  of  an  uncle  of  theirs,  in  the 
following  proportions :  "James,  six  forty-eighths ;  Edward, 
seven  forty-eighths;  Albert,  six  forty-eighths >;  and  the  uncle, 
twenty-nine  forty-eighths ;  and  so  continued  at  the  death  of  the 
uncle,  who  left  a  will,  which  was  duly  admitted  to  probate  on 
October  9, 1876,  and  contained  the  following  provisions : 

"  8.  I  give  to  my  nephew,  Edward  W.  Watson,  the  sum  of 
fifty  dollars  and  my  old  easy-chair. 

"  9.  I  give  to  my  nephew,  James  M.  Watson,  my  boat  called 
the  Albert  Mortimer,  and  her  outfit.  Also  one  bedstead,  one 
mattress,  two  pillows,  two  sheets,  two  blankets,  one  large  silver 
spoon,  six  wooden  chairs,  one  cane-bottom  roundabout,  the  fur- 
niture which  belonged  to  his  aunt  Eliza,  six  hens  and  a  cockerel, 
and  one  cow  called  the  Marshfield  cow.  I  also  give,  devise  and 
bequeath  to  the  said  James  M.  Watson  my  share  in  the  salt- 
marsh  lot  at  the  Gurnet,  and  all  my  right,  title  and  interest  in 
and  to  two  acres  and  twenty  rods  of  land  on  said  Clark's  Island, 
lying  in  the  cedar  field,  so  called,  and  adjoining  his  homestead ; 
to  have  and  to  hold  the  same  to  him,  his  heirs  and  assigns,  in 
fee  simple  forever. 
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^^  10.  I  gi ve^'devise  and  bequeath  to  mj  great-nephew,  Horace 
Herbert  •Watson,  grandson  of  my  brother  John  Watson,  ten 
acres  of  pasture  land  on  said  Clark's  Island,  on  the  northeast 
side  of  the  cedar  field,  and  adjoining  the  same ;  the  lines  there- 
of to  ran  parallel  with  said  cedar  field,  to  be  fenced  by  him  at 
his  own  expense ;  to  have  and  to  hold  the  same  to  the  said 
Horace  Herbert  Watson,  his  heirs  and  assigns,  absolutely  and  in 
fee  simple  forever.  I  also  give  to  said  Horace  Herbert  one 
lai^  silver  spoon.  * 

"  11,  I  give  to  my  nephew,  Albert  Mortimer  Watson,  all  my 
farming  utensils,  live  stock,  and  crockery  ware,  not  hereinbefore 
disposed  of,  absolutely  and  for  his  own  use. 

^^  13.  I  give,  devise  and  bequeath  to  my  aiid  nephew,  Albert 
Mortimer  Watson,  the  elder  of  that  name,  the  use,  income  and 
improvement  of  all  my  real  estate  situated  on  said  Clark's  Island, 
saving  and  excepting  herefrom  the  parcels  of  land  hereinbefore 
devised  to  James  M.  Watson  and  Horace  Herbert  Watson,  by 
articles  9  and  10  respectively ;  to  have  and  to  hold  the  same  for 
and  during  the  term  of  his  natural  life,"  with  remainder  to  his 
son,  Albert  M.  Watson,  Jr.,  in  fee. 

The  petitioner  Albert  was  also  appointed  executor  of  the 
will,  and  took  out  letters  testamentary,  but  has  settled  no  account 
in  the  Probate  Court. 

All  the  petitioners  received  the  legacies,  and  James  entered 
upon  the  lands  devised  to  him,  under  the  will^  except  that  Ed- 
ward did  not  receive  the  chair  bequeathed  to  him  ;  and  at  the 
time  of  receiving  the  legacies  and  entering  upon  the  lands,  thej 
were  aware  of  the  provisions  of  the  will,  but  were  ignorant  of 
the  alleged  rule  of  law,  that  if  any  person  shall  take  any  beoe* 
ficial  interest  under  a  will,  he  shall  be  held  thereby  to  confirm 
and  ratify  every  other  part  of  the  will ;  and  they  received  the 
legacies  and  entered  upon* the  lands  in  ignorance  of  the  law, 
and  without  consulting  counsel. 

The  petitioners  were  first  informed  of  that  rule  of  law  about 
the  middle  of  November,  1877,  by  their  counsel,  after  an  inter- 
view between  him  and  the  counsel  for  the  respondent,  by  whom 
he  was  informed  that  he  contended  that  such  was  the  hiw ; 
whereupon  Edward,  to  whom  no  land  was  devised  under  said 
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will,  immediately  returned  the  legacy  received  by  him  to  the 
execntor,  with  this  statement  in  writing  and  signed  :  ^^  I  have 
just  been  informed  that  I  cannot  claim  rights  as  a  tenant  in 
common  of  the  land  claimed  by  Horace  H.  Watson,  if  I  con- 
clude to  take  the  legacy  of  fifty  dollars.  I  therefore  notify  you 
of  my  election  not  to  take  the  legacy." 

In  the  petition,  the  petitioners  respectively  claimed  the 
shares  belonging  to  them  at  the  death  of  their  uncle,  as  above 
stated,  and  Albert  also  claimed  a  life  estate  in  the  share  belong- 
ing to  the  imcle,  and  it  was  alleged  that  Albert's  son  was  enti- 
tled to  the  remainder  of  this  share.  ^Notice  was  issued  to  Al- 
bert's son,  and  a  guardian  (id  2^^^m  appointed  for  him  ;  and  to 
Horace  H.  Watson,  who  filed  an  answer  denying  that  the 
lands  described  in  the  petition  were  owned  in  common  by  the 
petitioners,  and  alleging  that  ten  acres  thereof,  being  those  de- 
scribed in  the  tenth  article  of  the  will,  were  owned  by  him  in 
severalty. 

At  February  term,  1878,  the  case  was  submitted  by  all  the 
parties  to  the  judgment  of  the  Superior  Court,  upon  the  facts 
above  stated,  with  this  memorandum  above  the  signature  of  the 
petitioners'  attorney :  "  The  petitioners  do  not  hereby  waive  the 
right  hereafter  to  elect,  upon  a  decision  of  the  law,  if  they  should 
desire."  Allen,  J.,  gave  judgment  for  the  respondent  Horace 
H.  Watson  as  to  the  parcel  claimed  in  his  answer ;  and  judgment 
for  the  petitioners  for  partition  of  the  residue  of  the  land.  The 
petitioners  appealed  to  this  court. 

C.  G.  Davis,  for  the  petitioners. 

A.  Mdsorty  for  the  respondent. 

Gray,  C.  J.  The  principle  on  which  the  respondent  relies 
was  thus  stated  by  Chief  Justice  Shaw :  "It  is  now  a  well  set- 
tled rule  in  equity,  that  if  any  person  shall  take  a  beneficial  in- 
terest under  a  will,  he  shall  be  held  thereby  to  confirm  and 
ratify  every  other  part  of  the  will,  or,  in  other  words,  a  man 
shall  no.t  take  any  beneficial  interest  under  a  will,  and  at  the 
same  time  set  up  any  right  or  claim  of  his  own,  even  if  o.ther- 
wise  legal  and  well  founded,  which  shall  defeat  or  in  any  way 
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prevent  the  full  effect  and  operation  of  every  part  of  the  wilL'^ 
Hyde  v.  Baldwin^  17  Pick.  303, 308. 

In  this  Commonwealth  it  has  been  decided,  in  accordance 
with  the  opinion  of  Lord  Mansfield,  Lord  Longhborongfa  and 
Lord  Bedesdale,  that  the  role  holds  good  at  law  as  well  as  in 
eqnity.  Smith  v.  Smithy  14  Gray,  532 ;  Brown  v.  Brown^  108 
Mass.  386 ;  Hapgood  v.  HaugkUm,  22  Pick.  480,  483 ;  Doe  v. 
Cavendish,  3  Doug.  48,  55  ;  s.  c.  4  T.  R  741,  743,  note ;  Wil 
son  V.  Toumshend,  2  Ves.  Jr.  693,  696 ;  Birmvngham  v.  E^r- 
wan,  2  Sch.  &  Lef.  444,  450.  Were  it  not  so,  there  were  few 
cases  in  which  it  could  have  been  enforced  at  all  before  the  St 
of  1857,  c.  214,  conferred  upon  this  court  full  chancery  juris- 
diction. 

But  the  doctrine,  whether  applied  in  practice  on  the  common 
law  or  on  the  equity  side  of  the  court,  depends  not  upon  tech- 
nical roles,  but  upon  principles  of  equity  and  justice,  and  upon 
actual  intention.  An  election  made  in  ignorance  of  material 
facts  is,  of  course,  not  binding,  when  no  other  person's  rights 
.  have  been  affected  thereby.  So,  if  a  person,  though  knowing 
the  facts,  has  acted  in  misapprehension  of  his  legal  rights,  and 
in  ignorance  of  his  obligation  to  make  an  election,  no  intention 
to  elect,  and  consequently  no  election,  is  to  be  presumed.  This 
has  been  settled  in  England  by  a  long  series  of  authorities,  of 
which  it  is  siifficient  to  cite  a  few :  Pusey  v.  De^koworie,  3  P. 
Wms.  315 ;  Wake  v.  Wake,  1  Ves.  Jr.  335 ;  s. c.  3  Bro.  Ch.  255; 
Padhury  v.  Clark,  2  Macn.  &  Gord.  298 ;  s.  c.  2  Hall  &  Tw. 
341 ;  Spread  v.  Morgan,  11  H.  L.  Cas.  588, 602,  611,  615 ;  see, 
also,  Stratford  v.  Powell,  1  Ball  &  Beatty,  1 ;  Briscoe  v.  Bris- 
coe, 1  Jon.  &  Lat.  334 ;  s.  c.  7  Irish  Eq.  123  ;  Sioeetman  v. 
Sioeetman,  I.  R.  2  Eq.  141.  In  Heed  v.  Dickerman,  12  Pick. 
146,  151,  and  in  Dday  v.  Yinal,  1  Mete.  57,  65,  the  rule  was 
so  stated,  and  not  denied,  but  the  facts  did  not  call  for  its  ap- 
plication. 

Where  the  law  allows  the  probate  of  a  will  in  either  of  two 
forms — in  common  form,  expose,  upon  being  presented  by  the 
executor ;  or  in  solemn  form,  upon  the  application  of  any  person 
interested  and  notice  to  all  others — a  person  who  has  received 
a  legacy  under  a  will  proved  in  common  form,  is  permitted,  on 
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tendering  back  the  amount  to  the  executor,  or  bringing  it  into 
court,  to  contest  the  validity  of  the  will,  and  compel  it  to  be 
proved  in  solemn  form.  Bell  v.  Armstrong^  1  Add.  Eccl.  365,. 
374,  and  cases  cited ;  HcmMeU  v.  Hamblett^  6  N.  H.  333 ;  Holt 
V.  Rice^  64  N.  H.  398. 

In  Hyde  v.  Baldwin^  17  Pick.  303,  where  the  holder  of 
land  under  a  mortgage  title  disposed  of  it  bj  will,  as  if  it  were 
his  absolute  estate,  and  bequeathed  his  personal  property  to  the 
mortgagee,  the  latter  was  not  aUowed  to  maintain  a  bill  in  equity 
to  redeem  the  mortgage,  because,  as  Chief  Justice  Shaw  said, 
"  by  accepting  and  retaining  the  bequest  made  him  in  the  will, 
he  has  manifested  his  election  to  hold  under  the  will,"  and 
therefore,  by  the  principle  of  equity  already  stated,  "  would  be 
precluded  from  setting  up  a  legal  or  equitable  claim  of  his  own,, 
the  assertion  of  which  would  defeat  a  provision  of  that  will,, 
under  which  he  claims  and  has  received,  and  now  holds  and  in- 
tends to  hold,  a  beneficial  bequest." 

In  Smith  V.  Smithy  14  Gray,  532,  in  which  a  testator  who 
had  conveyed  lands  by  deed  to  one  person,  devised  part  of  the 
same  lands  to  another,  and  the  rest  thereof,  with  other  land,  to 
the  grantee ;  and  it  was  held  that  the  latter  could  not,  when 
sued  at  law  by  the  first  devisee,  set  up  in  opposition  to  the  will 
a  title  under  the  deed ;  it  appeared  by  the  defendant's  own  ad- 
missions, and  by  the  verdict  of  the  jury  under  the  instructions 
given  them,  that  he,  with  a  fuU  opportunity  to  judge  and  full 
knowledge  of  the  nature  of  the  estate  and  its  situation,  had  ac- 
cepted and  was  determined  to  hold  all  the  estate  devised  to  him 
by  the  will,  and  had  acted  upon  that  purpose  so  that  it  was  es- 
tablished that  he  had  elected  to  take  the  estate  devised  to  him ; 
and  he  intended  to  hold  under  the  deed,  only  if  the  law  allowed 
him  to  claim  under  both. 

In  Browii  v.  Brovm^  108  Mass.  386,  the  point  adjudged  was^ 
that  in  order  to  prove  an  election  between  a  life  estate  previ- 
ously existing  and  a  provision  made  by  will,  it  was  necessary  to 
show  an  intelligent  acceptance  of  the  latter,  and  that  there  would 
be  no  intelligent  acceptance  thereof  if  the  person  accepting  had 
not  mental  capacity  to  understand  what  the  life  estate  was,  or 
what  the  provision  was,  or  to  consider  or  compare  to  some  ex- 
tent the  advantages  of  the  two ;  and  the  further  ruling  of  the 
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court  below,  that  it  was  not  necessary  that  there  should  have 
been  a  knowledge  that  the  acceptance  of  the  one  was  a  renounc- 
ing of  the  other,  does  not  appear  to  have  been  objected  to  at 
the  trial,  and,  being  in  favor  of  the  party  against  whom  the  ver- 
dict was  returned,  was  not  and  could  not  be  drawn  into  judg- 
ment in  this  court. 

In  the  present  case,  the  testator  and  the  three  petitioners 
being  the  owners  as  tenants  in  common  of  the  land  of  which 
partition  is  sought,  the  testator  devised  ten  acres  thereof  bj 
metes  and  bounds  to  the  respondent.  This  devise  is,  of  course, 
ineffectual  as  against  the  co-tenants,  unless  they  have  confirmed 
it.  Peahody  v.  Minot^  24  Pick.  329 ;  Sullwan  v.  Hclmes^  8 
Gush.  252. 

The  testator  also  made  bequests  to  each  of  the  petitioners. 
To  the  petitioner  James  he  gave  his  interest  in  other  two  acres 
and  twenty  rods  of  the  same  estate,  and  in  another  lot  of  land, 
as  well  as  certain  chattels;  to  the  petitioner  Albert,  an  estate 
for  life,  with  remainder  to  his  son  in  fee,  in  all  the  testator's 
real  estate  not  included  in  the  devises  to  the  respondent  and  to 
James,  and  certain  chattels  absolutely;  and  to  the  petitioner 
Edward,  a  legacy  of  fifty  dollars.  AU  the  petitioners  received 
these  legacies,  and  James  entered  upon  the  lands  devised  to  him, 
with  knowledge  of  the  provisions  of  the  will,  but  in  ignorance 
of  the  rule  of  law  stated  in  Hyde  v.  Baldwin. 

Upon  being  informed  of  that  rule,  James  and  Albert  took 
no  steps  to  restore  to  the  executor  the  personal  property  which 
they  had  received,  or  otherwise  to  renounce  their  claims  under 
the  will ;  but,  two  or  three  months  afterwards,  submitted  their 
right  to  maintain  this  petition  to  judgment  upon  these  facts. 
So  far  as  they  are  concerned,  the  case  is  not  distinguishable 
from  Syde  v.  Baldwin  and  Smith  v.  Smithy  and  there  is  no 
error  in  the  judgment  of  the  Superior  Court.  The  validity  of 
that  judgment  upon  the  case  so  submitted  is  not  affected  by 
their  having  asserted  that  they  did  not  waive  the  right  hereafter 
to  elect. 

But  as  to  Edward  the  case  stands  differently.  Immediately 
upon  being  informed  of  the  rule  of  law,  little  more  than  a  year 
after  the  probate  of  the  will,  and  before  the  executor  had  settled 
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any  account  in  the  Probate  Court,  or  the  position  of  any  other 
person  had  been  changed,  he  returned  his  legacy  to  the  executor, 
and  gave  him  notice  that  he  elected  not  to  take  it.  He  cannot, 
therefore,  be  held  to  have  made  such  an  election  as  should  de- 
prive him  of  the  right  under  his  independent  title  to  partition 
of  the  whole  estate,  not  excepting  the  parcel  claimed  by  the  re- 
spondent. 

Judgment  accordingly. 


See  Noe  v.  Splivalo,  ante,  p.  498. 


Samuel  Foose  w.  William  Whitmobe. 

[82  New  York,  406.] 

Pbboatoby  wobds  not  creating  trust.. 

The  will  of  F.  disposed  of  his  property  as  follows :  *'  I»  *  *  *  give  and  be- 
queath all  my  property,  real  and  personal,  to  my  beloved  wife,  Mary,  only  re- 
questing her,  at  the  close  of  her  life,  to  make  such  disposition  of  the  same 
among  my  children  and  grand-children  as  shall  seem  to  her  good."  Hild,  that 
the  gift  to  the  wife  was  absolute ;  that  the  concluding  words  being  merely 
words  of  suggestion,  not  of  direction  or  command,  did  not  create  a  trust. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  a£Srming  a 
judgment  in  favor  of  the  defendants  entered  upon  a  decision  of 
the  court  dn  trial  without  a  jury. 

This  was  an  action  of  ejectment  to  recover  an  alleged  un- 
divided interest  owned  by  plaintiff  in  certain  lands  situate  in 
Livingston  county,  of  which  Jacob  A.  Foose,  the  father  of 
plaintiff,  died  seized. 

The  decedent  left  a  will  which  disposed  of  his  property  as 
follows : 

"  I,  in  order  to  settle,  as  far  as  possible,  all  my  worldly  in- 
VoL.  L— 87 
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terestfiy  do  give  and  bequeath  all  my  property,  real  and  personal, 
to  my  beloved  wife,  Mary,  only  requesting  her,  at  the  close  of 
her  life,  to  make  such  disposition  of  the  same  among  my  chil- 
dren and  grand-children,  as  shall  seem  to  her  good." 

The  wife  of  the  testator  survived  him  and  defendants  claimed 
under  a  warranty  deed  executed  by  her.  * 

jK  a.  Noah,  for  appellants. 
W.  W.  Nilea^  for  respondents. 

Da20X)rth,  J.  Notwithstanding  the  well-directed  and  care- 
ful research  of  the  learned  counsel  for  the  appellant,  no  case 
has  been  found  exactly  covering  the  one  before  us.  We  are, 
therefore,  not  embarrassed  by  authority,  for  the  tendency  of 
modem  decisions  is  not  to  extend  the  rule  or  practice  which, 
from  words  of  doubtful  meaning,  deduces  or  implies  a  trust 
2  Story's  Eq.  Jur.  §  1069;  Lamh  v.  Eamea^  L.  R  10  Eq. 
Oases,  267 ;  In  re  Hutchinson  and  Tenant^  L.  B.  8  Ch.  Div. 
540.  Yet,  when  this  doctrine  was  applied,  the  object  sought 
for  was  the  intention  of  the  testator,  and  for  this  the  context  of 
the  will  was  looked  at  first,  to  ascertain  his  wishes,  if  any  were 
expressed,  and  next  to  see  whether  he  intended  to  impose  an 
obligation  on  his  legatee  to  carry  them  into  effect,  or  having 
expressed  his  wishes,  he  intended  to  leave  it  to  the  legatee  to 
act  on  them  or  not  in  his  discretion.  Cases  illustrating  both 
divisions  of  this  inquiry  are  collected,  and  to  some  extent  an- 
alyzed by  various  learned  text  writers,  and  it  would  be  a  useless 
task  to  reproduce  them  here.  Perry  on  Trusts,  chap.  4,  vol. 
1 ;  Hill  on  Trustees,  71-83 ;  1  Jarman  on  Wills,  341.  They 
are,  however,  subject  to  the  rule  stated  by  Lord  Cranworth,  in 
Williams  v.  Williams  (1  Sim.  [N.  S.]  358),  that  *^the  real  ques- 
tion always  is  whether  the  wish  or  desire,  or  reconunendation 
that  is  expressed  by  the  testator  is  meant  to  govern  the  conduct 
of  the  party  to  whom  it  is  addressed,  or  whether  it  is  merely  an 
indication  of  that  which  he  thinks  would  be  a  reasonable  exer- 
cise of  the  discretion  of  the  party,  leaving  it,  however^  to  the 
party  to  exercise  his  own  discretion."  This  rule  is  applied  and 
illustrated  in  Bernard  v.  MinshuU  (Johns.  Ch.  [£ng.]  276); 
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and  in  Howarth  v.  Dewell  (6  Jurist  [N.  S.],  1360),  where  a 
deyise  by  a  testator  of  all  the  residue  of  his  property,  real  and 
personal,  to  his  wife,  with  power  to  dispose  of  the  same  among 
all  his  children  in  her  discretion,  was  held  to  be  an  absolute 
gift  to  the  wife.  There  are  later  cases.  In  re  Hutchinson 
and  Tenant^  L,  R  8  Ch.  Div.  540  (1878).  Where  a  testator 
gave  all  his  property  to  his  wife,  "  absolutely,  with  full  power 
for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  ben- 
efit of  my  family,  having  full  confidence  that  she  will  do  so," 
the  learned  court  said :  "  Both  on  principle  and  in  consonance 
with  the  most  modem  authorities,  I  decide  that  the  widow  took 
absolutely."  To  the  same  conclusion  we  must  come  in  this  case. 
The  will  is  very  short,  and  the  language  used  permits  no  doubt 
as  to  the  testator's  wishes.  He  says :  *^  I  do  give  and  bequeath 
all  my  property,  both  real  and  personal,  to  my  beloved  wife, 
Mary."  These  are  plain  words,  and  standing  alone  would  give 
the  plaintiff  no  ground  for  contention.  The  wife  would  take 
in  fee  and  absolutely.  The  learned  counsel  for  the  appellant 
finds  qualifying  words  in  the  rest  of  the  sentence,  viz.,  ^^  only 
requesting  her,  at  the  close  of  her  life,  to  make  such  disposi- 
tion of  the  same  among  my  children  and  grand-children,  as 
shall  seem  to  her  good,"  and  claims  that  what  otherwise  would 
be  a  fee  is  thus  cut  down  to  a  life-estate,  and  a  trust  created  as 
to  the  remainder  in  favor  of  the  testator's  children  and  grand- 
children. On  the  other  side  it  is  in  substance  argued  that  the 
gift  to  the  widow  is  absolute ;  that  the  words  last  quoted  add  a 
power  of  disposition  which  is  nugatory,  and  which  does  not 
detract  from  the  previous  absolute  gift.  This  conclusion  is 
warranted  by  the  words  used.  They  are  not  words  of  obliga- 
tion, and  impose  none.  They  are  mere  words  of  suggestion,  in- 
volving no  direction  or  command.  By  executing  the  alleged 
trust,  she  would  defeat  the  gift.  The  plaintiff  reads  it  as  if  the 
testator  said :  "  I  give  you  all  of  my  estate,  but  at  the  close  of 
your  life  you  are  to  distribute  all  of  it  among  my  children  and 
my  grand-children,"  and  so  the  wife  would  get  nothing.  The 
question  as  an  original  one  seems  too  plain  for  argument,  and 
susceptible  of  one  answer  only  and  that  in  favor  of  the  de- 
fendant. 
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In  my  opinion  the  provifiion  is  at  most  a  mere  recommendar 
tion  of  the  children  and  grand-children  to  the  favorable  consid- 
eration of  the  deyiflee,  and  does  not  create  a  legal  obligation  of  any 
kind  npon  her  in  their  favor.  Indeed,  the  peculiar  and  qualified 
language  used,  ^'  only  requesting,"  etc.,  seems  also  to  indicate 
that  the  omission  to  provide  for  them  was  deliberate  and  inten- 
tional, and  that  they  may  have  been  so  referred  to  under  an  im- 
pression of  the  testator,  or  the  writer  of  the  will,  that  unless  in 
some  manner  they  appeared  to  be  in  the  mind  of  the  testator  at 
the  time  of  its  execution,  the  will  would,  as  against  them,  be  in- 
valid. Such  an  impression  would  be  justified  by  the  statutes  of 
some  of  the  States  of  the  Union  {Bancroft  v.  7w*,  3  Gray,  867 ; 
3  Eedfield  on  Wills,  297  [ed.  of  1869]),  and  from  some  one  of 
these,  the  testator  or  his  scrivener  may  have  gathered  it.  But  for 
whatever  reason  inserted,  they  do  not  in  our  opinion  create  a 
trust. 

The  judgment  appealed  from  should  be  affirmed. 

AH  concur. 

Judgment  affirmed. 


See  as  to  the  effect  giyen  to  precatory  wordB,  Anderson  y.  Hammond,  ant^ 
p.  546. 


Matteb  of  the  Will  of  Alanson  Axlbn. 

[26  MlnneaotA,  89.] 

Attestation  and  sionatubb  in  tbstatob's  presence. 

The  attestation  of  a  will  is  sufficiently  proved,  if  it  be  shown  to  have  been  in  the 
conscious  presence  of  the  testator.     No  formal  request  need  be  proved. 

That  the  testator  actually  saw  the  attesting  witnesses  subscribe  their  names  as 
such  to  the  will  need  not  be  shown,  when  it  appears  that  it  was  done  in 
his  immediate  and  conscious  presence,  so  that  he  could  have  seen  it  if  he 
had  felt  so  disposed.  Evidence  held  sufficient  in  this  case  to  support  the 
findings. 


m   RE  THE  WILL  OF  ALAK80N  ALLEN.        681 

The  will  of  AlanBon  Allen  having  been  offered  for  probate, 
by  Hiram  D.  Allen  the  executor,  in  the  Probate  Ck>nrt  for 
Eamsey  county,  its  allowance  was  opposed  by  the  children  of 
the  testator,  represented  by  Harvey  OfScer,  Esq.,  their  guard- 
ian ad  litemy  and  also  by  Mrs.  Lois  G.  Kash,  the  mother-in-law 
of  the  testator,  and  a  legatee.  The  will  having  been  admitted 
to  probate,  the  contestants  appealed  to  the  District  Court  for 
Ramsey  county,  where  the  appeal  of  Mrs.  Kash  was  dismissed, 
because  of  her  want  of  interest,  and  the  issue  on  the  validity 
of  the  will,  between  the  proponent  and  the  other  appellant, 
was  tried  before  Bbh^l,  J.,  without  a  jury,  who  found  in  favor 
of  the  wilL  motion  for  a  new  trial  was  denied  and  the  con- 
testants appealed. 

Smith  dk  Ega/n  and  Harvey  Officer ^  for  appellants. 
Palmer  <fk  BeUj  for  respondent. 

CioBNELL,  J.  The  motion  to  dismiss  the  appeal  as  to  Mrs. 
Nash  must  be  granted,  because  she  was  not  a  party  to  the 
action  or  proceedings  in  which  the  order  denying  a  new  trial, 
which  is  tiie  subject  of  the  appeal,  was  made.  Her  connex- 
ion with  the  proceedings  in  the  District  Court  terminated 
upon  the  dismissal  of  her  appeal  from  the  Probate  Coxirt. 
She  no  longer  remained  a  party,  nor  could  she  take  any  part 
in  any  future  proceedings  contesting  the  probate  of  the  will, 
so  long  as  the  order  of  dismissal  remained  in  force.  If  that 
order  was  erroneous  to  her  prejudice,  her  remedy  was  to  se- 
cure a  reinstatement  of  her  appeal,  through  a  reversal  of  the 
order  in  some  appropriate  proceeding  taken  for  that  specific 
purpose. 

As  to  the  appellant  Harvey  Officer,  guardian,  etc.,  although 
his  notice  of  appeal  was  technically  defective  in  not  fully  and 
gpedflcally  stating  in  what  capacity  he  was  acting  in  prosecut- 
ing it,  it  nevertheless  affirmatively  appears  from  the  record, 
that  he  had  been  duly  appointed  as  the  guardian  ad  litem  of 
the  minor  children  in  the  litigation,  and  we  think  it  sufficient- 
ly apx>ears  that  he  prosecuted  it  in  the  District  Court,  and  took 
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this  appeal  in  their  behalf  ,  aa  anch  guardian,  in  pnrBoance  of 
such  appointment.  The  motion  to  dismias  aa  to  him  ia  there- 
fore denied. 

In  onr  judgment,  the  findings  of  fact  are  fully  supported 
by  a  dear  preponderance  of  evidence,  and  they  amply  justify 
the  probate  of  the  wilL  According  to  such  findings,  the  tes- 
tator had  the  requisite  testamentary  capacity  at  the  time  the 
will  was  made  and  executed ;  he  appended  his  name  thereto 
^^  with  intent  to  execute  it  and  give  it  effect  as  his  last  will 
and  testament,  in  the  presence  of  two  competent  witneosefl^ 
who  severally  attested  the  same,  and  subscribed  their  names 
thereto  as  witnesses,  in  the  presence  of  the  testator  and  of  etch 
other,"  and  the  will  itself  appears  upon  its  face  to  have  beeu 
regularly  executed,  attested'  and  witnessed.  The  fact  testified 
to,  that  his  brother  assisted  him  in  holding  the  pen  while  he 
was  affixing  his  signature,  because  of  his  physical  weakness, 
made  it  pone  the  less  his  individual,  conscious  and  voluntary 
act.  It  must  also  be  assumed  from  the  findings  that  the  will 
was  both  attested  and  subscribed  by  each  of  the  witnesBes  in 
the  conscious  presence  of  the  testator.  Whether  the  attesta- 
tion was  formally  requested  by  the  testator  or  not  is  inunate- 
rial,  and  need  not  be  considered,  as  under  the  statute  (Oen. 
St.  c.  47,  §  5),  no  request  is  required.  Neither  is  it  important 
to  determine  whether  the  testator  actually  saw  the  subscribing 
witnesses  subscribe  their  names  as  such,  as  it  is  quite  dear,  both 
from  the  evidence  and  the  findings,  that  it  was  done  in  his  im- 
mediate and  conscious  presence,  and  that  he  could  have  seen 
it)  if  he  had  felt  so  disposed. 

Order  affirmed. 


See  liandeyille  y.  Parker,  ante,  p.  lOS,  and  caaea  in  note. 
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Peter  Retnolds 

Alexander  P.  Robinson  et  al^  Exboutors,  &o. 

[82  New  York,  108.] 

Legacy  fboh  debtor  to  creditor. — ^Declarations  of  testator 

TO  show  satisfaction. 

In  an  ■ction  to  recoTer  for  lerrices  rendered  to  defendants'  testator  by  the  wife 
of  plaintiff,  who  was  the  adopted  daughter  of  the  testator,  the  defense  was 
that  the  services  were  rendered  under  an  agreement  that  they  were  to  be  com- 
pensated for  by  gifts  to  plaintiff  and  wife  from  the  testator  in  his  lifetime  and 
by  legacies  in  his  will ;  after  providing  for  the  payment  of  debts,  a  legacy  was 
given  to  the  wife  by  the  will,  and  one  to  her  daughter,  but  of  less  amount  than 
the  debt  Defendants  offered  to  prove  declarations  of  the  testator,  made  at 
the  time  and  to  the  person  who  drew  the  will,  that  he  had  made  such  an  agree- 
ment, and  that  said  legacies  were  intended  as  a  payment  for  the  services.  IfeUf, 
that  the  evidence  was  propeily  excluded  as  changing  the  import  of  the  donative 
words ;  that  the  legal  presumption  that  a  legacy  from  a  debtor  to  a  creditor  of 
a  sum  as  great  or  greater  than  the  amount  of  the  debt  was  intended  as  a  satis- 
isBictioD,  did  not  apply,  as  the  legacies  were  given*"  after  payment  of  debts," 
were  of  less  amount  than  the  debt,  were  not  given  to  the  creditor,  and  the 
debt  was  unliquidated. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Third  Jndidal  Department,  aflEbming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  services  alleged  to 
have  been  performed  by  plaintiff  and  his  wife  in  caring  for 
and  nursing  James  Hill,  defendants'  testator,  during  his  life- 
time. 

The  casQ,  upon  a  former  appeal,  is  reported  in  64  N.  Y.  589. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

£!8ek  Cawetij  for  appellants. 
A.  D.  Waitj  for  respondent. 

AiVDBSWs,  J.  In  the  opinion  of  the  court  on  the  former 
appeal  (64  N.  Y.  589),  it  was  declared  that  when  an  agreement 
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is  made  between  two  parties,  that  eompensation  for  services 
rendered  by  one  to  the  other  shall  be  made  bj  a  provision  in 
the  will  of  the  latter,  and  a  provision  is  made  sufficient  onlj  to 
compensate  in  part  for  the  services,  the  party  rendering  them 
has,  after  the  death  of  the  other,  a  cause  of  action  against  his 
representatives  for  the  balance  remaining  due  over  and  above 
the  testamentary  provision.    The  legacy  or  provision  made  by 
the  will  in  such  case  is  to  be  taken  and  applied  by  the  creditor 
in  part  payment  of  the  debt.     The  statement  of  the  rule  upon 
this  subject,  in  the  opinion  referred  to,  was  not  essential  to  the 
decision,  as  the  judgment  was  reversed  for  error  in  the  admis- 
sion of  evidence  in  relation  to  another  matter,  but  we  think 
that  the  general  principle  announced  is  well  founded  in  reason 
and  authority,  and  is  to  be  applied,  except  in  cases  where  the 
language  of  the  will  excludes  the  inference  that  the  testator  in- 
tended that  the  testamentary  gift  should  go  in  reduction  of  the 
debt. 

In  this  case  the  defendants'  testator  gave  by  his  will  to  the 
plaintiff's  wife,  who  was  the  testator's  adopted  daughter,  his 
household  furniture,  and  a  pecuniary  legacy  of  $1,500.  Also, 
to  plaintifPs  daughter,  $500.  The  action  is  brought  for  the 
services  of  the  plaintifPs  wife,  rendered  to  the  testator  after  her 
marriage,  and  the  appellants  claim  that  they  were  rendered 
upon  an  agreement  or  understanding  between*  the  testator  and 
the  plaintiff  that  compensation  should  be  made  therefor  by 
gifts  from  the  testator  to  his  daughter  and  her  husband  in  his 
lifetime  and  by  legacies  in  his  will.  The  referee,  however, 
found  that  the  services  were  render^  at  the  request  of  the 
testator,  and  upon  his  express  promise  to  pay  their  value,  and 
refused  to  find,  as  requested  by  the  appellants,  that  they  were 
rendered  upon  the  agreement  or  imderstanding  .claimed  by 
them,  and  directed  judgment  for  the  value  of  the  services,  mak- 
ing no  allowance  and  giving  no  credit  for  the  legacies  given  by 
the  will. 

It  is  insisted  by  the  appellants'  counsel  that  the  agreement 
that  compensation  for  the  services  of  the  plaintiff's  wife  should 
be  made  by  gifts  and  by  will  was  conclusively  established,  and 
that  the  refusal  of  the  referee  so  to  find  is  legal  error.     If  we 
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were  Bitting  as  a  court  of  first  instance  to  find  the  facts,  we 
should  have  little  donbt,  in  view  of  all  the  circumstances,  that 
the  promise  to  pay  for  the  services  of  the  plaintifPs  wife  was 
understood  bj  aU  the  parties  as  a  promise  to  pay  therefor  by  a 
provision  in  the  testator's  will.  This  conclusion,  in  our  judg- 
ment, would  be  most  consistent  with  their  acts  and  conduct, 
and  would  not  necessarily  be  in .  conflict  with  the  terms  of  the 
promise  proved,  interpreted  in  the  light  of  the  attending  cir- 
cumstances. But  this  court,  in  reviewing  the  determination  of 
a  trial  court  upon  the  facts,  is  confined  to  the  inquiry  whether 
there  is  tiny  evidence  to  sustain  it.  We  do  not  pass  upon  the 
weight  or  preponderance  of  evidence ;  nor,  in  a  case  where  op- 
posing inferences  may  be  drawn,  can  it  reyiew  a  finding,  because, 
in  our  judgment,  the  inference  deduced  by  the  trial  court  is 
improbable,  or  more  unlikely  to  be  true  than  the  opposite  one. 
In  yiew  of  this  well-settled  doctrine  as  to  the  function  and  power 
of  this  court,  in  reviewing  the  facts,  we  are  of  opinion  that  the 
finding  of  the  referee  upon  the  point  in  question  is  conclusive. 
The  nature  of  the  promise  to  pay  for  the  services,  whether  it 
was  general  and  unqualified,  or  was  a  promise  to  pay  therefor 
by  a  testamentaiy^rovinon,  was  not  conclusively  established  by 
the  evidence,  and  we  cannot  say,  as  we  must  be  able  to  say  be- 
fore we  can  reverse  the  finding  of  the  referee,  that  it  is  wholly 
unsupported  by  evidence. 

The  only  material  question  of  law  presented  by  the  record 
arises  upon  the  exception  to  the  exclusion  by  the  referee  of  the 
offer  of  the  appellants  to  show,  by  the  scrivener  who  drew  the 
will,  that,  at  the  time  it  was  drawn,  the  testator  stated  that  he 
had  promised  Mrs.  Beynolds  to  pay  her  for  her  services  by  will, 
and  directed  the  insertion  of  the  legacies  to  Mrs.  Beynolds  and 
her  daughter,  giving  as  a  reason  for  the  instruction  that  it  was 
to  comply  with  such  promise.  The  offer,  in  substance,  was  to 
show  by  the  declarations  of  the  testator,  made  when  the  will 
was  drawn,  that  the  legacies  were  intended  as  a  payment  for  the 
services  in  question. 

The  general  rule  is,  that  declarations  of  a  testator,  before, 
contemporaneously  with,  or  after  the  making  of  a  wiU,  are  in- 
admissible to  affect  its  construction.    1  Bedf .  on  Wills,  538. 
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In  Mann  v.  Etecutars  of  Mwrvn,  (1  Johng.  Ch.  231),  Chanodlor 
Kent  said  that  the  role  was  well  settled  that  parol  evidence  can- 
not be  admitted  to  supply  or  contradict,  enlarge  or  vaiy,  the 
words  of  a  will,  nor  to  explain  the  intention  of  the  testator,  ex- 
cept in  two  cases,  yiz. :  when  there  is  a  latent  ambiguity  arising 
dehoT%  the  will  as  to  the  person  or  subject  meant  to  be  described, 
or  to  rebut  a  resulting  trust.    A  legacy  implies  a  bounty  and 
not  a  payment,  and  to  permit  extrinsic  evidence  of  the  dedan- 
tion  of  the  testator  to  change  the  material  import  of  the  dona- 
tive words  would  be  to  contradict  by  oral  evidence  the  l^al 
effect  of  the  written  instrument,  and  would  violate  tKe  policy 
of  the  statute  of  wills ;  ^^  for  then,"  as  Lord  Chancellor  Talbot 
said,  in  Fowler  v.  Fowler  (3  P.  Wms.  353),  ^^  the  witnesses,  and 
not  the  testator,  would  make  the  will."    The  law  raises,  in  cer- 
tain cases,  presumptions  against  the  apparent  intention  of  the 
testator,  and  one  of  these  presumptions  is,  that  a  l^acy  from  a 
debtor  to  a  creditor  of  a  sum  as  great  or  greater  than  the  debt 
was  intended  as  a  satisfaction.     Chomcxfe  Case^  1  P.  Wms.  408. 
So,  also,  when  two  legacies  substantially  alike  are  given  by  the 
same  will,  a  presumption  arises  that  only  one  legacy  was  in- 
tended.   Hodey  v.  HaUon^  1  Bro.  C.  C.  3^    The  courts  in 
these  cases  have  permitted  parol  evidence  to  be  given  in  sop- 
port  of  the  apparent  intention  of  the  testator,  and  to  rebut  the 
presumption  which  the  law  raises,  ^^for  the  effect  of  such  testi- 
mony is  not  to  show  that  the  testator  did  not  mean  what  he  has 
said,  but,  on  the  contrary,  to  prove  what  he  has  expressed." 
Sir  John  Leach,  in  Hitrst  v.  Beachy  5  Madd.  351 ;  see,  alao, 
Trimmer  v.  Bayne,  7  Yes.  608.     On  the  other  hand,  the  recent 
and  best  considered  authorities  seem  to  establish  the  role  that 
parol  evidence  of  the  intention  of  the  testator  is  not  admissible 
to  fortify  a  legal  presumption  raised  against  the  apparent  inten- 
tion of  the  testator,  except  in  answer  to  evidence  impeaching  it, 
or  to  create  a  presumption  contrary  to  the  apparent  intention, 
when  no  such  presumption  is  raised  by  law.     OAome  v.  Dvh 
of  Leeds,  5  Yes.  369 ;  Hurst  v.  Beach,  5  Madd.  361 ;  HaU  v. 
Hm,  1  Dr.  &  War.  94;  1  Eedf.  on  Wills,  646,  and  cases  cited. 
In  this  case  no  presumption  arises  that  the  legacies  to  Mrs.  Eej* 
nolds  and  her  daughter  were  intended  as  a  satisfaction  of  the 
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debt  owing  b j  the  testator  to  the  plaintiff,  for  seyeral  reaaons : 
first,  the  legacies  are  given  *^  after  payment  of  debts ; "  second, 
they  ^v^ere  of  less  amonnt  than  the  debt ;  third,  the  debt  was 
unliquidated ;  f onrth,  the  legacies  are  not  given  to  the  creditor 
bat  to  a  third  person.  JBoughtan  v.  Flinty  74  N.  Y.  476 ;  6Van- 
fnef^s  Case^  2  Salk.  508 ;  Or  ahem  v.  Oraham^  1  Yes.  Sr.  263 ; 
Athiauon  v.  FWJ,  2  Yem.  478 ;  Williama  v.  Cra/ry^  5  Cow. 
368;  8. a  4  Wend.  449 ;  BdUY.HiajlT>T.&WsLT.9ii  Clarke 
V.  ^agarduSy  12  Wend.  67. 

Each  of  the  drcnxnstances  mentioned,  according  to  the  au- 
thorities cited,  prevent  the  presumption  that  the  legacies  were 
intended  as  a  satisfaction.  In  JSatan  v.  Benton  (2  Hill,  576), 
where  the  declarations  of  a  testator  had  been  admitted  for  the 
purpose  of  showing  that  he  intended  that  a  devise  made  in  his 
will  should  satisfy  a  debt  owing  by  him  to  his  devisee,  Bron- 
son,  J.,  expressed  great  doubt  as  to  the  competency  of  the  evi- 
dence, but  the  point  was  left  undecided.  The  case  of  Phillips 
V.  MoOombe  (63  N.  Y.  494)  is  a  direct  adjudication  upon  the 
general  question,  but  the  reasons  for  the  decision  are  not  stated 
in  the  opinion  of  the  court.  Our  conclusion  is  that,  both  upon 
principle  and  authority,  the  evidence  offered  was  properly  re- 
jected. 

The  case  is  not  one  of  a  transaction  inter  vivos  not  evidenced 
by  writing  which  might  be  either  a  gift  or  a  payment  depend- 
ing upon  intention,  in  which  case  tiie  declaration  of  a  party 
accompanying  the  act  is  admissible  to  explain  and  character- 
ize it. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  FmoH,  J.,  absent  at  argument. 

Judgment  affirmed. 
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Page  vs.  Fbazer^s  Executors, 

[14  Bush,  205.] 

Devise   v^on  oonditiok  precedent. — ^IJNOEBTAiNTr  of   con- 
dition. 

"If  my  sister  E.,  after  the  death  of  her  husband,  G.,  becomes  reconciled  to  mj 
and  her  brother  T.,  and  his  and  her  sisters,  within  one  year  aft^ r  the  death  of 
said  G.,  my  executors  are  directed  to  pay  over  to  her  one  equal  sixth  part  of 
my  estate ;  but  if  she  is  not  so  reconciled  within  that  period  then  that  sixth 
part  ♦  ♦  ♦  b  to  pass  to  my  other  sisters,  brother  T.,"  etc  By  codicil  the 
same  devise,  and  upon  the  same  conditions,  is  made  to  the  children  of  £.  in 
case  of  her  death  before  her  husband;  E.  or  her  children  not  to  take  anything 
<*  until  one  year  after  G.'s  death."    IftU: 

1.  The  devise  was  upon  a  condition  precedent 

2.  The  devise  was  not  void  for  uncertainty,  and  became  vested  if  within  the 
designated  year  E.  or  her  children  became  reconciled,  or  in  good  faith  offered 
to  become  reconciled,  with  her  brother  and  sisters  irrespective  of  the  Utteis' 
accepting  such  reconciliation. 

3.  A  devise  limited  to  take  effect  at  the  expiration  of  one  year  after  the  death 
of  a  person  living  at  the  time  of  the  testator's  death  takes  effect  within  the 
time  prescribed  by  statute. 

Zewia  dk  Porter  and  W.  P.  D.  JBushy  for  appellanta. 

A.  J.  <6  D.  JameSy  Caldwdl <&  Sdrwoodj  Alexander  £ah^ 
<b  Bead  and  A.  Dwvaly  for  appellees. 

Judge  Cofeb  delivered  the  opinion  of  the  court.  This  wa3 
an  action  brought  bj  the  executors  of  William  E.  Frazer  to 
have  his  will  construed. 

The  ninth  clause  of  the  will  reads  as  follows : 
^^  If  my  sister,  Ermine  C.  Page,  after  the  death  of  her  hus- 
band, George  M.  Page,  becomes  reconciled  to  mj  and  her 
brother,  Thomas  H.  Frazer,  and  his  and  her  sisters  within  one 
year  after  the  death  of  said  George  'M.  Page,  mj  executors  are 
directed  to  pay  oyer  to  her  one  equal  sixth  part  of  my  estate, 
but  if  she  is  not  so  reconciled  within  that  period,  then  that 
sixth  part  allowed  for  Ermine  is  to  pass  to  my  other  sisters,  mj 
brother,  Thomas  H.  Frazer,  and  Laura  Whe^t,  to  be  held  and 
go  in  all  respects  as  the  portions  respectively  given  them  in  this 
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instnunent.  ♦  ♦  ♦  It  is  my  intention  to  dispose  of  my 
whole  estate  by  this  will,  whether  it  confiistfi  of  real  estate^ 
filayes,  or  personal  estate,  debts,  or  choses  in  action,  and  all 
rights  of  property,  and  I  think  the  words  employed  are  suffi- 
cient to  pass  it  aU  to  my  legatees." 

A  codicil  to  the  will  is  in  these  words : 

*' A  conditional  devise  is  contained  in  my  said  will  in  favor 
of  my  sister.  Ermine  C.  Page.  It  is  now  my  will,  in  case  said 
Ermine  shonld  die  before  her  husband,  George  M.  Page,  that 
her  children  shall  have  the  privilege  of  receiving  the  portion 
intended  for  her  by  said  will,  provided  they  shall  become 
friendly  with  and  reconciled  to  my  brother  Thomas  H.  Frazer^ 
and  my  sisters  who  may  be  then  living,  within  one  year  after 
the  death  of  said  George  M.  Page.  I  now  declare  it  to  be  my 
will  that  neither  my  sister  Ermine  or  her  children  shall  have 
any  part  of  my  estate  in  the  lifetime  of  said  George  M.  Page, 
and  not  until  one  year  after  said  George's  death,  and  then  only 
in  case  of  the  reconciliation  and  amity  before  spoken  of,  and 
should  not  such  reconciliation  and  amity  take  place,  the  part  in- 
tended for  Ermine  or  her  children  to  go  to  my  other  devisees, 
as  is  directed  in  my  said  will,  and  to  be  held  under  its  pro- 
visions and  upon  its  terms,  and  in  no  event  is  said  part  to  pass 
from  my  estate  or  be  paid  out  of  it  xmtil  the  general  division, 
which  is  to  take  place  agreeable  to  the  provisions  of  my  said 
will." 

The  mother  of  the  testator  is  dead,  and  Mrs.  Page  and  her 
husband,  George  M.  Page,  are  both  living. 

The  Circuit  Court  adjudged  that  the  devise  to  Mrs.  Page 
and  that  to  her  children  in  case  of  her  death  before  her  hus- 
band were  void,  because  of  the  impossibility  of  ascertaining 
.  judicially  whether  the  condition  on  which  the  devises  are  de- 
pendent has  been  performed,  and  the  court  also  adjudged  that 
the  one-sixth  part  attempted  to  be  thus  conditionally  devised  to 
Mrs.  Page  or  her  children  passed  under  the  wiU  to  the  other 
devisees. 

The  devise  is  upon  a  condition  precedent.  In  such  a  case 
the  devisee  claiming  the  devise  must  show  that  the  condition 
has  been  performed.    Until  performance  there  is  no  devise,  and 
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if  a  condition  be  such  that  performance  cannot  be  established, 
because  from  the  nature  of  the  condition  it  is  impossible  to  as- 
certain jndiciallj  that  it  has  been  perf ormed^  it  would  seem 
that  the  devise  must  fail. 

But  such  is  not  the  case  here.  The  condition  is  that  Mn. 
Page,  or,  in  case  of  her  death  before  her  husband,  her  children 
shall  become  reconciled  to  the  brother  and  sisters  of  the  testa- 
tor within  one  year  after  the  death  of  her  husband. 

No  doubt  the  testator  intended  a  real,  and  not  a  simulated 
reconciliation,  and  it  may  be,  if  it  were  claimed  that  there  had 
been  such  reconciliation,  the  court  might  mistake  a  reoondlia- 
tion  which  was  simulated  for  the  sole  purpose  of  getting  the 
devised  estate  for  that  real,  hearty  reconciliation  intended  by 
the  testator.  But  this  does  not  render  the  devise  void.  There 
might  be  mistake  in  ascertaining  the  peif  ormance  of  almost 
any  condition,  proof  of  which  depends  on  human  testimony. 
If  the  usual  outward  manifestations  of  friendship  and  amitj 
were  shown  to  exist,  the  chancellor  would  be  authorized  to  de- 
cide judicially  that  a  reconciliation  had  taken  place.  The 
evidence  might  be  such  that  it  would  be  extremely  difiScult  to 
decide  whether  there  had  been  a  reconciliation  or  not,  but  this 
diflSculty  is  often  experienced  in  deciding  any  kind  of  qufistion 
of  fact. 

If,  however,  there  was  a  preponderance  of  evidence  in 
favor  of  the  conclusion  that  a  reconciliation  had  taken  place, 
it  is  not  perceived  why  the  chancellor  should  not  so  decide; 
and  if,  on  the  other  hand,  the  evidence  was  so  in  Equipoise 
that  it  would  be  impossible  to  say  on  which  side  it  preponder- 
ated, the  devisee  having  the  aflSrmative  of  the  issue  would  fail, 
just  as  in  any  other  case. 

And  it  may  also  be  true  that  the  brother  and  sisten  of 
Mrs.  Page  are  imwiUing  to  come  upon  terms  of  amity  and  re- 
conciliation with  her,  and  that  they  will  be  unwilling  to  come 
upon  such  terms  with  her  children  if  she  should  not  survive 
her  husband,  and  by  their  own  conduct  prevent  the  perfonn- 
ance  of  the  condition  upon  which  the  devise  is  made  to  de- 
pend. 

But  the  devise  cannot  be  defeated  in  that  way.    The  testa* 
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tor  evidently  felt  that  Mrs.  Page  was  responsible  for  her 
estrangement  from  her  family,  and  that  it  was  her  duty  to  be- 
come reconciled  to  them.  His  object  was  to  restore  fraternal 
relations  between  his  brother  and  sisters,  and  if  Mrs.  Page,  or 
her  children,  in  case  of  her  death  during  the  lifetime  of  her 
husband,  shall  within  one  year  after  the  death  of  George  M. 
Page,  make  advances  in  good  faith  to  her  brother  and  sisters 
for  reconciliation,  it  will  then  become  their  duty,  under  the 
will,  to  receive  those  advances  in  the  same  good  faith,  and  to 
re-establish  that  friendly  and  fraternal  relation  the  testator  so 
mncli  desired.  -And  if  they  shall  so  act  as  to  prevent  the 
accomplishment  of  his  will  in  that  respect,  the  offer  to  perform 
and  the  rejection  or  defeat  of  that  ofEer  by  the  brother  and 
sisters,  or  such  of  them  ajs  may  then  be  living,  will  be  equiva- 
lent to  performance,  and  the  devise  will  vest. 

But  by  the  express  provisions  of  the  will,  Mrs.  Page  has 
one  year  after  her  husband's  death  to  effect  the  required  recon- 
ciliation ;  and  in  case  of  her  death  during  the  life  of  her  hus- 
band her  children  are  entitled  to  the  same  time. 
•  We  perceive  no  groxmd  for  holding  the  devise  void,  "  be- 
cause it  is  not  required  to  vest  within  the  time  required  by 
law." 

It  must  vest  within  one  year  after  the  termination  of  the 
life  of  George  M.  Page,  a  life  now  in  being,  whereas  the  limi- 
tation by  the  statute  is  ^'  a  life  or  lives  in  being  at  the  creation 
of  the  estate,  and  twenty-one  years  and  ten  months  thereafter." 
Sec.  27,  art.  1,  chap.  63,  Gen.  Stat. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  ad- 
judging the  devise  void. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  appoint  a  trustee,  in  accordance  with  the  prayer 
of  the  petition,  to  hold  the  estate  embraced  by  the  devise  until 
the  time  when,  according  to  the  terms  of  the  will  and  codicil, 
the  condition,  upon  which  it  is  given,  should  be  performed,  and 
then  to  adjudge  it  to  whoever  shall,  according  to  the  princi- 
ples of  this  opinion,  be  entitled  to  it. 
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Joseph  N.  Miller,  Adm'b,  &o.y 
Lucy  T.  Irbt,  Adm'x,  &c. 

[68  Alabama,  All.] 

Right  of  betaineb. — Creditoe  ab  EXECirroR  or  adiokibtrator 

OF  DEBTOB. — ^EIfFECT  OF  BTATUTB  QUALIFTIKO  POWER  TO  SELL 
FBR80KALT7. 

The  grant  of  letters  testamentary  or  of  administration  to  a  debtor  of  the  testator 
or  intestate  operates  as  an  extinguishment  of  the  debt. 

Where  a  creditor  becomes  executor  or  administrator  of  the  estate  of  his  debtor, 
he  may  retain  out  of  the  assets  coming  to  his  hands  enough  to  pay  his  own 
debt;  and  such  payment  is  presumed  from  his  receipt  of  assets,  without  any 
act  done  by  him  to  effect  it,  and  irrespective  of  any  laches  or  any  act  done  to 
prevent  it. 

This  right  of  retainer  applies  both  to  debts  due  the  personal  representative  indi- 
vidually, and  to  debts  due  him  as  trustee,  or  executor  or  administrator  of  aa- 
other  person. 

A  statute  prohibiting  a  personal  representative  from  disposing  of  visible,  tangible 
personal  property  without  an  order  of  the  Probate  Court  prevents  this  pre- 
sumption from  arising  until  the  expiration  of  a  reasonable  time  within  whidi 
a  sale  could  be  made  under  such  an  order. 

If  an  executor  or  administrator  fail  to  exercise  his  statutory  power  to  sell  de- 
ceased's real  estate  to  pay  his  debts  for  such  a  length  of  time  as  would  render 
him  chargeable  at  the  suit  of  other  creditors,  the  presumption  of  the  extinguish- 
ment of  his  own  debt  arises. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

This  action  was  begun  on  May  18,  1876,  by  Joseph  N. 
Miller,  as  administrator  de  bonis  nan  of  Elizabeth  E.  Irby,  de- 
ceased, against  Lucy  T.  Irby,  as  administratrix  de  bonis  non  of 
Christopher  P.  Irby,  deceased,  to  recover  upon  a  promissory 
note  for  $6,000,  executed  by  defendant's  intestate  to  plaintiffs 
intestate,  payable  to  the  latter  or  her  order  one  day  after  date, 
with  interest  from  date.  It  was  dated  March  16th  at  the  top, 
and  January  1st,  1863,  at  the  bottom ;  and  had  the  following 
indorsement  signed  by  E.  E.  Irby :  "  Beceired  on  the  within 
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note  from  J.  E.  and  W.  Irby,  administrators  of  est.  C.  P.  Irby, 
five  hundred  dollars.     Jan.  1, 1868." 

The  defendant  pleaded :  1st,  non  assumpsit ;  2d,  payment ; 
3d,  the  statute  of  limitations  of  six  years ;  4rth,  the  insolvency 
of  her  intestate's  estate,  which  plea  was  afterwards  withdrawn ; 
and,  5th,  the  following  special  plea :  ^^  And  for  a  further  plea, 
in  short  by  consent,  defendant  says,  actio  nan,  &c.,  because  she 
says  that  defendant's  intestate  died  on  the day  of  Novem- 
ber, 1867,  and  one  William  Irby  and  J.  E.  Irby  were  duly  ap- 
pointed and  qualified  as  his  administrators,  and  entered  upon 
the  duties  of  their  office ;  and  that  a  large  amount  of  assets 
came  into  their  hands  belonging  to  the  estate  of  C.  P.  Irby, 
more  than  sufficient  to  satisfy  plaintiff's  demand,  and  all  other 
demands  against  his  estate;  that  afterwards,  about  the  year 
1870,  the  said  J.  E.  Irby  died,  and  on  the  10th  day  of  Novem- 
ber, 1870,  Elizabeth  Irby,  the  plaintiff's  intestate,  also  died,  and 
the  said  W.  Irby  was  also  appointed  the  administrator  of  her 
estate ;  and  that  while  the  said  W.  Irby  was  such  administrator  of 
both  estates,  the  estate  of  said  C.  P.  Irby  was  solvent,  and  said 
W.  Irby  Ibid  money  assets  in  his  hands  belonging  ^o  the  estate 
of  C.  P.  Irby,  adequate  to  the  satisfaction  of  the  demand  of 
plaintiff's  intestate,  and  which  he,  as  her  administrator,  might 
lawfully  have  appropriated  or  retained  in  extinguishment  or 
payment  of  said  demand ;  that  he  continued  to  be  the  adminis- 
trator of  both  estates  until  his  death,  which  occurred  in  Novem- 
ber, 1875 ;  the  estate  of  C.  P.  Irby,  from  the  time  of  W.  Irby's 
appointment  as  administrator  thereof  in  1867,  until  his  death 
in  1875,  being  administered  upon  as  a  solvent  estate,  the  same 
never  having  been  declared  insolvent.  Wherefore,  and  by  reason 
of  the  premises,  the  defendant  says  that  the  plaintiff's  claim  was 
and  is  extinguished  by  retainer  as  aforesaid,  and  the  right  of 
action  against  this  defendant  lost." 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  replied 
specially  to  the  third,  and  demurred  to  the  fifth,  on  the  follow- 
ing grounds :  1.  "  Said  plea  does  not  allege  that  said  W.  Irby 
and  J.  E.  Irby,  after  they  were  appointed  administrators  on  the 
estate  of  C.  P.  Irby,  deceased,  applied  any  of  the  proceeds  aris- 
ing from  said  estate  to  the  payment  of  plaintiff's  demand."  2. 
Vol.  L— 88 
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^^  Said  plea  does  not  allege  that  said  W.  Irby,  at  any  time  while 
he  was  administrator  upon  the  estates  of  said  C.  P.  Irby  and 
Elizabeth  E.  Irby,  appropriated  or  retained  any  of  the  money 
assets  of  the  estate  of  said  C.  P.  Irby  in  extingoishment  or  pay- 
ment of  plainti£Ps  demand,  or  any  part  thereof."  3.  ^^  Said  plea 
does  not  allege  that  said  W.  Irby,  as  the  administrator  of  said 
Elizabeth  E.  Irby,  retained  or  appropriated  any  money  assets 
of  the  estate  of  C.  P.  Irby  in  his  hands,  to  pay  and  satisfy 
plaintifPs  demand,  or  any  part  thereof."  4.  ^^  Said  plea  does 
not  allege  that  plaintiff's  demand  has  ever  been  paid  or  satis- 
fied." 5.  ^^Said  plea  is,  in  law,  no  answer  to  the  complaint." 
6.  ^^  Said  plea  nowhere  alleges  that  the  estate  of  defendant's  in- 
testate was  insolvent." 

The  court  overmled  the  demnrrer,  and  the  plaintiff  joined 
issue  on  the  plea.  The  replication  to  the  third  plea  alleged  the 
grant  of  letters  of  administration  on  the  estates  of  C.  P.  Irby 
and  Elizabeth  E.  Irby  to  said  W.  Irby ;  and  that  while  he  was 
administrator,  from  November  16,  1870,  to  May  10,  1875,  he 
had  possession  of  the  note  in  suit  and  the  statute  of  limitations 
was  suspended.  A  demurrer  to  this  replication  was  Sustained, 
and  plaintiff  joined  issue  on  the  third  plea. 

The  bill  of  exceptions  shows  that,  on  the  trial,  plaintiff  read 
in  evidence  the  note  and  proved  the  indorsement  of  a  partial 
payment  as  above  stated. 

^^  It  was  shown  in  evidence,  also,  by  the  plaintiff,  that  said 
Elizabeth  E.  Irby,  the  plaintiff's  intestate,  died  in  September, 
1870,  and  letters  of  administration  on  her  estate  were  issued  by 
the  Probate  Court  of  Wilcox  coxmty,  on  the  16th  November, 

1870,  to  Josiah  E.  Irby  and  WiUiam  Irby ;  that  said  C.  P.  Irby 
died  in  November,  1867,  and  letters  of  administration  upon  his 
estate  were  issued  by  said  Probate  Court,  on  the  12th  Decem- 
ber, 1867,  to  said  Josiah  E.  and  William  Irby ;  that  said  J.  E. 
Irby  died  in  November,  1870,  and  letters  testamentary  on  his 
estate  were  granted  by  said  Probate  Court,  on  the  9th  January, 

1871,  to  Charles  Irby,  as  executor;  that  said  William  Irby  died 
in  May,  1875,  and  letters  testamentary  on  his  estate  were  issued 
on  the  7th  July,  1875,  to  his  widow ;  that  said  J.  E.  Irby  and 
W.  Irby  continued  to  be  joint  administrators  on  the  estate- of 
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said  Elizabeth  E.  Irby  up  to  the  time  of  the  death  of  said  J.  E. 
Irby,  and  after  his  death  said  William  Irby  continued  to  be  the 
surviving  administrator  on  said  estate  up  to  the  time  of  his 
death ;  that  after  the  death  of  said  William  Irby,  the  plaintiff 
in  this  suit,  said  Joseph  K.  Miller  became  the  administrator  de 
bonis  nan  of  the  estate  of  said  Elizabeth  E.  Irby ;  that  said  J. 
£.  Irby  and  W.  Irby,  at  the  time  they  were  appointed  administra- 
tors on  the  estate  of  said  Elizabeth  E.  Irby,  were  administrators. 
of  said  C.  P.  Irby,  and  continued  to  be  administrators  on  both 
of  said  estates  up  to  the  time  of  their  respective  deaths,  as  above 
stated.  The  defendant  offered  in  evidence  to  the  jury  the  ap- 
praisement of  the  estate  of  said  C.  P.  Irby,  returned  to  the  Pro* 
bate  Court  of  Wilcox  county,  which  showed  the  appraised  value 
X>f  said  estate  to  be  $13,941,  besides  personal  property  set  apart 
to  the  widow  amounting  to  $944  50.  This  was  aU  the  evi- 
dence offered  by  the  defendant.  This  being  all  the  evidence, 
and  there  being  no  dispute  about  the  facts  of  the  case,  the  court 
charged  the  jury  that,  if  they  believed  the  evidence,  they  must 
find  for  the  defendant.  The  plaintiff  excepted  to  this  charge, 
and  requested  the  court,  in  writing,  to  instruct  the  jury  that, 
in  order  to  make  the  facts  set  out  in  the  fifth  plea  a  defense  to 
the  complaint,  it  must  appear  that  said  William  Irby  had  in  his 
hands,  aa  administrator  of  C.  P.  Irby's  estate,  moneys  belong- 
ing to  said  estate,  during  the  time  he  was  the  administrator  of 
both  said  estates  (namely,  C.  P.  Irby's  and  Elizabeth  E.  Irby's), 
sufiScient  to  pay  the  amount  due  on  the  note  sued  on,  at  some 
time  while  the  said  William  Irby  was  administrator  upon  both 
estates.  The  court  refused  this  charge,  and  the  plaintiff  ex- 
cepted." 

The  appraisement  of  C.  P.  Irby's  estate  was  set  out  in  the 
bill  of  exceptions,  and  shows  that  his  real  estate  was  valued  at 
$9,000,  and  his  personal  estate,  consisting  of  mules,  cattle,  farm 
implements,  and  a  lot  of  manufactured  tobacco  and  merchandise, 
was  estimated  at  $300. 

The  rulings  of  the  court  on  the  pleadings,  and  the  charge 
given,  and  the  refusal  to  charge,  are  assigned  as  error. 

• 

S,  J.  Cumming^  for  appellant. 
Cochran  <&  Dawson^  contra. 


596  AMERICAN  PROBATE  REPORTS. 

Brickell,  C.  J.     It  is,  in  this  court,  a  doctrine  which  ought 
to  be  regarded  as  familiar  and  settled,  that  if  the  debtor  to  a 
testator,  or  to  an  intestate,  takes  probate  of  the  will,  and  qnali- 
fies  as  executor,  or  obtains  a  grant  of  administration,  the  debt  is 
extinguished.    Incapable  of  suing  himself ;  divesting  the  con- 
tract of  parties,  an  essential  element  to  its  origin  and  continn- 
-ance ;  converting  the  debt,  for  all  practical  purposes,  from  a 
-chose  (or  thing)  in  action,  into  a  chose  (or  thing)  in  possession ; 
by  operation  of  law,  the  equivalent  of  a  judgment  and  execu- 
tion against  himself,  satisfaction  of  which  it  is  his  duty,  legal 
and  moral,  to  make ;  voluntarily  taking  upon  himself  the  right 
tmd  duty  to  demand  and  receive,  and  the  existing  obligation  of 
paying  and  discharging  resting  upon  him ;  it  is  the  just,  nat- 
ural, logical,  legal  consequence  of  his  voluntary  act,  that  the 
xlebt  he  is  in  his  fiduciary  capacity  bound  to  demand  and  re- 
ceive, and  which  he  is  under  legal  and  moral  obligation  to  pay 
:and  discharge,  should  be  presumed  conclusively  paid  and  dis- 
-charged.     Hampton  v.  Shehan^  7  Ala,  298 ;  Purdom  v.  Tipt4m^ 
Q  Ala.  914 ;   Whitlock  v.  WhiUockj  25  Ala.  543 ;    Raglxmd  v. 
-Calhoun,  36  Ala.  606 ;  Whitworth  v.  Oliver,  39  Ala.  286 ;  Sea- 
-well  V.  Buckley,  54  Ala.  592.     The  duration  of  his  administra- 
ttion  is  not  important.     The  instant  the  dual  obligation,  duty 
and  capacity  are  created  by  his  voluntary  act,  the  presumption 
the  law  raises  of  necessity  obtains.     In  Ragland  v.  Calhoun, 
supra,  it  was  said  by  this  court :  "  Where  a  debt  and  credit — a 
right  to  demand,  and  an  obligation  to  pay — co-exist,  even  for  a 
moment,  in  the  same  person,  the  debt  is  extinguished  by  the 
presumption  of  payment." 

If  William  and  J.  E.  Irby,  at  the  time  of  their  appointment 
-as  administrators  of  Elizabeth  E.  Irby,  had  been  indebted  to 
their  intestate,  under  the  operation  of  this  principle,  such  in- 
debtedness would  have  been  extinguished.  Without  regard  to 
their  solvency,  it  would  have  been  converted  into  assets — money 
in  their  possession,  which  they  would  have  been  under  the  duty 
of  accounting  for,  and  applying  in  the  due  course  of  adminis- 
tration. Simmons  v.  Gutheridge,  13  Vesey,  264 ;  Windrop  v. 
Bass,  12  Mass.  199 ;  Bigelow  v.  Bigelow,  4  Ohio,  188  ;  Pren- 
iice  V.  Dehon,  10  AUen,  353.     In  Simmons  v.   Crutheridge, 
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siMjora^  it  was  said  by  the  Lord  Chancellor :  "  A  debt  due  by  the 
executor  to  the  estate  of  the  testator,  is  assets,  for  the  same  plain 
reason  upon  which  an  executor  who  is  a  creditor  may  retain  r 
that  he  cannot  sue  himself." 

An  executor  does  not,  in  this  State,  have  the  right  of  inter- 
meddling, taking  control  of,  and  disposing  of  the  assets,  before 
probate  of  the  will.  It  is  only  in  a  qualified  sense  that  it  may 
be  said  his  authority  is  derived  from  the  will.  The  probate  of 
the  will  and  the  grant  of  letters  testamentary  are  indispensable 
to  his  rightful  custody  and  control  of  the  assets,  and  to  his  exer- 
cise of  the  powers  the  will  may  confer,  or  of  his  authority  under 
the  law.  A  grant  of  administration  is,  of  course,  the  source  of 
the  duty  and  authority  of  an  administrator.  Letters  testamen- 
tary or  letters  of  administration  clothe  the  executor,  or  the  ad- 
ministrator, with  the  full  legal  title  to  all  personal  assets,  and 
the  right  to  pursue  all  legal  remedies,  which  the  testator  or  in- 
testate, if  living,  could  pursue  for  the  reduction  into  possession 
of  things  lying  in  action. 

Ketainer  is  a  remedy  by  mere  operation  of  law,  and  is  thus, 
explained  and  defined  by  Blackstone :  ^^If  a  person,  indebted  to* 
another,  makes  his  creditor,  or  debtor,  his  executor ;  or,  if  such 
a  creditor  obtains  letters  of  administration  to  his  debtor ;  in  these^ 
cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing  him 
to  retain  so  much  as  will  pay  himself,  before  any  other  creditors, 
whose  debts  are  of  .equal  degree.  This  is  a  remedy  by  the  mere^ 
act  of  the  law,  and  grounded  upon  this  reason :  that  the  exec- 
utor cannot,  without  an  apparent  absurdity,  commence  a  suit 
against  himself,  as  a  representative  of  the  deceased,  to  recover 
that  which  is  due  to  him  in  his  own  private  capacity ;  but,  hav- 
ing the  whole  personal  estate  in  his  hands,  so  much  as  is  suflS- 
cient  to  answer  his  own  demand  is,  by  operation  of  law, 
applied  to  that  particular  purpose."  3  Black.  18.  To  consti- 
tute a  retainer,  and,  of  consequence,  a  satisfaction  and  extin- 
guishment of  the  debt,  there  was  no  act  to  be  done  by  the  exec- 
utor or  administrator — no  discretion  or  volition  to  be  exercised 
by  him ;  no  election  whether  he  would  retain  or  not.  The  mo- 
ment assets  came  into  his  possession,  which,  in  the  due  course- 
of  administration,  were  and  could  be  legally  applied  to  the  pay- 
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ment  of  the  debt,  the  law,  of  its  own  force,  made  the  applica- 
tion.   Smith  V.  Waikin8j  8  Humph.  341. 

At  the  common  law,  the  execntor  or  administrator  was  re- 
garded as  the  absolute  owner  of  the  personal  assets,  and  an 
unlimited  power  of  distribution  was  an  incident  of  the  owner- 
ship. In  Woodward  v.  Lard  Darsy  (Plowden,  185  a),  the  reason 
of  the  doctrine,  that  possession  of  assets  operates  an  extinguisli- 
ment  of  the  debt,  is  said  to  be  "  because,  in  judgment  of  law, 
he  is  satisfied  before ;  for,  if  the  executor  has  as  much  goods  in 
his  hands  as  his  own  debt  amounts  to,  the  property  of  those 
goods  is  altered,  and  vested  in  himself — ^that  is,  he  has  them  as 
his  own  proper  goods,  in  satisfaction  of  his  debt,  and  not  as 
executor ;  so  that  there  is  a  transmutation  of  property  by  opera- 
tion of  law." 

In  Wankford  v.  Wankford,  1  Salk.  306,  Holt,  C.  J.,  said : 
"  If  the  executor  of  the  obligee  is  made  executor  to  one  of  the 
obligors,  and  has  assets  of  the  obligor,  the  debt  is  extinct,  and 
the  executor  cannot  sue  the  other  obligor ;  for  the  having  assets 
amounts  to  payment."  So,  in  Fryer  v.  Gildridge^  (Hobart, 
10  a),  it  was  held  that  if  the  same  person  be  executor  of  the 
obligor  and  obligee,  and  there  be  sufficient  assets  of  the  ob- 
ligor, the  debt  is  presently  satisfied  by  way  of  retainer.  The 
surer  reason  for  the  doctrine,  and  that  which  prevented  a  re- 
vival of  the  cause  of  action,  it  was  said,  was  that,  "  when  the 
obligor  made  the  executrix  of  the  obligee  his  executrix,  and 
left  assets,  the  debt  was  presently  satisfied  by  way  of  retainer, 
and,  consequently,  no  new  action  can  be  had  for  the  debt." 

When  there  are  assets  in  the  possession  of  the  personal  rep 
resentative  which  are  legally  applicable  to  the  payment  of  the 
debt,  the  doctrine  of  the  common  law  seems  well  settled — ^the 
debt  due  him  is  paid.  ISo  laches  in  making  the  application, 
no  indiscretion  in  parting  with  the  assets,  can  avoid  the  result. 
The  law  works  out  the  result,  and  it  is  not  in  the  discretion  of 
the  personal  representative  to  keep  aUve  and  continue  the  debt, 
or  by  any  subsequent  act  to  revive  it.  Smith  v.  Wathins^  supra; 
Chnffin  V.  House^  4  Dev.  (Law),  103 ;  EeicheJherger  v.  M&rm^ 
9  Watts,  42  ;  Thoma%  v.  Thompson^  2  Johns.  471.  It  is,  how- 
ever, the  possession  of  assets  which  may  be  rightfully  retained 
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tLat  works  the  extinguishment  of  the  debt.  Hall  v.  PraM^  5 
Ohio,  82.  For,  as  was  said  in  Wankford  v.  Wankfordy  supray 
if  the  personal  representative  has  no  assets,  ^^  then  he  is  not  the 
person  that  ought  to  pay,  though  he  is  the  person  that  is  to  re- 
ceive," 

The  right  of  retainer,  and  its  consequences,  are  not  limited 
to  debts  due  the  personal  representative  individually.  It  ex- 
tends to  debts  due  him  as  trustee.'  2  Williams  Ex'rs,  938.  And 
Tvhen  the  same  person  is  the  personal  representative  of  both 
creditor  and  debtor,  he  may  retain  out  of  the  assets  of  which  he 
is  possessed  as  the  representative  of  the  debtor,  to  satisfy  the 
debt  due  him  as  representative  of  the  creditor.  2  "Williams 
Ex'rs,  943 ;  1  Lomax  on  Ex'rs,  660 ;  Toller  on  Ex'rs,  295 ; 
Thompson  v.  Coopei'^  1  Call,  86;  Thomas  v.  Thompson^  2 
Johns.  471 ;  Hoaach  v.  Rogers^  6  Paige,  415  ;  Moitow  v.  Pey- 
tOHj  8  Leigh,  54. 

Unless  the  insolvency  of  the  estate  of  the  testator  or  intes- 
tate, who  may  be  indebted,  intervenes,  we  cannot  see  that,  by 
otir  legislation,  this  doctrine  of  the  common  law  is  repealed.  It 
is  subject  to  modification,  because  of  the  changes  of  the  common 
law  as  to  the  title,  rights  and  duties  of  executors  or  administra- 
tors, which  our  statutes  have  wrought.  While  the  personal 
representative  has  the  same  title  to  the  personal  assets  that  he 
had  at  common  law,  he  has  not  the  unqualified  power  of  dis- 
position of  such  as  are  not  choses  in  action.  Visible,  tangible, 
personal  property,  the  subject  of  sale,  he  cannot  dispose  of 
otherwise  than  by  sale  made  under  an  order  of  the  Court  of 
Probate  or  the  decree  of  some  other  court  of  competent  juris- 
diction ;  and,  with  one  or  two  exceptions,  the  sale  must  be  at 
public  outcry.  Any  private  sale  or  other  disposition  of  such 
property  is  void — a  devaata/oit  1  Brick.  Dig.  932,  §§  266, 
274-77 ;  Waring  v.  Lewis^  53  Ala.  630.  The  mere  possession 
of  personal  property  of  that  kind  which  he  cannot  apply  to  the 
payment  of  the  debt  due  him,  or  of  any  other  debt  of  the  de- 
cedent, will  not,  of  itself,  extinguish  or  work  a  presumption  of 
payment  of  his  debt.  The  reason  of  the  rule  ceases,  and  the 
right  upon  which  it  is  founded  does  not  exist.  Being  under 
the  duty  and  obligation  of  paying,  and  also  under  the  duty  of 
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receiTing  and  demanding,  it  is  only  when  he  has  assets  which 
he  can  and  ought  to  appropriate,  that  the  law  considers  them 
applied  and  the  debt  extinguished.  Having  no  right  to  take 
and  appropriate  such  assets,  his  only  duty  being  to  convert  them 
into  money  for  the  payment  of  debts,  the  debt  will  not  be  pre- 
sumed paid  until,  from  the  lapse  of  time,  the  failure  to  convert 
them  into  money  and  make  the  application,  can  justly  be  attrib- 
uted to  his  negligence  and  misconduct.  Of  such  negligence  and 
misconduct  he  can  claim  no  advantage — ^no  absolution  from  the 
presumption  which  would  attach  if  he  had  been  diligent.  JKim- 
haU  V.  Moody^  27  Ala.  130. 

The  whole  property  of  a  decedent  (saving  exemptions),  real 
and  personal,  is  charged  with  the  payment  of  his  debts,  and 
must  be  sold  for  that  purpose.  Code  of  1876,  §  2429.  When 
the  personal  assets  are  insufficient  for  the  payment  of  debts,  the 
lands  must  be  sold,  and  the  proceeds  of  sale  applied  to  their 
payment.  It  is  only  through  an  order  of  the  Court  of  Probate, 
made  upon  the  application  of  the  personal  representative,  that 
a  sale  of  the  lands  can  be  made.  The  personal  representative 
has  the  power,  and  it  is  his  duty,  to  rent  the  lands.  These  stat- 
utoiy  provisions  have  not  been  construed  as  altering  or  prevent- 
ing  the  descent  of  lands,  or  as  intercepting  the  estate  of  the 
devisees.  As  at  common  law,  the  heir  takes  by  descent,  or  the 
devisee  by  the  devise,  immediately  on  the  death  of  the  ancestor 
or  devisor.  There  is  no  chasm  in  which  the  title  is  in  abeyance. 
The  personal  representative  has  a  statutory  power,  from  which 
results  a  corresponding  duty,  that  he  may  exercise ;  but  he  has 
no  estate  in  the  lands ;  and  until  the  power  is  exercised,  the 
heir  or  devisee  is  in  as  he  was  at  common  law.  The  lands  are 
assets  only  through  an  exercise  of  the  power.  Anderson  v.  Jfo 
Oowan^  42  Ala.  280.  Yet  a  want  of  diligence  in  exercising  the 
power  will  involve  the  personal  representative  in  responsibility. 
There  is  no  discretion,  no  voUtion,  committed  to  him.  Subject- 
ing the  lands  to  the  payment  of  debts  is  a  duty  he  is  bound  to 
perform ;  not  distinguishable  from  the  duty  of  reducing  the  per- 
sonal property  which  is  the  subject  of  sale  to  money,  or  the 
choses  of  action  to  choses  in  possession.  The  power  of  renting, 
the  power  of  sale,  involves  the  duty ;  and  for  a  loss  resulting 
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from  neglect  of  this  duty  he  must  be  chargeable  with  the  con- 
Beqnences,  as  he  is  with  the  injurious  consequences  resulting 
from  the  neglect  of  any  other  duty.  Pearson  v.  Darrington^  32 
Ala.  227 ;  James  v.  FauOc^  64  Ala.  184. 

A  debt  due  to  him  individually,  or  a  debt  due  to  him  as 
trustee,  or  a  debt  due  to  him  as  the  personal  representative  of 
another,  would  not  be  extinguished  merely  because  there  were 
lands  subject  to  its  payment,  which  he  could,  by  pursuing  and 
exendsing  the  statutory  power,  have  reduced  to  money  he  must 
have  appropriated  to  its  payment.    But  if  there  is  negligence* 
in  the  exercise  of  the  power,  rendering  him  liable  to  creditors, 
which  would  make  him  answerable  for  the  debt,  if  a  stranger 
had  the  authority  and  was  under  the  duty  of  demanding  and 
receiving,  can  the  presumption  of  payment  and  extinguishment 
be  repelled  ?    If  it  can,  by  his  negligence  the  debt  is  kept  alive 
and  continued,  which  he  has  not  the  power  and  capacity  of  do- 
ing by  positive  action ;  and  is  effected,  if  effected  at  aU,  only  by 
his  mere  inaction  and  dereliction  of  duty.    When  the  debt  is 
due  to  him  as  trustee,  or  in  the  capacity  of  personal  representa- 
tive of  the  creditor  of  his  testator  or  intestate,  he  would  be 
chai^eable  with  it,  in  favor  of  creditors,  legatees  or  next  of  kin, 
having  the  beneficial  interest,  and  to  whom  he  stands  in  the  re- 
lation of  trustee.    The  mere  negligence  of  the  personal  repre- 
sentative, his  folly  or  indiscretion,  cannot,  nor  can  his  imme- 
diate direct  action,  prevent  the  extinguishment  of  the  debt, 
when  there  are  assets  which,  by  the  fair  and  just  performance 
of  his  duty,  he  could  legally  appropriate  to  the  payment  of  the 
debt.    If  he  paid  the  debt  from  his  own  means,  there  can  be  no 
doubt  he  would,  from  the  proceeds  of  the  sale  of  the  land,  be 
allowed  to  retain  for  his  indemnity.     Livingston  v.  Newkirk^  3 
Johns.  Ch.  312.    And  if  he  is  charged  with  the  debt,  because 
of  his  negligence  on  the  settlement  of  his  administration  of  the 
estate  of  the  creditor,  he  must  be  credited  with  it  on  a  settlement 
of  his  administration  of  the  debtor ;  and  if  he  is  not  otherwise 
in  default  for  the  balance  due  him  on  the  latter  settlement,  the 
lands  can  be  made  liable. 

The  intestate  of  the  appellant,  the  creditor  of  the  intestate 
of  the  appellee,  died  in  September,  1870,  and  administration  of 
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her  estate  was,  on  the  16th  November,  1870,  committed  to  J.  E. 
and  William  Irby,  who  were  then,  and  had  been  since  the  12th 
December,  1867,  administrators  of  the  estate  of  the  intestate  of 
the  appellee.    Property,  real  and  personal,  of  the  estate  of  the 
debtor  had  come  to  their  possession,  which  the  law  subjected  to 
liability  for  the  payment  of  the  debts,  and  required  should  by 
sale  be  converted  into  money  for  that  purpose.    The  value  of 
this  property,  as  appraised  (and  the  appraisement  is  not  contro- 
verted), exceeded  the  amount  of  the  debt  due  the  intestate  of 
'the  appellant.    What  disposition  has  been  made  of  this  prop- 
erty, real  or  personal,  is  a  fact  in  reference  to  which  the  record 
is  silent.    By  sale,  it  may  have  been  converted  into  money, 
which  the  law,  by  its  own  operation,  would  have  appropriated, 
without  the  act  or  volition  of  the  personal  representative,  for- 
ever extinguishing  the  demand  and  debt  due  the  intestate  of  the 
appellee.    True,  J.  £.  Irby  died  soon  after  he  became  adminis- 
trator of  the  estate  of  the  appellant.    But,  for  near  three  years, 
he  had  been,  with  William,  joint  admiuistrator  of  the  estate  of 
the  debtor,  having  ample  time  and  opportunity  to  reduce  the 
assets,  real  and  personal,  to  money,  as  it  was  his  duty  to  do,  and 
apply  the  money  to  the  payment  of  debts.   His  death  caused  no 
interruption  or  vacancy  in  the  administration  of  either  estate. 
The  survivor,  William,  was  required  to  complete  each  adminis- 
tration.    Code  of  1876,  §  2413.    And  administration  continued 
with  him  until  his  death,  in  May,  1876. 

There  was,  then,  a  period  of  near  five  yeare  during  which 
the  administration  of  both  estates,  that  of  the  creditor  and  that 
of  the  debtor,  was  united  in  the  same  person.  In  the  one  ca- 
pacity, it  was  his  duty  to  demand  and  receive ;  and,  in  the  other, 
it  was  his  duty,  so  far  as  he  had  assets  legally  chargeable,  to  pay 
and  satisfy.  There  was  no  deficiency  of  assets,  and  he  was 
chargeable  with  the  debt  as  money,  in  his  capacity  of  adminis- 
trator of  the  estate  of  the  creditor,  and  entitled  to  a. credit  for 
it  when  so  charged,  in  his  capacity  of  administrator  of  the 
debtor.  Unless  negligence,  delinquency  in  the  discharge  of 
trusts,  or  violation  of  duty,  is  presumed,  the  pj*esumption  of  pay- 
ment and  extinguishment  must  be  indulged.  For  all  purposes, 
the  debt  is  extinguished,  and  as  to  all  persons.     Changes  in  the 
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administration  cannot  revive  it.  As  we  have  seen,  in  obedience 
to  the  settled  doctrine  of  this  conrt,  if  the  debt  had  been  due 
from  the  administrators  individually,  it  would  have  been  extin- 
guished eo  instanti  their  appointment  and  qualification.  The 
only  distinction  which  can  be  made,  when  the  debt  is  due  from 
them  in  a  representative  capacity,  depends  upon  the  sufficiency 
of  aflsets  which  they  may  receive,  and  which  they  can  rightfully 
appropriate  to  its  payment.  Assets  which  can  be  applied  only 
after  they  have  been  converted  into  money,  are  not  immediately 
appropriated  to  the  extinguishment  of  the  debt.  But,  when  * 
the  period  during  which  debts  should  have  been  paid  by  the 
appropriation  of  the  assets,  in  the  mode  prescribed  by  law,  has 
passed — ^when  only  gross  negligence  can  have  prevented  the  ap- 
propriation— when  the  representative  stands  chargeable  with 
the  debt  as  money,  it  must  be  regarded  as  extinguished.  It  re- 
sults, therefore,  that  the  demand  on  which  the  suit  is  founded 
must  be  considered  as  extinguished.  KimbaU  v.  Moody^  27 
Ala.  130. 

This  conclusion  compels  an  affirmance  of  the  judgment, 
without  the  decision  of  the  other  question  which  has  been  dis- 
cussed. 


See  Charles  v.  Jacobs,  ante,  p.  77,  and  note. 
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Frederick  Ayer 

vs. 

Frederick  F.  Ayer  et  al.,  Adm'rs,  &c. 

[128  MaBsachuBetto,  075.] 

Date  from  which  interest  and  income  due  to  lboatek. 

A  testator,  by  his  will,  gave  to  his  brother  a  fund  which  he  was  to  set  apart  and 
invest,  with  power  to  use  and  expend  the  principal,  the  income  to  go  to  kim 
during  his  life,  and,  at  his  death,  the  principal  to  go  to  his  children,  or,  in  de- 
fault of  children,  to  the  testator's  heirs  at  law.  //eld,  that  the  legatee  was  en- 
titled to  the  income  of  the  fund  from  the  death  of  the  testator,  and  to  interest 

thereon  from  the  expiration  of  a  year  after  the  testator's  death. 

■ 

Contract  against  the  administrators  with  the  will  annexed 
of  James  C.  Ayer  to  recover  a  legacy.  Writ  dated  September 
23, 1879.  The  case  was  submitted  to  this  court  on  agreed  facts, 
by  which  it  appeared  that  the  testator  died  on  July  3, 1878,  and 
his  will  was  duly  admitted  to  probate ;  and  that,  after  the  entry 
of  this  action,  the  defendants  paid  the  plaintifi  the  principal 
sum  and  interest  thereon  from  the  expiration  of  one  year  from 
the  death  of  the  testator.  The  clause  of  the  will  relating  to  the 
legacy  in  question  appears  in  the  opinion. 

If  the  plaintiff  was  entitled  to  recover  the  income  or  inter- 
est on  the  legacy  for  the  year  succeeding  the  death  of  the  testa- 
tor, judgment  was  to  be  entered  for  the  plaintiff  for  $6,000,  and 
such  interest  thereon  as  he  was  entitled  to  receive  ;  otherwise, 
for  the  defendants. 

A.  P.  Bonney^  for  the  plaintiff. 

J.  G.  Abbott  {B.  Deem  with  him),  for  the  defendants. 

Morton,  J.  The  question  presented  in  this  case  is  whether 
the  plaintiff  is  entitled  to  the  income  or  interest,  from  the  death 
of  the  testator,  of  the  fund  given  to  him  by  the  ninth  clause  of 
the  will  of  his  brother.  This  clause  is  as  follows :  '^  I  give  and 
devise  unto  my  brother,  Frederick  Ayer,  the  sum  of  one  hun- 
dred thousand  dollars,  but  in  and  upon  the  trust  that  he  shall 
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inyest  the  same  in  his  name  as  trustee  under  the  article  ninth 
of  this  will,  and  during  his  life  keep  the  same,  or  so  much 
thereof  as  shall  remain  unexpended  as  hereinafter  authorized, 
so  invested  in  such  property  or  securities  as  he  shall  deem  ex- 
pedient, and  all  the  income  accruing  therefrom  during  his  life 
have,  receive,  and  appropriate  to  his  own  use,  with  power  and 
authority  to  use,  expend  and  apply  from  time  to  time  so  much 
of  the  said  principal  sum  or  of  the  property  wherein  the  same 
shall  be  invested,  to  or  for  his  own  use  as  he  shall  find  occasion 
for  and  elect  to  so  use  and  expend.    And  upon  his  decease  the 
said  sum,  or  the  estate  or  property  wherein  the  same  shall  be 
invested,  or  so  much  thei*eof  as  then  remains  unexpended  as 
above  authorized,  shall  be  equally  divided  among  and  paid  to 
the  children  of  said  Frederick,  if  any,  surviving  him,  to  whom 
the  same  is  hereby  given  and  devised  for  their  use  and  behoof 
forever.     But  if  it  shall  happen  that  no  child  of  said  Frederick 
shall  survive  him,  then  said  principal  sum  or  property,  or  resi- 
due thereof  then  remaining,  shall  upon  his  decease  be  distrib- 
uted to  and  among  my  heirs  at  law  in  the  same  manner  and 
proportions  that  the  same  would  be  if  I  had  deceased  at  the 
time  of  the  decease  of  my  said  brother  Frederick,  possessed  of 
the  same  and  intestate." 

If  we  strike  out  the  provision  giving  Frederick  the  power 
of  disposing  of  the  principal  of  the  bequest,  the  construction 
of  the  will  would  be  too  clear  to  admit  of  doubt.  It  gives  to 
Frederick,  without  any  words  of  inheritance  or  perpetuity,  a 
fund,  which  he  is  to  set  apart  and  invest,  the  income  of  which 
is  to  go  to  him  during  his  life,  and  at  his  death  the  principal 
to  go  to  his  children,  or  in  default  of  children  to  the  testator's 
heirs  at  law.     This  clearly  gives  him  a  life  estate  only. 

The  insertion  of  the  provision  giving  Frederick  the  power 
to  use  and  expend  the  principal  does,  not  seem  to  us  to  indicate 
an  intention  of  the  testator  to  give  him  an  absolute  property, 
and  such  is  not  its  necessary  legal  effect.  He  does  not  clothe 
the  legatee  with  all  the  attributes  of  ownership.  He  does  not 
give  him  the  power  to  dispose  of  the  whole  or  any  part  of  the 
property  by  will.  This  fact,  together  with  the  fact  that  he 
makes  careful  provisions  for  the  disposition  of  the  property  at 
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the  death  of  Frederick,  shows  that  his  intention  was  not  to  give 
him  the  absolute  property,  but  only  a  life  estate  with  a  power 
to  use  and  expend  the  principal.  If  the  legatee  had  died  leav- 
ing children,  we  cannot  doubt  that  such  children  would  take 
under  the  will  whatever  of  the  principal  fund  remained  undis- 
posed of  at  his  death,  Kuhn  v.  Webster^  12  Gray,  3 ;  Jbhngon 
y.  BaMeUe,  125  Mass.  453 ;  Smith  v.  Bm/w,  123  Mass.  823 ; 
Herring  v.  Barrow^  L.  R.  13  Ch.  D.  144,  We  are  of  opinion 
that  the  plaintiff  took  under  the  will  a  life  estate. 

This  being  so,  he  was  entitled  to  the  income  of  the  fund 
from  the  time  of  the  death  of  the  testator.     The  general  rule 
of  law  is  well  established,  that  a  tenant  for  life  is  entitled  to 
the  income  of  a  fund  set  apart  for  his  benefit  from  the  time  of 
the  testator's  death.  •  Sargent  v.  Sa/rgent,  103  Mass.  297 ;  Pd- 
lock  v.  Learned^  102  Mass.  49.    And  this  rule  is  in  harmony 
with  the  provisions  of  the  Gen.  Sts.  c.  97,  §  23,  which  declare 
that  when,  by  a  wiU,  an  annuity,  or  the  rent,  use,  income  or  in- 
terest of  any  property,  or  the  income  of  any  fund,  is  given  to, 
or  in  trust  for  the  benefit  of,  a  person  for  life,  he  shall  be  enti- 
tled to  receive  the  same  from  and  after  the  decease  of  the  tes- 
tator.   The  fact  that  the  testator  has  given  the  life  tenant  a 
power  of  disposition  over  the  principal  fund  does  not  take  this 
case  out  of  the  rule.    The  effect  of  doing  so  would  be  to  take 
the  first  year's  income  from  the  life  tenant,  and  apply  it  to  in- 
crease the  general  residuum  of  the  estate.    The  testator's  inten- 
tion to  give  to  this  life  tenant  the  income  from  his  decease  is  as 
manifest  as  in  any  other  case  of  a  bequest  of  income  to  a  life 
tenant.     It  is  not  to  be  presumed  that,  because  he  added  a 
power  of  disposition,  he  intended  to  narrow  his  gift  of  the  in- 
come for  the  benefit  of  a  more  remote  object  of  his  bounty. 
Levering  v.  MinoU  9  Gush.  151. 

It  follows  that  the  plaintiff  is  entitled  to  recover  the  income 
received  on  the  legacy  to  him  for  the  year  succeeding  the  death 
of  the  testator,  which  the  parties  have  agreed  to  be  six  thousand 
dollars.  And  as  this  ought  to  have  been  paid  to  him  at  the 
expiration  of  the  year,  he  is  entitled  to  interest  thereon  from 
that  time.    Kent  v.  Dunham^  106  Mass.  586. 

Judgment  for  the  plaintiff  accordingly. 


r 
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Jacob  JBrown,  Adm'b,  etc.,  vs.  Ignatz  Forschk, 

[48  MicUgftD,  492.] 

Liability  of  adminibtrator  for  claims  allowed  by  court 
after  ftlma  of  commissiokebs'  report. 

When  commissioners  liave  made  their  report  upon  claims  against  an  estate,  and 
the  administrator  has  paid  all  that  was  allowed,  and  the  time  has  expired  for 
presenting  more,  except  upon  special  application  to  the  Probate  Court  on 
cause  shown,  it  is  the  duty  of  the  administrator  to  turn  over  the  property  to 
the  heirs  and  distributees,  and  he  may  do  so  without  waiting  for  an  order  of 
the  Probate  Court  requiring  him  to  (lo  so. 

Where  an  administrator  had  turned  over  property  to  the  distributees  under  such 
drcumstances,  but  neglected  to  file  his  final  account,  and  sometime  afterwards 
another  claim  was  presented  and  allowed  by  the  probate  judge,  at  which  time 
the  property  had  been  used  up  by  the  distributees,  A^ld,  that  notwithstanding 
his  final  account  was  not  settled,  the  administrator  was  not  responsible  for  the 
claim,  or  for  the  use  made  by  the  distributees  of  the  property. 

A  creditor  who  thus  delays  the  presentation  of  his  demand  until  he  can  bring  it 
in  as  matter  of  favor  only,  must  take  all  risks  of  being  able  to  collect  it  in  the 
condition  in  which  he  finds  the  estate.  He  cannot  hold  the  administrator  re- 
sponsible, except  upon  the  ground  of  some  personal  wrong  or  default 

Appeal  from  an  order  of  the  Probate  Court  directing  the 
administrator  of  the  estate  of  John  Miller  to  pay  certain 
claims.    The  administrator  brings  error. 

D.  Cramer  and  JBeakes  cfe  Cutcheon^  for  plaintiff  in  error. 
Millard  <&  Bean^  for  defendant  in  error. 

CooLKY,  J.  The  record  in  this  case  presents  the  following 
state  of  facts : 

John  Miller,  a  resident  of  Washtenaw  county,  died  intestate 
November  7, 1872,  leaving  a  widow  and  children,  and  real  and 
personal  estate  to  be  administered.  April  8, 1873,  on  petition 
of  one  of  the  children,  and  after  due  publication  of  notice, 
Jacob  Brown,  the  plaintiff  in  error,  was  duly  appointed  admin- 
istrator on  the  estate  of  said  intestate,  and  gave  bond  and  took 
upon  himself  the  trust.  On  the  same  day  commissioners  were 
appointed,  by  the  judge  of  probate  for  the  county  of  Wash- 
tenaw, to  examine  and  adjust  the  claims  against  said  estate. 
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The  commissioners  took  the  oath  required  bj  law,  and  gave  the 
requisite  notice  for  the  presentation  of  claims,  and  on  Julj  31, 
1874,  filed  their  report  in  the  Probate  Court,  showing  the  allow- 
ance by  them  of  claims  to  the  amount  of  $350  and  no  more. 

The  estate  was  duly  inventoried  bj  the  administrator,  and 
was  appraised  as  follows  :  real  estate,  $22,100  ;  personal  estate, 
$2,158.  The  real  estate  appears  to  have  been  subject  to  veiy 
large  incumbrances. 

After  the  time  for  the  presentation  of  claims  to  the  com- 
missioners had  expired,  the  administrator,  having  no  knowledge 
or  notice  of  further  demands,  allowed  the  widow  and  children 
of  the  intestate  to  take  possession  and  dispose  of  the  assets  be- 
longing to  the  ests^te,  and  before  the  proceedings  hereinafter 
mentioned  had  been  begun,  the  whole  of  said  assets  had  been 
exhausted  by  the  widow  and  children,  in  the  payment  of  the 
claims,  and  in  their  own  support.  The  administrator,  however, 
had  filed  no  account,  and  taken  no  steps  to  be  discharged  from 
his  trust,  until  December  5,  1876,  when  he  applied  to  the  Pro- 
bate Court  for  the  settlement  of  his  final  account,  and  Januaiy 
9th  following  was  assigned  by  the  court  for  the  hearing 
thereon. 

The  day  before  the  hearing  was  to  take  place,  namely,  Jan- 
uary 8,  1877,  Ignatz  Porsche  presented  to  the  Probate  Court 
his  petition,  setting  forth  that  he  had  a  claim  of  $750  against 
said  estate,  and  praying  that  the  commission  be  revived  for  the 
purpose  of  hearing  it,  or  that  instead  thereof  it  be  heard  and 
allowed  by  the  judge  of  probate.  The  prayer  of  this  petition 
was  denied  by  the  Probate  Court,  but  on  appeal  to  the  Circuit 
Court,  the  claim  of  Porsche  was  heard  and  allowed  at  the  sum 
of  $902  15,  with  $65  10  costs- 
No  proceedings  were  had  for  the  settlement  of  the  adminis- 
trator's account  on  January  9,  1877,  the  day  fixed  for  a  hearing 
thereon,  and  on  May  29,  1878,  the  Probate  Court  made  an 
order  reciting  that  it  appeared  from  the  inventory  that  the  per- 
sonal property  of  the  estate  amounted  to  $2,158,  and  that  the 
claims  allowed  were  $1,317  25 ;  and  thereupon  the  administra- 
tor was  directed  to  pay  said  claims  within  twenty  days.  As 
all  the  claims  except  that  of  Porsche  had  been  previously  paid, 
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this  order  would  apply  to  that  claim  only.  The  administra- 
tor appealed  from  the  order  to  the  Circuit  Court,  assigning 
yarious  reasons  for  the  appeal ;  the  one  chiefly  relied  upon 
being  that  there  was  no  property  or  money  belonging  to  the 
estate  from  which  the  Forsche  claim  could  be  paid. 

In  the  Circuit  Court  the  administrator  was  held  to  have  the 
affirmative  of  the  issue,  and  the  trial  proceeded  after  the  usual 
course  of  common  law  suits.  The  facts  above  rfecited  appeared 
in  proof,  and  the  court  gave  judgment  affirming  the  order 
of  the  Probate  Court.  The  administrator  thereupon  brought 
error. 

I.  Motion  was  made  to  dismiss  the  writ  of  error,  on  the 
ground  that  certiorari  was  the  proper  remedy.  HoVbrooh  v. 
Cook^  5  Mich.  225  ;  Conrad  v.  Button^  28  Mich.  365.  But  we 
think  the  case  is  properly  here.  The  substance  of  the  issue  in 
the  Circuit  Court  was  plene  administravit^  and  the  trial  pro- 
ceeded as  it  might  have  done  on  that  issue  in  an  original  suit 
in  the  Circuit  Court. 

II.  The  case  upon  its  merits  requires  a  careful  examinatipn 
of  the  statutory  provisions  respecting  the  settlement  of  estates. 

By  section  4450  of  Compiled  Laws,  the  Probate  Court  is 
required,  at  the  time  of  granting  letters  of  administration,  to 
make  an  order  allowing  to  the  administrator  a  time  for  dis- 
posing of  the  estate,  and  paying  the  debts,  which  in  the  first 
instance  shall  not  exceed  one  year  and  six  months.  The  next 
section  permits  extensions,  but  not  so  that  the  whole  time 
allowed  to  the  original  administrator  shall  exceed  four  years. 
It  does  not  appear  that  there  was  any  extension  in  this  case, 
and  the  one  year  and  six  months  expired  October  8,  1874. 

By  section  4424  of  Compiled  Laws,  the  Probate  Court  is 
required,  when  appointing  commissioners  for  the  examination 
and  allowance  of  claims,  to  determine  the  time  within  which 
claims  shall  be  presented  to  them ;  and  this  in  the  first  instance 
shall  not  exceed  eighteen  months,  but  may  be  extended  (§  4425), 
but  not  so  that  the  whole  time  shall  exceed  two  years.  The 
time  in  this  case  was  limited  to  six  months.  If  extended  to 
the  extreme  limit  allowed  by  law  it  would  have  expired  April 
8,  1875. 

Vol.  L— 89 
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Bj  section  4433  of  Compiled  Laws,  it  is  declared,  that  when 
a  claim  is  not  presented  to  the  commissioners  within  the  time 
allowed  for  their  action,  the  claimant  shall  be  forever  barred 
from  recovering  it,  or  from  setting  off  the  same  in  any  action 
whatever.  Another  section  nevertheless  provides  that  on  the 
application  of  a  creditor  who  has  failed  to  present  his  claim, 
^^  if  made  at  any  time  before  the  estate  is  closed,"  the  judge  of 
probate  may  revive  the  commission  for  the  purpose  of  hearing 
the  claim.  Comp.  L.  §  4426.  Or,  instead  of  doing  this,  he 
may  himself  hear  and  adjudicate  upon  the  claim,  as  was  done 
in  this  instance. 

From  the  foregoing  it  will  appear  that  long  before  Forsche 
presented  his  claim,  or  notified  the  administrator  that  he  had 
one,  the  time  had  not  only  expired  for  the  presentation  of 
claims  to  the  commissioners,  but  for  the  settlement  of  the 
estate  also.  As  early  as  October  8,  1874,  the  administrator 
should  have  paid  off  all  the  claims  allowed  against  the  estate, 
and  delivered  the  remaining  assets  to  the  widow  and  next  of 
kin,  and  obtained  his  discharge.  Had  he  done  so,  it  is  not  pre- 
tended that  any  claim  could  afterwards  have  been  made  against 
him  by  reason  of  a  debt  owing  by  the  estate  but  not  until 
afterwards  presented  and  allowed.  If  the  creditor  could  have 
any  remedy  in  such  a  case,  he  must  find  it  in  following  the 
property  into  the  hands  of  the  distributees. 

Section  4407  of  Complied  Laws  provides  that "  the  executor 
or  administrator  shall  be  entitled  to  the  possession  of  the  per- 
sonal estate  of  the  deceased  until  assignment  or  distribution  of 
the  same  to  heirs,  legatees,  or  other  persons  entitled  thereto, 
by  order  of  the  Probate  Court,  or  until  the  estate  is  finally 
settled."  This  section  does  not  render  it  imperative  that  the 
personal  representative  should  take  possession  of  the  personal 
estate ;  it  only  empowers  him  to  do  so ;  and  it  is  not  expected 
that  he  will  disturb  the  possession  of  the  family  except  so  far 
as  the  proper  discharge  of  his  duties  may  require  it.  Howard 
V.  Patrick,  38  Mich.  795. 

Under  section  4496  of  Compiled  Laws,  the  judge  of  pro- 
bate, after  the  debts  are  paid  or  provided  for,  may  assign  the 
residue  of  the  estate  to  the  persons  entitled,  without  awaiting 
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the  presentation  of  a  final  account  by  the  administrator.  There 
is  no  room  for  donbt  that  such  an  assignment  would  protect 
the  administrator  as  against  any  claim  subsequently  presented 
and  allowed.  He  must  be  protected,  because  there  is  no  pro- 
vision of  law  requiring  or  empowering  him  to  recover  posses- 
sion of  property  once  delivered  by  him  to  a  distributee  under 
the  order  of  the  Probate  Court. 

From  the  foregoing  statement  of  facts  and  law  the  follow- 
ing conclusions  are  drawn : 

1.  That  as  early  as  October  8, 1874,  when  all  the  claims 
allowed  against  the  estate  had  been  paid,  the  widow  and  chil- 
dren of  Miller  were  entitled  to  have  the  residue  of  the  estate 
delivered  over  to  them,  as  their  own  property  under  the  law, 
and  it  was  the  duty  of  the  administrator  to  recognize  this  right 
and  surrender  to  them  the  property  on  demand. 

2.  If  the  administrator  had  failed  to  observe  this  duty,  the 
widow  and  children  might  have  applied  to  the  Probate  Court 
for  an  order  of  distribution,  and  on  a  showing  that  the  allowed 
claims  were  paid,  they  would  have  been  entitled  as  of  right  to 
have  this  order  made.  If  the  administrator  had  met  their  ap- 
plication by  showing  to  the  court  that  he  had  personal  claims 
for  services  and  expenses,  assets  sufficient  to  meet  these  claims 
might  have  been  left  in  his  hands  until  the  settlement  of  his 
accounts ;  but  he  could  have  asked  and  the  court  would  have 
granted  nothing  more. 

3.  When  the  administrator,  instead  of  being  forced  into 
action  by  such  an  order,  voluntarily  delivered  the  property 
over  to  the  persons  entitled,  he  only  recognized  a  legal  duty 
and  performed  it  without  waiting  to  have  it  prescribed  for  him 
in  a  legal  proceeding.  He  yielded  to  that  which  was  matter  of 
strict  right — ^to  that  against  which  he  had  no  power  of  legal  re- 
sistance, and  in  respect  to  which  he  would  have  been  culpable, 
on  moral  grounds  as  well  as  legal,  had  he  attempted  to  resist. 
An  order  of  the  court  making  the  assignment  and  distribution 
might  have  been  desirable  to  him,  because  it  would  have  been 
an  adjudication  upon  the  rights  of  the  respective  parties,  and 
would  have  protected  him  against  any  subsequent  claims  of  in- 
equality or  injustice  in  the  distribution;  but  if  no  fault  is 
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found  by  any  one  of  them,  the  importance  of  such  an  order  is 
not  very  obvious. 

But  it  is  said  that  the  estate  was  not  settled  and  closed,  and 
could  not  be  until  the  administrator  had  presented  his  final 
account  and  had  it  allowed.  He  could  not  have  his  account 
allowed  and  obtain  his  discharge  if  it  appeared  that  claims  re- 
mained unpaid  which  there  was  property  to  meet,  and  there- 
fore it  was  his  duty  to  keep  himself  in  condition  to  respond  to 
any  demand  that  might  be  established.  Belief  from  this  dnty 
is  to  be  obtained  only  by  a  discharge  in  due  form,  and  imtil  he 
has  taken  the  precaution  to  obtain  this,  he  will  make  voluntary 
distribution  of  the  property  at  his  peril. 

This  is  a  plausible  view,  and  was  accepted  by  the  Circuit 
Court.  And  it  is  true  that  in  the  strictest  sense  of  that  term 
the  estate  is  not  settled  until  the  administrator  obtains  his  di^ 
•charge.  But  when  the  claims  allowed  by  the  comnussioners 
are  paid,  only  two  tilings  remain  to  be  done  to  complete  the 
.settlement :  one  of  these  being  the  delivery  of  the  property  to 
the  distributees,  and  the  other,  the  passing  of  the  administra- 
tor's account.  Under  the  statute  either  of  these  may  precede 
the  other ;  and  if  distribution  is  first  made,  the  settlement  of 
the  account  afterwards  is  only  for  the  purpose  of  determining 
that  the  administrator  has  accounted  fully  and  obeyed  the  law 
in  his  payments.  If  the  persons  who  would  be  entitled  to  any 
surplus  deny  this,  the  court  must  adjudicate  between  him  and 
them ;  but  if  they  concede  it,  he  will  have  occasion  for  an 
order  of  discharge  only  as  it  will  afford  him  the  highest  and 
most  conclusive  evidence  that  his  trust  has  been  fulfilled  accord- 
ing to  law.  But  how  his  failure  to  call  for  and  obtain  this  evi- 
dence can  create  claims  against  him  in  favor  of  parties  not 
entitled  when  distribution  was  made,  is  not  apparent. 

In  this  case  Forsche  had  been  so  far  either  negligent  or  un- 
fortunate that  he  had  failed  to  present  his  claim  until  the  time 
had  arrived  when  the  statute  would  justify  the  administrator 
in  assuming  that  np  such  claim  existed,  and  until  acting  upon 
that  assumption  he  had  delivered  over  the  property  to  the  par- 
ties having  a  legal  right  to  demand  it.  On  what  ground  can 
he  now  come  in  and  take  advantage  of  the  administrator's 
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neglect  to  call  for  and  obtain  a  formal  discharge,  and  compel 
the  administrator  to  pay  this  debt  from  his  own  means  i  It 
enrelj  was  never  the  purpose  of  the  law  that  the  administrator 
elionld  personally  be  charged  with  the  debts  of  the  intestate, 
unless  npon  some  ground  of  personal  fault ;  and  if  he  remains 
liable  under  such  circumstances  as  are  developed  in  this  case,  it 
mnst  be  essential  to  his  protection  that  he  retain  the  property 
in  his  hands  until  his  final  discharge  is  obtained,  at  whatever 
inconvenience  to  the  widow  and  children.  Thus  the  possibility 
that  there  may  be  somewhere  in  existence  a  now  forgotten  or 
lost  claim  that,  by  the  favor  of  the  Probate  Court,  may  some 
day  be  proved,  must  force  the  administrator  to  exclude  the 
family  from  the  enjoyment  of  the  ancestor's  property,  even 
when  presumptively  no  such  claim  exists. 

Sut  we  do  not  agree  that  the  administrator's  liability  is  thus 
prolonged.  For  all  purposes  except  the  final  passing  of  his 
accounts  we  think  the  administrator  is  to  be  considered  as  hav- 
ing settled  the  estate,  when,  having  paid  the  debts  reported  by 
the  conmiissioners,  he  has  handed  over  the  remaining  property 
to  the  distributees.  Calkins  v.  Smithy  41  Mich.  409.  The 
distributees  are  then  entitled  to  the  property,  and  the  adminis- 
trator fully  administers  when  he  allows  them  to  take  it  in  the 
proper  proportions.  The  claimant  who  unexpectedly  appears 
af terwsmls,  must  seek  his  remedy  against  the'  estate  in  the  con- 
dition in  which  he  then  finds  it.  Grreig  v.  SomervUle,  1  Euss. 
&  M.  338.  The  misfortune  of  finding  it  administered  is  his, 
and  not  that  of  the  administrator. 

Formal  proceedings  for  the  settlement  of  an  estate  are 
never  necessary  if  all  parties  concerned  can  agree  to  dispense 
with  them.  This  is  often  done,  and  the  expense  of  the  admin- 
istration thereby  avoided.  HFeedJiam  v.  OiUettj  39  Mich.  574 ; 
BahbiU  v.  Bmcen,  32  Vt.  437 ;  Hiblard  v.  Kent,  15  N.  H. 
516  ;  Carter  v.  Owens,  41  Ala.  217.  Family  arrangements  for 
this  purpose,  it  is  said,  are  favorites  of  the  law,  and  when  fairly 
made  are  never  allowed  to  be  disturbed  by  the  parties,  or  by 
any  Others  for  them.  Walworth  v.  Ahel,  52  Penn.  St.  370. 
Such  an  arrangement  may  be  made  after  an  administrator  is 
appointed  as  well  as  before,  and  if  the  administrator  is  after- 
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wards  Bummoned  to  render  his  accounts,  the  court  will  accept 
as  satisfactory,  so  far  as  it  goes,  the  settlement  the  parties  con- 
cerned have  made.  Clarke  v.  Clay^  31  N.  H.  393.  No  doubt 
such  a  settlement  will  be  subject  to  the  rights  of  creditors  in 
any  case  where  the  statutory  proceedings  have  not  been  taken 
to  bar  their  claims ;  but  when  these  have  been  had,  the  right 
to  take  the  property  under  voluntary  arrangement  must  be 
commensurate  with  the  right  to  compel  the  administrator  to 
distribute  it. 

A  probate  case  on  appeal  is  to  be  tried  and  determined  on 
the  same  principles  that  would  be  administered  by  the  Probate 
Court  itself.    That  court,  in  adjusting  the  accounts  of  adminis- 
trators, is  governed  by  broad  principles  of  equity ;  and  it  is  at 
all  times  competent  for  the  administrator,  imimpeded  by  tech- 
nical rules,  to  show  the  fairness- of  his  dealings,  the  real  nature 
of  his  transactions,  and  to  restrict  the  amount  for  which  he 
should  be  held  liable  to  that  which  equity  demands.    Upon 
any  other  rule  he  might  be  made  to  bear  the  burden  of  events 
for  which  he  was  in  no  degree  responsible,  and  when  he  was 
acting  in  the  most  conscientious  discharge  of  duty.     Upwn  v. 
Badeau^  3  Bradf.  Sur.  Eep.  13,  15 ;  Poole  v.  Munday^  103 
Mass.  174.    In  this  case  the  defendant  in  error  delayed  the 
presentation  of  his  claim  until  the  administrator  had  in  good 
faith  administered  fully,  and  until  nothing  remained  to  be 
done  but  the  final  accounting.     The  fact  that  he  was  after- 
wards permitted  to  prove  his  claim  is  evidence  that  he  had 
fully  explained  the  delay,  but  the  fact  that  he  was  not  himself 
in  fault,  can  establish  no  equity  in  his  favor  to  charge  the  con- 
sequences of  the  delay  upon  the  administrator.     The  adminis- 
trator, assuming,'  as  he  had  a  right  to  do,  that  no  further  claims 
existed,  has  merely  performed  his  duty  in  recognizing  the 
rights  of  the  widow  and  children ;  and  the  law  will  protect 
him  in  making  the  voluntary  distribution  of  the  estate  which 
under  the  circumstances  the  law  would  have  compelled. 

The  judgment  is  reversed,  with  costs  of  all  the  courts. 

The  other  Justices  concurred. 


See  Bunnell  y.  Post,  ante,  p.  458. 
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Mickley's  Appeal. 

[92  PennsylTania  SUte,   614.] 

Sequest. — StTBSTmmoN  of  another  legatee  in  event  of 

DEATH  WIFHOUT  ISSUE. 

A  bequest  made  to  a  person,  absolute  in  the  first  instance,  and  providing  for  the 
substitution  of  another  legatee  in  the  event  of  death,  or  death  without  issue,  is 
to  be  construed  to  mean  death,  or  death  without  issue  before  the  testator. 

A  testator  made  separate  bequests  of  one-sixth  of  his  estate  to  each  of  his  three 
sons,  **or  his  heirs,"  and  the  residue  in  trust  for  his  daughters,  adding  "  if  either 
of  my  sons  should  die  without  leaving  issue  living  at  the  time  of  his  death,  the 
share  given  to  such  son  shall  pass  to  and  be  divided  among  such  of  my  chil- 
dren as  may  be  then  living,  and  to  the  issue  of  such  as  may  be  dead."  Held^  that 
eadi  son  had  a  vested  interest  is  the  share  bequeathed  him. 

Appeal  from  the  Orphans  Court  of  Philadelphia  county. 

Joseph  J.  Micklej,  the  testator,  died  February  15th,  1878, 
and,  on  the  23d  of  that  month,  his  will  was  proved  and  letters 
testamentary  issaed  to  Henry  J.  Mickley,  the  executor  named 
therein.  The  surviving  chUdren  of  the  testator  were  three  sons 
and  three  daughters,  all  of  whom  are  still  living.  By  his  will 
he  directed  his  real  estate  to  be  sold,  and  the  proceeds  added  to 
the  residue  of  his  personal  estate,  after  payment  of  his  debts, 
and  the  entire  fund  divided  into  six  equal  parts.  He  then 
added :  "  One  equal  sixth  part  thereof  I  give  and  bequeath  to 
my  son,  Henry  J.  Mickley,  or  his  heirs.  One  other  equal  sixth 
part  I  give  and  bequeath  to  my  son,  John  J.  Mickley,  or  his 
heirs.  One  other  equal  sixth  part  I  give  and  bequeath  to  my 
son,  Joseph  P.  Mickley,  or  his  heirs.  One  other  equal  sixth 
part  I  direct  shall  be  held  by  my  said  executor  in  trust  for  the 
sole  and  separate  use  of  my  daughter,  Josephine  C.  A.,  wife  of 
John  Johnson,  during  the  term  of  her  natural  Uf e ;  and  from 
and  inmiediately  after  her  death  I  give  and  bequeath  the  prin- 
cipal of  said  share  to  all  and  every  the  child  or  children,  and  issue 
of  a  deceased  child  or  children  of  her,  my  said  daughter  Jose- 
phine C.  A.,  share  and  share  alike,  such  issue,  however,  if  any, 
to  take  'per  stirpes  the  share  of  their  parent.  In  default  of  such 
child,  children,  or  issue  of  deceased  child  or  children,  I  direct 
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the  said  one-eixth  of  my  estate  to  be  equally  divided  among  snch. 
of  my  children  as  may  smrive  my  said  daughter,  Josephine  C. 
A.,  and  the  issue  of  such  as  may  have  died,  such  issue  taking 
only  the  share  of  their  parent." 

Similar  bequests  to  his  other  two  daughters  followed,  and 
then  came  this  clause :  "  Fourth.  I  direct  that  if  either  of  my 
sons  should  die  without  leaving  issue  living  at  the  time  of  his 
death,  the  share  given  to  such  son  shall  pass  to  and  be  divided 
among  such  of  my  children  as  may  be  then  living,  and  to  the 
issue  of  such  as  may  be  dead,  such  issue,  however,  taking  only 
the  share  of  their  parent.  In  the  event  of  the  death  of  either 
of  my  said  children  without  issue  living  at  the  time  of  his  or 
her  death,  I  direct  that  in  the  distribution  of  the  share  of  such 
child  as  aforesaid,  the  portion  thereof  allotted  to  each  of  my 
daughters  shall  be  held  in  trust  in  the  same  manner  as  directed 
in  the  provision  hereinbefore  made  for  them." 

Henry  J.  Mickley  filed  his  account  as  executor,  and,  on  the 
adjudication,  the  auditing  judge  held  that  each  son  took  a  life 
interest  in  one-sixth  of  the  estate.  Two  sons  filed  exceptions 
to  this  ruling,  on  the  ground  that  their  shares  should  have  beeu 
awarded  in  fee.  The  court  in  banc  sustained  the  exceptions, 
and  decreed  a  distribution  to  each  son  in  his  own  right  abso- 
lutely. 

From  this  decision  the  present  appeal  was  taken  by  the 
executor, 

Edward  Ilopkinson^  for  appellant. 
John  G.  Johnson^  for  appellees. 

Shabswood,  Chief  Justice.  The  able  argument  of  the  young 
gentleman  who  presented  this  case  on  behalf  of  the  appellants 
— who  has  a  hereditary  title  to  legal  ability  and  acumen — ^has 
failed  to  convince  us  that  the  learned  court  below  erred  in  the 
construction  which  they  put  upon  the  will  of  Joseph  J.  Mick- 
ley. He  is  sustained  by  some  English  cases  which  are  not  of 
authority  with  us,  and  besides,  as  the  great  object  in  the  con- 
struction of  every  will  is  to  arrive  at  the  true  intention  of  the 
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testator,  and  to  carry  that  out,  if  not  contrary  to  law,  decision 
on  the  language  of  wills,  are  not  to  be  too  closely  followed.  It 
is  very  clearly  settled,  both  in  England  and  in  this  State,  that 
if  a  bequest  be  made  to  a  person  absolute  in  the  first  instance, 
and  it  is  provided  that,  in  the  event  of  death,  or  death  without 
issue,  another  legatee  or  legatees  shall  be  substituted  to  the 
share  or  legacy  thus  given,  it  shall  be  construed  to  mean  death 
or  death  without  issue  before  the  testator.  The  first  taker  is 
always  the  first  object  of  the  testator's  bounty,  and  his  absolute 
estate  is  not  to  be  cut  down  to  an  estate  for  life,  or  what  is 
practically  the  same  thing,  to  be  subjected  to  an  executory  gift 
over  upon 'the  occurrence  of  the  contingency  of  death,  or  death 
without  issue  at  any  future  period  within  the  rule  against  per- 
petuities, without  clear  evidence  of  such  an  intent.  Caldwdl  v. 
SkeUoTij  1  Harris,  152  ;  Estate  of  Mary  Biddle,  4  Casey,  59 ; 
Karker^s  Appeal^  10  P.  F.  Smith,  141 ;  Fahmey  v.  Holsingery 
15  P.  F.  Smith,  388 ;  McCullough  v.  Fenton,  Id.  418.  In 
JcMup  V.  Smuckj  4  Harris,  82Y,  the  general  rule  is  recognized, 
though,  in  that  case,  the  court,  upon  the  construction  of  the 
whole  wiU,  thought  the  intention  of  the  testator  was  very  clear, 
that  he  meant  death  ^^  without  marriage,"  at  a  period  subsequent 
to  his  own  death.  In  the  wiU  before  us  it  is  strongly  contended 
that  death  without  issue  living  at  the  death  of  the  first  taker 
evinces  the  same  intention.  But  it  is  not  easy  to  draw  such  an 
inference  from  those  words  alone.  Mr.  Smith,  in  his  work  on 
executory  interests,  maintains  that  where  the  gift  over  is  not 
merely  dependent  upon  death,  but  upon  dying  unmarried  and 
without  issue,  the  event  will  be  construed  to  mean  not  a  death 
generally  at  some  time  or  other,  but  a  death  in  the  testator's 
lifetime,  if  the  fund  or  property  itself,  and  not  merely  the  in- 
terest or  income,  is  given  absolutely  to  the  person  whose  death 
is  spoken  of.  Sec.  662.  In  the  English  cases  a  distinction  is 
made  between  devises  of  realty  and  bequests  of  personalty, 
which  has  not  been  recognized  in  this  State.  But  taking  the 
whole  will,  we  think  there  is  a  very  clear  indication  of  the  in- 
tention of  the  testator,  that  the  distribution  of  his  estate  to  the 
persons  entitled  should  take  place  at  the  period  of  his  own 
death,  and  not  be  postponed  to  a  subsequent  time.    The  share 
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of  either  of  his  eons  so  dying  without  issue  is  to  be  divided 
among  his  other  children,  to  his  sons,  if  living,  absolutely,  and 
to  his  daughters,  to  be  held  in  trust  as  provided  in  his  will 
Thus,  while,  according  to  the  construction  contended  for,  the 
original  share  of  the  son  would  be  held  subject  to  the  execntoiy 
bequest  over,  the  accrued  share  would  be  held  absolutely,  while 
the  accrued  shares  of  the  daughters  would  be  held  exactly  as  th^ 
original  shares.  Such  a  result  was  referred  to  and  relied  on  as 
evidence  that  it  was  not  the  intention  of  the  testator  in  CaldtceU 
V.  JSketiarij  1  Harris,  185.  Says  Mr.  Justice  Bell,  ^^  besides  that 
construction  would  render  defeasible  the  original  shares  first 
taken  under  the  will,  while  those  which  might  accrue  by  the 
clause  of  survivorship  would  vest  absolutely,  a  consequence  oe^ 
tainly  never  contemplated." 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 


INDEX. 


INDEX. 


ADEMPnON.    See  ADrASCEMESTs. 
ADMINISTRATION. 

1.  Where  there  are  several  administrations  of  an  intestate  estate,  in  dif- 

ferent jurisdictions,  a  judgment  against  one  administrator  does  not 
bind  another.    Priee  y.  Macey  73 

2.  Whether  and  how  far  judgments  against  the  principal  administrator, 

accompanied  by  proof  that  there  are  no  aspets  in  his  hands  to  mU 
iafy  them,  would  be  eyidence  in  a  court  which  had  granted  ancil- 
lary letters,  qticBre,  II, 

3.  It  is  the  place  of  the  intestate's  domicile  at  the  time  of  his  death, 

and  not  the  place  of  his  death,  which  determines  the  principal  ad- 
ministration. Ih, 

4.  Where  letters  of  administration  on  the  same  estate  were  granted  in 

this  and  another  State,  and  both  describe  the  intestate  as  of  that 
place,  a  judgment  against  the  foreign  administrator  is  not  even 
prima  facie  eyidence,  in  an  action  against  the  Wisconsin  adminis- 
trator. Ih. 
See  Jurisdiction. 
ADVANCEMENTS. 

1.  The  testator  held  his  son's  notes  made  about  four  years  before  the 

execution  of  his  will.  In  this  instrument  he  recited  that  he  had 
*'  loaned "  money  to  his  son  and  other  children,  which  should  be 
construed  as  '' advances "  to  them,  adding,  "  should  I  make  any 
further  advances  to  them,  I  will  charge  the  same  in  my  memoran- 
dum or  account  book  as  heretofore."  No  subsequent  charges  were 
entered  in  the  book  against  his  son — Held^  that  the  words  '*  loaned  " 
and  *'  advances  "  were  used  interchangeably  and  the  notes  were  to 
be  considered  advancements.     WrighV$  Appeal^  125 

2.  Where  one  who  has  made  his  will  giving  a  legacy  to  a  child,  after- 

ward, during  his  life,  gives  a  portion  to  or  makes  provision  for  such 
child,  it  will  be  deemed,  even  if  not  so  expressed,  an  ademption  or 
satisfaction  of  such  legacy,  if  the  circumstances  indicate  that  inten- 
tion, if  it  is  not  less  than  the  legacy,  if  it  is  certain  and  of  the  same 
general  nature ;  but  where  there  is  a  g^eat  disparity  between  the  gift 
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made  inter  tivos  and  sach  legacy,  the  amount  of  the  legacy  being 
largely  in  excess  of  the  amomit  of  the  gift,  such  gift  cannot  be  re- 
garded as  either  a  portion  or  an  adyanoement,  within  the  legal 
meaning  of  those  terms,  which  will  operate  as  an  ademption  or  a 
satisfaction  pro  tanto  of  the  legacy,  unless  the  testator,  in  making 
the  gift,  declare  his  intention,  or  unless  the  circumstances  clearly 
indicate  such  intention,  that  such  -  gift  shall  so  operate.  State  r. 
CrauiUy^  418 

8.  Where  a  parent  bequeaths  a  legacy  to  a  child  it  is  understood  to  be 
a  portion,  and  if,  after  the  execution  of  the  will,  the  parent  gives  a 
sum  of  money  to  the  child  equal  in  amount  to  the  legacy,  if  it  be 
ejuidem  generiij  it  will  be  an  ademption  of  the  legacy,  if  ao  in* 
tended.     Van  Eauten  y.  Poit^  428 

4.  The  adyancement  of  a  less  sum,  with  intent  to  go  on  the  legacy,  will 

be  an  ademption  pro  tanto,  Tb. 

5.  Whether  intended  to  be  a  gift,  independent  of  the  legacy,  or  a  pay- 

ment of  a  debt,  or  a  portion  in  ademption  of  the  legacy,  is  to  be 
decided  by  the  circumstances  and  facts  preyed  in  each  case.        lb, 

6.  Where  a  legacy  is  giyen  by  a  parent  to  a  child,  a  subsequent  adyance 

by  the  parent  to  the  child  will  be  presumed  to  haye  been  in  satis- 
faction of  the  legacy ;  but  this  presumption  does  not  arise  where 
the  gifts  are  to  strangers  or  grandchildren,  or  are  of  a  residue.  Al- 
len y.  Allen,  479 
See  EyiDENCB,  10, 11,  88,  87,  45. 
AFTEIUACQUmED  REAL  ESTATE. 
1.  A  testator,  after  bequeathing  a  support  to  his  wife  and  sums  of  money 
to  seyeral  children,  declared  thus :  **  I  giye  and  deyise  to  my  son. 
Albert  G.  Barnard,  his  heirs  and  assigns,  all  my  real  estate  situate 
in  Sidney  aforesaid ;  also,  all  the  residue  of  my  personal  estate  and 
possessions  of  wbateyer  kind  or  name.'*    Many  years  afterwards  a 
parcel  of  land  not  situate  in  Sidney,  unexpectedly  descended  to  him 
from  a  brother:  Held,  that  the  latter  real  estate  was  not  deyised  by 
the  will,  but,  upon  the  death  of  the  testator,  descended  to  his  heirs. 
BlaiedeU  y.  Hi^ht,                                                                           811 
■2.  A  testator,  by  his  will,  provided  as  follows:  *'I  giye,  deyise  and  dis- 
pose of  all  my  estate,  real  and  personal,  together  with  any  and  all 
estate,  right  or  interest  in  lands  which  I  may  acquire  after  the  date 
of  this  will,  in  the  following  manner;^'  and  after  authorizing  his 
executor  to  sell  any  of  his  real  estate  *^  not  herein  specifically  be- 
queathed or  appropriated,  **  he  devised  his  "  mansion-house  and  the 
other  buildings  thereon,  and  the  privileges  thereto  belonging,"  to 
A.  for  life,  and  upon  his  death  to  B.    After  the  date  of  his  will, 
the  testator  purchased  an  estate  a^oining  his  mansion-house  estate. 
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removed  tbe  bailding  standing  thereon,  tore  down  the  fences,  and 
made  one  garden  with  walks  running  through  both  estates,  and 
erected  a  greenhouse  on  the  purchased  estate,  which  was  used  in 
connection  with  the  mansion-house;  and  the  whole  was  thus  used 
and  occupied  at  the  time  of  his  death :  Held,  that  the  purchased 
estate  passed  by  the  specific  devise  of  the  mansion-house  estate.' 
Kimball  v.  Elliwn,  63a 

ANNUITY. 

1.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent  in  thd 

will,  the  legatee  will  be  held  entitled  to  the  fund  itself.  H\uton  y. 
Bead,  501 

2.  Testator  gave  an  annuity  of  (400  to  Samuel,  and  over  to  the  legatees 

afterwards  named  in  the  will,  to  whom  he  had  given  annuities  of 
$200,  or  to  their  "  descendants  and  to  no  others  f  also,  an  annuity 
of  $1,000  to  Joanna,  besides  a  life-estate,  in  his  lands,  with  remain- 
der to  Mary  for  life  or  until  marriage,  then  over,  'Ho  be  equally 
divided  between  my  three  nieces,  or  their  descendants,  named  be- 
low, hereby  giving  them  a  title  in  fee  simple  to  my  real  estate  ;^' 
also,  *Ho  my  three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen, 
and  to  Eliza  and  Elizabeth,  and  to  their  heirs  and  descendants,*'  an 
annuity  of  $200  each,  or  to  the  children  of  such  as  should  die ;  and, 
if  no  children,  to  be  equally  divided  among  the  survivors;  also,  the 
residue  of  the  income,  after  the  executors  had  retained  enough  to 
meet  contingent  losses,  '*  to  be  distributed  among  my  female  annui- 
tants before  named,'*  Samuel,  Joanna,  Martha,  Ellen,  Elizabeth, 
Eliza  and  Sarah  died,  in  the  order  named,  after  the  testator.  Mary 
died  in  his  life-time,  and  all  left  children  except  Samuel,  Mary  and 
Joanna.     Held, 

(1.)  That  SaroueFs  share  goes  to  the  representatives  of  Martha 
and  Ellen.  *  Ih. 

(2.)  That  Mary's  share  lapsed  by  her  death  in  testator's  life-time 
without  "descendants."  Ih, 

(3.)  That  the  provision  that  the  lands  '^be  equally  divided," 
makes  Martha  and  Ellen  tenants  in  common,  and  the  lands  descend- 
ed accordingly.  lb, 

(4.)  That  the  residue,  in  the  absence  of  other  testamentary  direc- 
tions, is  to  be  divided  equally  among  the  children  of  Martha  and 
Ellen.  lb. 

ATTESTATION.     iS'tf^  Exbctjtion  op  Will. 
ATTESTATION  CLAUSE. 
Where  the  attestation  clause  to  a  will  recites  all  the  facts  necessary  to 
constitute  a  due  execution  and  publication,  and  is  signed  by  two 
witnesses,  and  it  appears  that  tbe  testator  executed  the  will  in  tbe 
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presence  of  tbe  witnesses,  that  they  wei'C  requested  by  some  ooe  to 
become  witnesses  to  a  will,  and  that  they  attended  at  the  time  in 
pursuance  of  such  request,  the  fact  that  the  witnesses,  when  exam- 
ined, were  unable  to  recollect  that  they  signed  as  witnesses  at  tbe 
request  of  the  testator  does  not  authorize  a  finding  that  the  statute 
requirements  were  not  observed.  In  the  absence  of  evidence  con- 
tradicting the  recitals,  this  lack  of  memory  does  cot  rebut  the  pre- 
sumption of  due  publication  arising  firom  the  attestation  clause  and 
the  other  circumstances.    Brown  v.  Claris^  510 

See  Witness,  7. 

BEQUEST. 

1.  A  testator  provided  for  the  disposition  of  a  certain  bequest  to  his 

wife  *'in  case  of  her  death  before  his  estate  was  settled."  B€ldt 
that  the  settlement  meant  was  tbe  stage  of  proceedings  when  the 
funeral  expenses,  debts  and  legacies  had  been  paid  and  nothing  re- 
mained but  to  divide  tbe  residue.     Calhins  y.  Smithy  154 

2.  A  testatrix  devised  and  bequeathed  tbe  residue  of  all  her  estate,  real 

and  personal,  in  trust  to  trustees  named,  *'  for  the  sole  use  ^d 
benefit  of  her  sister "  S.  H.  S. ;  directed  certain  precautions  to  be 
observed  for  tbe  safety  of  tbe  principal  and  ordered  that  *^  tbe  in- 
terest and  income  accruing  from  the  same,  and  all  other  profits  that 
may  accrue  from  this  trust,''  should  be  collected  by  the  trustees  and 
paid  over  every  six  months  to  tbe  sister  during  her  natural  life. 
By  tbe  same  item  the  trustees  were  authorized,  on  request  of  tbe 
sister,  to  sell  tbe  real  estate,  invest  the  proceeds  and  pay  tbe  inter- 
est accruing  therefrom  to  the  sister  during  her  natural  life:  Hd4^ 
that  S.  H.  S.  took  tbe  interest  and  income  of  the  residue  of  the 
estate  from  tbe  death  of  tbe  testatrix.     Weld  v.  Putnam,  303 

8.  A  testator  began  his  will  with  tbe  words :  **  To  my  wife  the  provision 
made  for  her  by  the  statutes  of  this  State  I  deem  sufficient,"  and 
after  providing  sundry  legacies  to  others,  he  added  a  clause  giviog 
to  his  son  **all  tbe  residue  of  my  estate  after  paying  the  above  be- 
quests, legacies  and  my  debts  and  tbe  expenses  of  settling  my  es- 
tate.'' Held^  that  he  meant  to  give  his  wife  what  she  would  have 
received  if  be  bad  died  intestate.     KeUy  y.  BeynolcU,  839 

4.  A  bequest  made  to  a  person,  absolute  in  tbe  first  instance,  and  pro- 

viding for  tbe  substitution  of  another  legatee  in  the  event  of  death, 
or  death  without  issue,  is  to  be  construed  to  mean  death,  or  death 
without  issue  before  tbe  testator.    Michley^s  Appeal,  615 

5.  A  testator  made  separate  bequests  of  one-sixth  of  his  estate  to  each 

of  his  three  sons,  '*or  his  heirs,-'  and  tbe  residue  in  trust  for  his 
daughters,  adding  *'  if  either  of  my  sons  should  die  without  leav- 
ing issue  living  at  the  time  of  his  death,  tbe  share  given  to  such  son 
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shall  pass  to  fuid  be  divided  among  such  of  my  children  as  may 
be  then  liying,  and  to  the  issue  of  such  as  may  be  dead."    Hdd^ 
that  each  son  had  a  vested  interest  in  the  share  bequeathed  him.    Ih^ 
See  INTEREST,  2. 

BILL  TO  SETTLE  ESTATE. 

1.  On  a  bill  to  settle  an  estate  and  charge  the  executor  with  the  amount. 

of  a  note  which  he  neglected  to  collect,  the  makers  of  such  note^ 
are  proper  parties  defendant  where  they  were  testator's  daughters,, 
and  claimed  the  same  to  be  an  advancement.     Troup  y.  Bieey      19^> 

2,  Such  a  bill  is  not  demurrable,  though  it  show  on  its  face  that  some^ 

of  the  debts  due  the  estate  were  not  collected  and  some  were  not 
due,  where  it  charges  the  executor  with  having  used  assets  of  thot 
estate  in  his  business,  with  a  failure  for  three  years  to  file  an  inyen- 
tory  or  account,  with  neglect  to  make  any  distribution  of  a  large- 
estate  and  with  making  false  and  contradictory  statements  of  the: 
,        condition  of  his  trust  to  the  parties  in  interest.  Ib^ 

8.  On  a  bill  to  contest  a  will,  the  legateeft  and  devisees  are  necessary 
parties.     Brown  v.  Biggin^  288 

BURDEN  OF  PROOF.     See  Evidkncb,  20,  25,  27. 

CAPACITY. 

1.  Ability  to  transact  ordinary  business  and  to  act  mtionally  in  the  ordi- 

nary affairs  of  life  constitutes  testamentary  capacity.  Brown  v.  Big^ 
gin,  23a 

2.  It  is  not  necessary  to  sustain  a  will  and  codicils  that  the  testatrix 

was  of  a  disposing  mind  when  she  performed  such  testamentary 
act.  If  she  was  competent  at  the  time  of  executing  any  one  codi-^ 
cil,  the  will  was  thereby  republished,  and  prior  acts  were  vali- 
dated. Ib^ 

3.  Partial  insanity  does  not  destroy  the  power  of  making  a  will  if  the 

testamentary  action  was  unconnected  with  the  particular  derange-^ 
ment  of  the  faculties.     Kingsbury  v.  Whitaker,  245 

4.  The  line  between  insane  delusion  and  the  unfounded  and  unreason- 

able suspicions  of  a  sane  mind  towards  other  persons,  especially 
those  closely  connected  with  the  person  entertaining  such  suspicions, 
is  sometimes  very  indistinct ;  but  the  legal  presumption  is  in  favor 
of  sanity,  and  one  who  contests  a  will  as  made  under  an  insane  de- 
lusion has  the  burden  of  proof.  And  in  this  case,  though  the  evi- 
dence shows  that  the  testator  cherished  groundless  and  absurd  sus- 
picions against  persons  nearly  connected  with  him,  this  court  is  not 
satisfied  that  it  shows  him  to  have  been  of  unsound  mind  when  he 
made  the  will.     WiU  of  Cole,  339 

5.  Insane  delusion  of  a  testator,  or  partial  insanity,  will  defeat  the  will 

Vol.  I.— 40 
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only  when  it  can  fairly  be  inferred  that  the  instrament  was  affected 
by  it ;  and  upon  all  the  facts  shown  in  this  case  (for  which  see  the 
opinion),  this  court  is  of  opinion  that  if  the  insane  delusion  here 
charged  really  existed,  the  provisions  of  the  will  were  not  influ- 
enced by  it.  Ih. 

6.  That  the  testator  was  under  the  influence  of  liquor  will  not  invali- 

date a  will,  unless  he  was  in  such  a  condition  as  to  have  no  intelli- 
gent comprehension  of  the  nature  of  the  transaction.  Kfy  t.  Eol- 
lo&ay,  360 

7.  It  is  proper  to  show  the  amount  of  taxes  levied  on  testator^s  estate, 

so  that  the  jury  may  know  the  situation  of  the  property,  to  judge 
of  the  justice  of  the  provisions  of  the  will  as  affecting  capacity  to 
execute  it.     Young  v.  Hidenhaugh^  878 

8.  A  testator  must  understand  the  business  in  hand,  and  know  what 

disposition  he  wishes  to  make  of  his  property,  and  must  be  able  to 
determine  whether  the  will  makes  the  desired  disposition  of  hi» 
estate;  but  he  is  not  required  to  know  how  all  legal  questions  aris- 
ing under  it  would  be  determined.  II. 

9.  A  testator  may  be  capable  of  understanding  that  he  was  engaged  in 

a  disposition  of  his  property,  but  if  he  does  not  comprehend  the 
nature  and  extent  of  his  property,  and  the  persons  he  intends  to 
benefit,  he  is  not  of  a  disposing  mind.  lb, 

10.  The  provision  of  the  Revised  Statutes  (2  K.  S.  64,  §  44)  declaring 
the  will  of  an  unmarried  woman  is  revoked  by  her  subsequent 
marriage,  is  not  abrogated  by  the  subsequent  statutes  conferring 
upon  married  women  testamentary  capacity,  and  thus  taking  away 
the  reason  of  the  rule  at  common  law.     Bivwn  v.  Clark,  510 

See  Evidence. 
CODICIL.     See  Capacitt,  2 ;  Republication. 
COMMISSIONS. 

1.  A  person  is  not  entitled  to  receive  commissions  both  as  executor  and  as 

trustee,  upon  the  same  fund  for  the  same  time.    Hall  v.  MaU^    317 

2.  The  will  of  H.  devised  his  real  estate  in  B.,  subject  to  a  power  of  sale 

g^ven  to  his  executors ;  his  residuary  estate  he  gave  to  his  executors 
and  trustees,  *^  the  survivors  and  survivor  of  them  and  the  successon 
and  successor  of  them  in  trust,"  to  convert  into  money,  invest  and 
hold  for  the  purposes  of  certain  trusts  specified.  The  executors  exer- 
cised the  power  of  sale  as  to  the  real  estate  in  B.,  invested  and  held 
the  proceeds.  They  had  an  accounting  on  which  they  were  allowed 
full  commissions  as  executors.  In  subsequent  proceedings  for  a  final 
accounting  as  executor,  a  decree  was  made  directing  them  to  pay 
over  to  one  of  the  legatees  her  share  of  the  estate.  There  had  Iteen 
no  separation  of  this  share  from  the  general  fund  in  the  hands  of  the 
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czccators.  The  executors  were  allowed  commissions  only  on  the 
amount  of  income  collected  since  the  last  accounting.  Iltld^  no 
error;  that  they  were  not  entitled  to  full  commissions  as  trustees  on 
the  amount  paid  such  legatee,  as  the  fund  was  held  by  them  as  ex- 
ecutors, lb, 

CONDITIONS.     See  Conbtruotion,  4;  Devise,  1,  2,  9,  16,  33. 

CONSTRUCTION. 

1.  Where  the  reading  of  the  whole  will  produces  a  conviction  that  the 

testator  must  necessarily  have  an  interest  to  be  given  which  is  not 
bequeathed  by  express  and  formal  words,  the  court  must  supply  the 
effect  by  implication  so  as  to  carry  out  the  testator's  intention  as 
far  as  possible.     MetcalfY,  First  Parish  in  Framingham,  11 

2.  The  technical  meaning  of  words  must  give  way  to  the  equities  of  the 

parties  and  the  plain  intent  of  testator.     WrighVs  Appeal^  125 

3.  Words  of  general  devise  must  yield  to  a  clear  enumeration  of  particu- 

lars purporting  on  their  face  to  be  qualifications  of  the  general 
words.     Oriseom  v.  EvenSy  130 

4.  Conditions  are  not  favored  when  they  defeat  estates,  and  should  not 

be  subject  to  continuance  at  the  option  or  through  the  misconduct 
or  neglect  or  others  than  the  grantor,  where  any  other  conclusion  is 
reasonable.     Calkins  v.  Smith,  154 

5.  Gifts  to  "  my  beloved  sons,"  naming  three  persons,  are  good,  although 

two  of  them  are  illegitimate.    Stewart  v.  Stetcart,  168 

6.  The  word  **  possessions"  may  include  real  estate,  if  the  context  shows 

such  to  be  the  testator^s  intention.     BlaisdeU  v.  Eight,  311 

7.  The  statute  relating  to  the  removal  of  executors  (R.  8.  1858,  ch.  98, 

sec.  9,  as  amended  by  ch.  140,  Laws  of  1871;  Tay.  Stats.  1213. 
§  10),  was  adopted  from  Massachusetts,  and  the  construction  pre- 
viously given  it  by  the  Supreme  Court  of  that  State  will  be  fol- 
lowed here.    Estate  of  Pike,  832 

8.  In  construing  a  will,  it  will  be  concluded  that  the  testator  contem- 

plated and  made  provision  for  a  lapse  only  when  there  is  a  clear  in- 
timation to  that  effect.     Cotoley  v.  Knapp,  890 
COSTS. 
The  contest  appearing  to  have  been  made  in  good  faith,  the  taxable 
costs  are  ordered  to  be  paid  out  of  the  estate.     Will  of  Cole,       839 

DEVISE. 
1.  A  devise  to  one,  if  he  shall  pay  certain  legacies  '*  out  of  his  own  pri- 
vate funds,  within  one  year  from  the  date  of  my  decease,  and  shall 
settle  my  estate  without  any  other  charge  to  said  estate  ;*'  but  if  he 
shall  not  "fully  comply  with  the  foregoing  conditions,  he  shall 
have  no  lien  on  the  two  lota  of  land"  devL^ed,  is  upon  condition 
precedent.    Nnius  v.  Oourley,  53 
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2.  ConditionB  precedent  must  be  strictly  performed,  and  if  they  consist 
of  several  requirements,  all  must  be  performed  to  entitle  the  party 
to  the  estate.  IK 

8.  If  a  devisee)  required  by  the  will  to  pay  certain  legacies,  give  his 
promissory  note,  and  it  is  accepted  by  the  legatee,  it  is  a  good  pay- 
ment under  the  will.  16. 

4.  But  the  requirement  in  a  devise  that  such  legacies  shall  be  paid  out 

of  the  devisee's  "  own  funds,"  is  not  satbfied  by  payment  out  of 
rents  of  the  estate  in  the  devisee's  hands  as  executor.  lb, 

5.  Testator  devised  his  estate  to  his  two  daughters,  providing  that  if 

either  died  without  issue,  the  survivor  should  have  her  share;  and 
if  both  died  without  issue,  the  estate  should  vest  in  the  son  for  life, 
and,  on  his  death,  descend  to  the  heirs  of  his  body ;  but  if  the 
son  should  die  without  heirs  of  the  body,  the  estate  was  to  pass  to 
the  testator's  next  of  kin.  First,  one  daughter  died,  then  the  sod, 
and  afterwards  the  other  daughter,  all  intestate  and  without  issue. 
Held,  that  the  limitation  to  the  testator's  next  of  kin  was  valid. 
The  failure  of  issue  was  issue  living  at  the  death  of  the  surviving 
daughter.     Pinhham  v.  Blair,  114 

6.  The  words  next  of  kin  embraced  persons  within  that  description  at  the 

death  of  the  surviving  daughter,  not  at  testator's  death.  lb. 

7.  Devise  of  "  all  that  my  farm  and  plantation  near  Cropwell  conveyed  to 

me  by  the  heirs  of  my  deceased  wife,  and  where  my  son  Thomas  now 
resides,  containing  about  eighty-five  acres,  more  or  less. "  The  testa- 
tor owned  two  parcels  of  land  near  Cropwell — the  one  contaming 
seventy-two  and  sixty-two  hundredths  acres,  which  had  been  con- 
veyed to  him  by  the  heirs  of  his  deceased  wife,  the  other  contain- 
ing fourteen  and  seventy-three  hundredths  acres,  which  had  been 
conveyed  to  him  by  one  Abel  Lippencott.  These  two  parcels  ad- 
joined each  other,  and  had  been  rented  and  cultivated  together  for 
many  years.  Thomas  resided  on  the  first-named  parcel,  but  culti- 
vated and  used  both.  Hdd,  that  only  those  premises  which  had 
been  conveyed  to  the  testator  by  the  heirs  of  his  deceased  wife, 
passed  under  the  devise.     Griscom  v.  Evens,  130 

8.  A  testator  devised  his  property  to  trustees  to  pay  the  income  to  his 

children  for  life,  and  on  the  death  of  any  one  of  them  leaving  issue, 
such  issue  should,  if  of  age,  at  once  receive  the  share  of  the  princi- 
pal upon  which  his  parent  received  interest ;  and  if  under  age,  be 
should  receive  like  payment  of  interest  as  the  parent  received  until 
of  age.  Held,  that  minor  issue  of  a  deceased  child  of  testator  took 
a  vested  interest.    PetersorCa  Appeal,  187 

9.  A  device  *'  for  the  consideration,"  amongst  other  things,  that  the  dev- 

isee support  certain  persons,  is  not  upon  a  condition  precedent,  bat 
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is  in  the  nature  of  a  covenant  by  the  derises.     Anmtr&ng  v.  Arm* 

strong,  206 

10.  The  last  will  of  a  deceased  husband  provided  as  follows,  viz. :  '*  I  g^re 

and  bequeath  to  my  wife,  M.  S.,  all  my  real  and  personal  property, 
moneys  and  effects,  *  *  *  to  be  hers  dariug  her  natural  life  or 
widowhood;  after  her  death  or  marriage,  aud  after  my  youngest 
child  then  living  shall  arrive  at  the  age  of  twenty-one  years,  to  be 
divided  between  my  children,  M.  P.,  J.  N.,  V.  L.,  M.  E.  and  C.  D., 
to  have  and  share  alike,'*  etc.  The  widow  having  re-married,  one 
of  said  children  brought  suit  against  her  husband,  who  was  in  pos- 
session, for  rents  and  profits,  alleging  the  foregoing  facts  in  the 
complaint. 

Held,  on  demurrer,  that  the  children  took  as  heirs,  by  descent, 
and  not  as  devisees,  by  purchase,  the  devise  to  them  being  void ; 
and  that,  therefore,  the  plaintiff  sues  simply  as  an  heir.  StUtoell  v. 
Knapper^.  211 

Held,  also,  that  the  rule  in  Shelley's  Case  does  not  apply  in 
this.  lb. 

Held,  also,  that  the  words  **or  widowhood"  are  words,  not  of 
limitation  or  condition  of  limitation,  but  of  "  condition  in  restraint 
of  marriage,"  within  the  meaning  of  section  2,  2  R.  S.  1876,  p.  571; 
that  such  condition  is  void;  that  M.  8.  takes  a  life  estate;  and  that, 
therefore,  the  complaint  is  insuflScient.  lb, 

11.  The  conmion  law  rules  applicable  to  lapsed  devises  and  bequests  are 

in  force  in  Pennsylvania,  and  property  affected  thereby  descends  to 
the  heirs-at-law,  and  is  no  part  of  a  residuary  estate  created  by  the 
testator's  will,  except  where  a  special  intent  to  the  contrary  is  ap- 
parent. Massey^a  Appeal,  807 
The  act  of  April  8,  1833,  has  not  changed  these  rules  as  to  such 
devises  or  bequests.  lb, 

12.  A  testator,  after  devising  the  residue  of  his  real  estate  to  his  daugh- 

ters and  the  survivor  of  them  until  death  or  mnrriage,  provided  that, 
**  after  the  marriage  or  death  of  my  surviving  daughter  taking  un- 
der this  item,  the  estate  herein  devised  shall  descend  to  those  per- 
sons who  may  then  be  entitled  to  take  the  same  as  my  heirs."  Held, 
that  the  devise  over  was  to  those  who  were  the  heirs  of  the  testator 
at  the  time  of  his  death.    Dove  v.  Torr,  483 

18.  Errors  in  the  description  of  the  legatee  or  subject-matter  of  the  be- 
quest will  not  avoid  the  gift,  provided  enough  remains  to  show  with 
reasonable  certainty  the  intent  of  the  testator.    Mordand  v.  Brady, 

441 

14.  Where  a  will  devised  to  Margaret  lot  2  block  187,  and  to  Esther  lot 
1  in  block  187,  and  it  appeared  that  the  testator  had  no  such  lots 
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as  1  and  2  in  block  187,  but  did  own  lots  3  and  4  in  said  block: 
Beld,  that  the  erroneous  part  of  the  description  might  be  rejected, 
and  that  the  remainder  was  sufficient  to  identify  the  property  with 
reasonable  certainty.  lb. 

15.  A  devise  of  a  life  estate  is  not  enlarged  to  a  fee  by  annexing  a  power 

of  disposing  of  the  fee  by  deed  or  will,  unless  such  construction  is 
absolutely  necessary  to  uphold  some  manifest  general  intent  We^ 
Ur  V.  Walker,  519 

16.  A  testator,  after  devising  to  his  wife  for  life,  gave  **  all  the  lands  that 

I  have  to  my  Eon  Billy,  at  the  death  of  his  mother,  by  him  seeing 
to  her;"  Eeld,  a  vested  remainder  in  the  son.  The  words  "by 
him  seeing  to  her "  do  not  operate  as  a  condition  to  terminate  or 
impair  his  estate,  but  a  wish  is  thereby  expressed  that  he  should 
take  care  of  his  mother  as  provision  was  made  for  him  at  her  death. 
,    McKeely  v.  McNeely,  535 

17.  A  gift  to  the  children  of  A.  and  B.  (they  being  persons  who  could 

not  have  offspring  jointly)  must  be  construed  according  to  the  plain 
grammatical  sense  of  the  words  used,  and  constitutes  a  gift  to  B. 
himself  and  to  the  children  of  A.     Burnet  v.  Burnet,  539 

18.  Under  a  bequest  or  devise  to  a  certain  person,  and  to  the  children  of 

a  certain  other  person,  the  donees  take  per  capita  and  not  per 
utirpee.  Ih. 

19.  Unless  a  contrary  intention  is  manifested,  all  lapsed,  void  and  illegal 

legacies  fall  into  the  residuum  and  pass  as  part  of  it,  but  this  rale 
does  not  apply  to  the  residue.  If  a  gift  of  the  residue,  or  any  part 
of  it  fails,  whether  by  lapse,  illegality  or  revocation,  to  the  extent 
that  it  fails  the  will  is  inoperative,  and  the  subject  of  the  gift  passes 
to  the  next  of  kin.  Ih. 

20.  The  rule  that  where  a  gift  is  made  by  will  to  a  person  described  as 

standing  in  a  certain  relation  to  the  testator,  and  to  the  children  of 
another  standing  in  the  same  relation,  they  take  per  capita,  not^ 
stirpes,  is  not  absolute :  it  is  to  be  governed  by  the  context,  and  vUl 
yield  "  to  a  very  faint  glimpse  of  a  different  intent."  Ferrer  v. 
Pune,  556 

21.  F.,  at  the  time  of  making  his  will,  had  three  children   living;  s 

daughter,  Irene,  had  died  leaving  five  children ;  another  deceased 
daughter,  Isabella,  left  a  son.  In  his  will  he  gave  separate  legacies 
to  the  three  living  children,  and  a  legacy  to  '^the  children  of 
Irene."  His  residuary  estate  he  directed  *'  to  be  divided  equally 
between  Anita  (a  daughter),  the  children  of  Irene,  the  son  of  Isabel, 
and  Henry  "  (a  son).  Held,  that  the  residuary  estate  should  be  dis- 
tributed per  stirpes,  not  per  capita^  the  *^  children  of  Irene,"  as  a 
class,  together  receiving  but  one  share.  7ft. 
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22.  A  testator  devised  property  '*  to  the  sarviving  children  of  [her]  broth- 

ers." Held,  that  she  meant  those  surviving  at  her  death,  and  not 
those  who  were  alive  when  the  will  was  made.    Eberts  v.  Eberts,   559 

23.  ^*  If  my  sister  E.,  after  the  death  of  her  husband,  G.,  becomes  recon- 

ciled to  my  and  her  brother  T.,  and  his  and  her  sisters,  within  one 
year  after  the  death  of  said  G..  my  executors  are  directed  to  pay 
over  to  her  one  equal  sixth  part  of  my  estate ;  but  if  she  is  not  so 
reconciled  within  that  period  then  that  sixth  part  *  *  *  is  to 
pass  to  my  other  sisters,  brother  T.,*'  etc.  By  codicil  the  same  de- 
vise, and  upon  the  same  conditions,  is  made  to  the  children  of  E.  in 
case  of  her  death  before  her  husband ;  E  or  her  children  not  to  take 
anything  **  until  one  year  after  G.'s  death.'*    Held, 

(1.)  The  devise  was  upon  a  condition  precedent. 

(2.)  The  devise  was  nut  void  for  uncertainty,  and  became  vested 
if  within  the  designated  year  £.  or  her  children  became  reconciled, 
or  in  good  faith  offered  to  become  reconciled,  with  her  brother  and 
sisters  irrespective  of  the  latters'  accepting  such  reconciiiation. 

(3.)  A  devise  limited  to  take  effect  at  the  expiration  of  one  year 

after  the  death  of  a  person  living  at  the  time  of  the  testator's  death 

takes  effect  within  the  time  prescribed  by  statute.     Page  v.  Frazer^B 

Ejtecutors^  688 

See  BsquBST. 

DISTRIBUTION. 

1.  A  bona  file  division  of  the  residue  of  an  estate,  consisting  of  both 

realty  and  personalty,  as  authorized  by  a  will,  is  binding  on  the 
parties  and  all  others  interested.     Ward  v.  Kitchen,  855 

2.  A  direction  that  the  residuQof  an  estate  be  converted  into  money  and 

"  equally  distributed  among  his  heirs,  share  and  share  alike,"  re- 
quires the  distribution  to  bs  made  per  ctpita  and  not  per  stirpes, 
Allen  V.  Allen,  479 

DOWER.    8ee  Election. 

'•DYING  WITHOUT  ISSUE."     See  Devise,  5. 

ELECTION. 
A  wife  will  be  put  to  her  election  between  a  testamentary  disposition  in 
her  favor  and  her  dower,  when  it  clearly  appears  from  the  will  that 
the  testamentary  provision  was  intended  as  a  substitute  for  the  legal 
one,  and  the  intention  will  be  implied  if  the  claim  of  dower  would 
be  clearly  inconsistent  with  the  will.    Stewart  v.  Stewart ,  168 

See  Estoppel. 
EQUITABLE   CONVERSION. 
1.  A  discretionary  power  of  sale,  with  a  provision  that  the  executors 
should  make  a  fair  valuation  of  the  estate,  and  that  the  devisees 
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thereof  might  take  at  this  valaatioD  the  part  of  the  Ian  J  necewarj 
to  be  sold  to  carry  oat  other  provisions  of  the  will  does  not  work 
an  equitable  conversion  of  the  realty.     Petenori't  Appeal^  187 

2.  Where  a  testator  authorizes  his  executors  to  sell  real  estate,  and  it  is 
apparent  from  the  general  provisions  of  the  will  that  he  intended  a 
sale,  the  doctrine  of  equitable  conversion  applies,  although  the 
power  of  sale  is  not  in  terms  imperative.     Power  r,  Ccusidy,       368 

ESTOPPEL. 

1.  If  a  testator  undertakes  to  dispose  of  the  property  of  a  third  person 

by  will,  and  such  person  accepts  a  devise  or  bequest  under  the  will, 
he  thereby  confirms  th6  disposition  of  the  will,  and  is  estopped  from 
asserting  his  own  proprietary  rights  in  opposition  to  it  Noe  v. 
SpUvalo,  498 

2,  A  person  accepting  and  holding  a  beneficial  interest  under  a  will  can- 

not, either  in  equity  or  at  law,  assert  an  independent  title  in  other 
property  against  the  will.  But  if,  after  having  received  a  legacy 
in  ignorance  of  this  rule,  he,  immediately  upon  being  informed  of 
the  rule,  and  before  any  other  person's  rights  have  been  affected, 

•  returns  the  legacy  to  the  executor,  and  gives  him  notice  that  he 

elects  not  to  take  it,  the  rule  does  not  apply.  Watson  v.  WaU 
WTi,  571 

EVIDENCE. 

(A)  Declarations  of  testator,  devisee  or  legatee, 

1.  in  determining  whether  a  testator  has  been  induced  by  undue  influence 

or  fraud  to  execute  a  will,  the  state  of  his  feelings  towards  the  per- 
sons to  whom  he  has  given  his  property  may  be  inquired  into,  and 
upon  such  inquiry  his  declaration?  and  acts  before  and  after  .the  ex- 
ecution of  the  will  may  be  proved.  Such  declarations  and  acts  will 
have  less  weight  as  they  are  remoter  from  the  time  of  such  execa- 
tion,  but  the  jury  arc  to  determine  as  to  their  weight.  Canada^ 
Appealy  1 

2.  Evidence  that  such  declarations  had  no  foundation  in  fact  would 

tend  to  show  that  they  were  not  in  fact  made,  and  that,  if  made, 
they  were  not  proof  of  so  great  a  degree  of  dislike  as  if  they  were 
true.  lb. 

8.  And  where  the  whole  record  in  the  case  was  offered  in  evidence,  not 
for  the  purpose  of  proving  the  facts  found  by  the  decree,  but  only 
the  fact  of  the  litigation  and  the  feelings  of  the  testator,  and  the 
court  instructed  the  jury  that  the  record  was  to  be  taken  for  tliis 
purpose  alone  and  not  as  proof  of  the  facts  found,  it  was  held  that 
the  other  party  had  no  cause  of  complaint  because  the  decree  was 
allowed  to  go  with  the  petition  to  the  jury,  though  it  had  b^o 
specifically  objected  to.  lb. 
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4.  Declarations  made  by  parties  who  afterwards  become  legatees  in  a 

will,  before  the  execution  thereof,  are  not  admissible  to  affect  the 
validity  of  the  will.     WUl  of  Ames,  85 

5.  Nor  are  declarations  of  a  legatee  made  after  the  execution  of  the 

will,  tending  to  show  undue  influence  in  procuring  it,  admissible 
to  affect  its  yalidity.  lb. 

6.  The  declaration  of  an  executor  who  is  a  legatee  and  party  to  the  rec- 

ord is  not  admissible  where  other  legatees  may  be  adversely  affected 
by  the  declaration.  lb, 

7.  While  the  declarations  of  a  testator,  either  before  or  after  the  execu- 

tion of  his  will,  are  as  evidence  of  external  facts  stated,  whether  in 
support  or  impeachment  of  the  will,  mere  hearsay  and  inadmissible, 
yet  wherever  the  mental  condition  of  the  testator  is  a  subject  of  in- 
quiry, his  statements  and  declarations  arc  competent  evidence  there- 
of. Therefore,  where  a  will  is  charged  to  have  been  executed 
through  undue  influence,  and  the  circumstances  surrounding  the 
execution  tend  to  show  weakness  and  debility  on  the  port  of  the 
testatrix,  and  the  presence  and  active  assistance  of  the  principal 
devisees,  held,  that  it  is  competent  to  show  that  for  years  prior  there 
had  been  estrangement  and  ill-will  bftween  the  testatrix  and  one  of 
such  devisees  and  as  evidence  of  such  estrangement  and  ill-will,  to 
introduce  her  statements  and  declarations.     Mooney  v.  OUen,         65 

8.  On  an  issue  of  undue  influence,  fraud,  duress  and  insanity,  the  oral 

declarations  or  written  admissions  in  a  former  suit  of  one  devisee, 
are  not  admissible  against  co-devisees  to  prove  contestant's  case. 
Hayes  v.  Burham,  179 

9.  Declarations  of  the  testator  that  he  had  written  a  will,  and  as  to  its 

contents,  are  only  admissible  after  satisfactory  proof  of  the  loss  or 
destruction  of  the  will  is  given,  and  in  corroboration  of  other  evi- 
dence. They  are  not  alone  sufficient  to  prove  the  contents  or  due 
execution  of  the  document.     Mercer  v.  Machin,  899 

10.  Evidence  of  parol  declarations  of  testator  of  the  fact  of  giving  cer- 
tain money  to  a  child  to  whom  he  has  left  a  legacy,  is  not  admissi- 
ble to  prove  an  advancement.     Van  Houten  v.  Post,  423 

11.  The  fact  of  the  money  having  passed  from  the  parent  to  the  child 
being  proved,  \i  will  be  presumed  to  be  in  satisfaction  of  the  lega- 
cy ;  but  the  presumption  will  be  slight,  and  evidence  of  parol  dec- 
larations of  testator  that  he  did  not  so  intend,  and  also  his  declara- 
tions in  reply  thereto  that  he  did  so  intend,  are  admissible.  lb, 

12.  Statements  of  one  of  the  devisees  to  the  effect  that  the  testator  was 
mentally  incapable  of  making  a  will,  are  competent  to  be  proved  by 
the  contestants.     Milton  v.  Hunter,  521 

18.  Statements  made  by  the  testator  after  the  execution  of  the  will, 
tending  to  show  that  he  acted  under  undue  influence,  are  compe- 
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tent  to  be  proved  by  the  contestants,  to  illostrate  tlie  condition  of 
bis  mind  and  his  susceptibility  to  the  influence  of  those  upon  whom 
he  is  compelled  to  rely  for  sympathy  and  assistance  in  his  last  ex- 
tremity, lb. 

14.  Testator^B  failure  to  explain  or  deny  statements  made  in  his  presence 
was  eyidence  of  their  truth.  Evidence,  proving  such  statements 
and  failure,  was  competent.  fb. 

15.  The  deposition  of  the  husband  of  one  of  the  heirs  interested  in  the 
rejection  of  the  will,  although  not  a  party  to  the  record  resisting  the 
probate  of  the  will,  was  properly  excluded,  as  he  could  not  be  called 
to  testify  against  her  interest.  /&. 

{B)  Evidence  m  to  Capacity  of  Testator. 

16.  In  an  action  to  contest  a  will  on  the  ground  of  undue  influence,  a 
wider  range  of  inquiry  exists  than  in  ordinary  litigation.  The  con- 
tents of  the  will,  the  extent  of  the  testator's  estate,  his  family  and 
connections,  the  terms  upon  which  he  stood  with  them,  and  the 
claimsof  particular  individuals,  the  condition  and  relative  situation 
of  the  legatee  or  devisee  named,  the  situation  of  the  testator  him- 
self, and  the  circumstances  under  which  the  will  was  made,  are  all 
proper  to  be  shown.    Mooney  v.  Olsen,  65 

17.  Where  the  formal  execution  of  the  will  is  proved  by  two  8ub8cril>- 
ing  witnesses,  the  presumption  of  sanity  arises  and  the  ontu  of  es- 
tablishing insanity  is  thrown  on  the  contestants.  Frear  v.  Tf'iV- 
liams^  85 

18.  It  is  error  to  instruct  a  jury  that  the  testimony  of  nurses  and  at- 
tendants is  entitled  to  more  weight  than  that  of  subscribing  wit- 
nesses.    Brown  v.  Rigffin,  238 

19.  Proof  of  periodical  epileptic  attacks,  attended  with  convulsions,  loss 
of  consciousness,  and  the  usual  sequences  of  such  attacks,  or  proof 
of  temporary  pneumonia  supervening  such  an  attack,  with  fever 
and  delirium,  is  not  such  proof  of  insanity  as  to  entitle  a  party  to 
an  instruction  based  on  its  continuance.  lb. 

20.  Where  a  will  is  established  to  have  been  made  by  the  testator  bim- 
self,  and  when  its  provisions  are  sage  and  judicious,  a  presumption 
arises,  even  in  the  case  of  a  person  habitually  insane,  that  it  was 
made  during  the  existence  of  a  lucid  interval,  and  the  burden  of 
proving  insanity  rests  on  those  attacking  its  validity.  Kingibury 
V.  Whitaher,  245 

21.  Proof  of  the  insanity  prior  and  subsequent  to  the  making  of  a 
will  is  admissible.    Estate  of  ToomcB,  275 

22.  The  will  was  made  April  7,  1876,  and  the  incapacity  alleged  was 
dementia,  accompanied  by  insane  delusions.  Held^  that  clear,  sen- 
sible and  perfectly  coherent  letters,  written  by  the  testatrix  daring 
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the  year  1875,  and  as  late  as  February,  1876,  upon  business  and 
other  matters,  are  entitled  to  considerable  weight  in  determining 
the  issue.     WiUof  Blakely^  284 

23.  The  other  evidence  in  the  case,  though  showing  eccentricity,  caprice, 
fretfulness,  and  a  suspicious  and  irritable  temper,  held^  not  sufficient 
to  establish  either  a  lack  of  mental  capacity  in  the  testatrix,  or  in- 
sane delusions  which  would  prevent  the  use  of  her  faculties  in  dis- 
posing by  will  of  her  property.  lb, 

^.  On  proof  of  due  execution  of  a  will,  the  presumption  arises,  in  the 
absence  of  other  evidence,  that  the  testator  was  of  sound  mind 
aud  memory,  and  knew  the  contents  of  the  paper.  Key  v.  Uollo- 
«P«y,  860 

25.  It  is  only  necessary  for  the  executor  to  prove  the  formal  execution 

of  the  will  in  the  first  place,  but  if  he  goes  further,  he  is  not  there- 
by precluded  from  adducing  other  evidence  on  that  question  in  re- 
buttal to  contestants'  case.  lb. 

26.  Where  a  will  is  contested  on  the  ground  that  it  was  pro<;tired  by 
undue  influence,  whereby  two  of  testator's  children  were  excluded 
from  all  benefit  in  bis  estate,  it  is  competent  to  prove,  by  the  person 
who  made  the  draft  will,  that,  upon  reading  it  to  the  testator,  the 
latter  objected  to  the  names  of  the  omitted  children,  and  said  he 
would  not  have  them  in.     NtUon  v.  McClandhan,  411 

27.  Proof  of  the  due  execution  of  a  paper  not  irrational  in  its  provisions, 
raises  a  presumption  of  sanity,  which  must  be  rebutted  by  contest- 
ants.   Milton  V.  Hunter y  621 

(C)   To  shoto  Testator* $  intention, 

28.  Extrinsic  evidence  of  the  circumstances,  situation  and  surroundings 
of  the  testator  is  admissible  to  place  the  court  in  the  position  of  the 
testator,  but  an  intention  contrary  to  the  writing  cannot  be  shown 
by  evidence.     Qriscom  v.  Eoensj  180 

29.  Evidence  of  testator's  intent  is  admissible  in  cases  of  latent  ambi- 
guity, lb. 

80.  Testimony  by  the  scrivener,  that  his  instructions  from  testator  were 
to  devise  **my  Cropwell  farm,"  and  he  added,  "conveyed  to  me 
by  the  heirs  of  my  deceased  wife,*'  to  distinguish  it,  is  inadmissi- 
ble, lb. 

31.  To  identify  and  explain  the  use  of  such  terms  as  ^*  my  farm  and  plan- 
tation," evidence  of  extrinsic  circumstances  as  distinguished  from 
mere  declarations  of  intentif^n,  is  proper.  lb, 

82.  Where  the  language  of  the  will  is  plain,  and  the  residuary  clause,  in 
terms,  disposes  of  the  whole  estate,  and  there  are  no  qualifying 
words  in  any  part  of  the  will,  extrinsic  evidence  cannot  be  intro- 
duced to  show  that  testator  did  not  know  that  certain  property 
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which  he  owned,  actually  belonged  to  him,  for  the  purpose  of  re- 
stricting the  natural  meaning  and  operation  ot  the  will  Stannard 
V.  Rirnum^  160 

38.  Extrinsic  evidence  is  admissible  to  show  an  intention  by  testator 
to  adeem  a  residuary  legacy  by  a  subsequent  adrancement.  AUen 
V.  Allen,  479 

84.  In  construing  a  will,  extrinsic  eyidence  of  the  circumstances,  situa- 
tion and  surroundings  of  the  testator,  and  of  his  property,  is  admis- 
sible for  the  purpose  of  enabling  the  court  to  understand  the  mess- 
ing and  application  of  the  words  he  has  used,  but  not  for  the  par- 
pose  of  showing  an  intention  inconsistent  with  the  words  of  the 
will.    Burnet  v.  Burnet,  589 

85.  Extrinsic  eyidence  is  also  admissible  in  cases  of  latent  ambiguity, 
where  there  are  two  or  more  persons  or  things  exactly  answering 
the  person  or  thing  described  in  the  will.  In  such  a  case  parol  ey- 
idence  may  be  received  of  what  the  testator  said,  to  show  which  of 
them  he  meant,  but  not  to  show  that  he  meant  a  person  or  thing 
different  from  the  one  mentioned  in  the  wUl.  lb. 

86.  Parol  evidence  of  the  circumstances  in  view  of  which  a  will  was 
made  is  admissible  as  tending  to  show  the  teatator*8  intent;  hot 
general  rules  of  construction  should  not  be  set  aside  on  extrinsic 
evidence,  unless  it  proves  that  they  do  not  express  his  intent. 
EherU  V.  Ehertt,  559 

87.  In  an  action  to  recover  for  services  rendered  to  defendants*  testator 
by  the  wife  of  plaintiff,  who  was  the  adopted  daughter  of  the  tes- 
tator, the  defense  was  that  the  services  were  rendered  under  an 
agreement  that  they  were  to  be  compensated  for  by  gifts  to  plaint- 
iff and  wife  from  the  testator  in  his  lifetime  and  by  legacies  in  bis 
will ;  after  providing  for  the  payment  of  debts,  a  legacy  was  giren 
to  the  wife  by  the  will,  and  one  to  her  daughter,  but  of  less  amount 
than  the  debt.  Defendants  offered  to  prove  declarations  of  tbe 
testator,  made  at  the  time  and  to  the  person  who  drew  the  wfll, 
that  he  had  made  such  an  agreement,  and  that  said  legacies  were 
intended  as  a  payment  for  the  services.  Held,  that  the  evidence 
was  properly  excluded  as  changing  the  import  of  the  donative 
words;  that  the  legal  presumption  that  a  legacy  from  a  debtor  to  a 
creditor  of  a  sum  as  great  or  greater  than  the  amount  of  the  debt 
was  intended  as  a  satisfaction,  did  not  apply,  as  the  legacies  were 
given  **  after  payment  of  debts,'*  were  of  less  amount  than  the  debt, 
were  not  given  to  the  creditor,  and  the  debt  was  unliqoidated. 
Reynolds  v.  Bobin^on,  583 

{D)  Expert  Tettimony, 

88.  It  is  error  to  admit  as  evidence  the  opinion  of  an  expert  based  open 
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a  hypothetical  case,  formed  in  part  of  facts  of  which  there  is  no 
proof.     WiU  o/Ames^  85 

39.  UpoD  an  issue  as  to  the  sanity  of  the  testatrix  a  priest  may  properly 
testify  as  to  his  opinion  of  the  mental  condition  of  the  testatrix. 
Estate  of  ToomeSy  275 

40.  Weight  of  testimony  given  by  medical  experts.  Will  of  Blahe^ 
ly,  284 

(E)  Generally. 

41.  In  a  suit  to  contest  the  yalidity  of  a  nuncupative  will,  it  is  compe- 
tent to  prove  that  the  testamentary  words  reduced  to  writing  and 
probated  are  not  the  words  spoken  by  the  testator;  and  it  is  not 
error  for  the  court  to  instruct  the  jury  that  if  the  words  reduced  to 
writing  and  probated  are  not  substantially  the  same  as  those  spoken, 
the  will  is  invalid.     Bolles  v.  Harris^  6S 

42.  Proceedings  to  contest  the  validity  of  a  will  under  the  statute  are 
in  the  nature  of  an  appeal  from  the  order  of  probate  thereof,  and 
all  the  material  facts  in  issue  are  to  be  heard  and  determined  de 
novo  as  though  such  order  of  probate  had  not  been  made ;  except 
that  such  order  of  probate  is  prima  facte  evidence  of  the  due  attes- 
tation, execution,  and  validity  of  the  will,  and  the  burden  of  proof 
is  on  the  contestants  to  invalidate  it.     Haynes  v.  Edynes^  263 

43.  Proof  of  the  execution  of  a  will  and  that  it  cannot  be  found  with- 
out accounting  for  its  loss,  raises  a  presumption  that  it  was  re- 
voked.    Mercer  v.  Maclin^  399 

44.  Upon  the  execution  of  the  last  will  of  a  testator,  a  former  will  ex- 
ecuted by  him  is  revoked,  and  becomes  invalid  and  mere  waste 
paper,  and  is  not  competent  evidence  for  any  purpose.  State  v» 
Crosdey,  413 

45.  Charges  in  books,  made  by  parent  against  child,  are  admissible  in 
evidence  to  show  advancements.     Van  Houten  v.  Post^  422 

See  Administratiqn,  2,  4 ;  Attestation  Clause  ;  Lost  Will  ; 
Revocation. 
EXECUTION  OF  WILL. 

1.  It  is  not  essential  that  the  witnesses  to  a  will  should  see  the  testator 

subscribe  the  instrument ;  that  he  acknowledges  or  adopts  the  sig- 
nature in  their  presence  is  sufficient.     Will  of  Convey,  90 

2.  The  witnesses  to  a  will  signed  in  a  room  adjoining  that  in  which 

the  testator  lay.  Between  the  rooms  there  was  a  door  partly  open, 
but  the  testator  could  not  see  them  sign. — Held,  not  to  have  been  a 
compliance  with  the  statute  which  requires  that  the  witnesses  sign 
in  the  presence  of  the  testator.    Mandeville  v.  Parker^  106 

3.  Where  a  will  has  been  signed  for  the  testator  by  another  person,  in 

his  presence  and  by  his  express  direction,  in  the  absence  of  the  at- 
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testing  witnesses,  the  acknowledgment  of  the  fact  by  the  testator, 
in  the  hearing  of  the  witnesses,  which  is  requisite,  is  not  required 
to  be  made  in  any  particular  form  of  words  or  any  specified  manner; 
but,  if^by  signs,  motions,  conduct,  or  attending  circumstances,  the 
attesting  witnesses  are  giyen  to  understand,  by  the  testator,  that  he 
acknowledges  the  signature  thereto  as  his,  and  the  instrument  itself 
as  his  will,  it^is  sufficient.     Haynes  v.  Haynes,  263 

4.  It  is  not  necessary,  in  addition  to  such  an  acknowledgment,  that  the 

testator  should  further  acknowledge  to  each  or  both  the  attesting 
witnesses, that  such  signing  was  done  in  pursuance  of  hia  previous  ex> 
press  authority  and  in  liis  presence  by  the  person  signing  for  him.  3. 

5.  The  fact  of  such  signing  and  the  authority  to  sign,  when  done  in  the 

absence  of  the  attesting  witnesses,  may  be  shown  by  the  acknowl- 
edgment to  the  witnesses,  or  by  other  competent  testimony,  or  may 
be  presumed  from  the  facts  and  circumstances  of  the  case.  Ih^ 

6.  A  will  is  not  to  be  defeated  by  the  failure  of  memory  or  corruption  of 

the  subscribing  witnesses,  if  established  by  other  evidence.         Ih. 

7.  The  name  of  a  testatrix  was  subscribed  to  the  will  bv  one  of  the  sub- 

scribing  witnesses,  and  she  declared  the  document  to  be  her  will  in 
the  presence  and  hearing  of  the  witnesses,  who  subscribed  their 
names  at  her  request,  and  in  her  presence  and  in  the  presence  of  each 
other.     Beldf  to  be  a  sufficient  execution.     EBtate  of  Toame$^     275 

8.  Knowledge  of  the  contents  of  the  will  by  testator  may  be  proved  bj 

the  subscribing  witnesses  or  by  other  persons,  or  it  may  be  inferred 
from  the  facts  and  circumstances  attending  the  execution.  Kfy  v. 
Holltmay,  860 

9.  The  attestation  of  a  will  is  sufficiently  proved,  if  it  be  shown  to  have 

been  in  the  conscious  presence  of  the  testator.  No  formal  request 
need  be  proved.     Will  of  AUen^  580 

10.  That  the  testator  actually  saw  the  attesting  witnesses  subscribe  their 
names  as  such  to  the  will  need  not  be  shown,  when  it  appears  that 
it  was  done  in  his  immediate  and  conscious  presence,  so  that  he 
could  have  seen  it  if  he  had  felt  so  disposed.  Evidence  held  saflS- 
cient  in  this  case  to  support  the  findings.  lb. 

See  Attestation  clause;  Capacity;  Rbpublication;  Wrr- 

NEBB,  3,  6,  9. 

EXECUTOR. 

1.  An  honest  mistake  of  an  executor  in  retaining  railroad  stock  till  its 

value  depreciates  will  not  justify  charging  him  with  the  highest 
price  at  which  such  stock  was  sold.     Troitp  v.  Bicfy  18 

2.  The  general  rule  is,  that  where  a  judgment  debtor  becomes  the  per- 

sonal representative  of  the  judgment  creditor,  the  judgment  is  ex- 
tiDguished  and  the  debt  becomes  a  realized  asset  in  his  hands,  to  be 
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accouDted  for  in  the  Probate  Court.  But  this  rule  is  subject  to 
many  exceptions;  and  where  an  executor  did  not  treat  the  judgment 
debt  against  himseif  as  paid,  and  died  leaving  it  open  and  some  land 
subject  to  its  lien,  and  an  administrator  de  bonis  non  cum  te$tamento 
annexo  of  the  estate  assigned  the  judgment  to  a  third  party,  it  was 
held  that  the  assignee  had  the  right  to  enforce  the  judgment  against 
the  estate  of  the  testator.     Charles  y.  Jacobs^  77 

3.  An  executor's  duties  as  sucli  arc  closed,  except  for  the  adjustment  of 

his  account,  when  ke  has  paid  the  funeral  exp^'nses,  debts  and  lega- 
cies, and  nothing  remains  but  the  division  of  the  residue.  Any  fur- 
ther acts  in  respect  to  the  estate  are  done  as  donee  of  a  power  in 
trust.     Calkins  v.  Smith,  154 

4.  An  executor  may  pledge  the  personal  property  of  his  testator,  for  the 

general  purposes  of  the  will.  If  the  person  receiving  a  pledge  from 
an  executor  has  at  the  time  knowledge  or  notice  that  the  executor 
intends  to  misapply  the  money,  or  is,  in  the  very  transaction,  apply- 
ing it  to  his  own  private  use,  the  pledge  is  not  valid.  Carter  v. 
Manufacturers''  Banh,  193 

5.  Where  an  executor  pledged  certain  stock  belonging  to  the  estate  to 

a  bank  to  secure  his  note  for  money  loaned  in  good  faith  by  the  bank, 
and  upon  the  affirmation  of  the  executor,  that  the  money  was  wanted 
for  the  settlement  of  the  estate,  the  pledge  was  valid.  lb, 

C.  Executors  vested  with  absolute  power  to  sell  real  estate,  are  authorized 
to  do  all  that  is  necessary  in  the  way  of  insurance,  superintendence, 
repairs  and  taxes,  to  preserve  the  property  until  sale.  Houard  ▼. 
Francis^  821 

7.  Under  the  statute,  the  County  Court  has  a  broad  discretion  to  remove 

an  executor  where  circumstances  occur  which  render  the  execution 
of  a  will,  or  the  administration  of  an  estate,  perplexed  or  difficult. 
EOate  of  Pike,  833 

8.  It  is  a  sufficient  ground  for  removal  that,  at  the  time  of  instituting  the 

proceeding,  *Hhere  was  and  still  continues  to  be  an  acrimonious  and 
hostile  feeliug  between  the  executor  and  testator^s  widow,  also  a  leg- 
atee, which  intercepts  and  prevents  such  a  mauagement  and  husband- 
ing of  the  estate  as  prudence,  sound  policy  and  the  interests  of  the 
devisees  and  creditors  require."  lb, 

9.  It  seems  that  any  person  interested  in  the  estate  may  prosecute  such  a 

proceeding  independently  of  others  haying  a  like  interest,  unless  the 
County  Court  directs  such  other  parties  to  be  brought  in.  lb, 

10.  A  direction  to  invest  a  share  "  in  productive  funds  upon  good  secu- 
rities," means  only  those  that  are  designated  by  law ;  and  a  disregard 
of  such  requirement  renders  the  executor  personally  liable,  in  case 
of  loss  or  depreciation.      Ward  y.  Kitchen,  855 
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11.  A  specific  legacy  may  remain  ioTested  in  the  stocks  set  apart  and 
designated  by  the  testator  for  the  purpose  in  his  will.  Ih. 

12.  An  executor,  apprehending  a  depreciation  in  the  stocks  in  which  a 
specific  legacy  is  invested,  should  protect  the  estate  by  conyerting 
them.  Jb. 

18.  The  bank  vault  was  robbed  and  the  bonds  lost.  Subsequently  the 
executors,  by  giving  indemnity,  obtained  through  an  agent,  whom 
they  had  reason  to  believe  honest,  the  issue  of  new  United  States 
bonds  in  place  of  those  stolen.  The  agent  appropriated  the  bonds, 
and  but  a  portion  of  their  value  could  be  recovered. 

Held,  that  the  executors  or  trustees  wore  not  liable  for  the  Iofs 
caused  either  by  the  robbery  of  the  vault  or  by  the  theft  of  the 
agent.     Carpenter  v.  Carpenter,  448 

14.  A  court  of  probate  is  not  authorized  to  remove  an  executor  for  a 
slight  departure  from  duty  mierely,  but  only  for  some  detaUatU  or 
other  dishonest,  corrupt  or  improper  neglect  and  mal-administratioQ 
of  the  estate;  and  in  passing  on  the  objection  urged,  the.  executor 
should  not  be  held  to  any  greater  diligence  and  care,  or  foresight  and 
caution,  than  is  usual  among  ordinarily  prudent  men  in  the  conduct 
of  their  business.    McFadgen  v.  Council,  453 

15.  Proof  that  the  executor  was  insolvent  and  bankrupt,  to  the  testator's 
knowledge,  when  appointed  and  at  the  time  of  seeking  his  removal; 
that  he  had  paid  the  debts  of  the  estate  except  one  due  plaintiff,  to 
which  he  alleged  a  counterclaim ;  that  he  had  received  and  used 
testator^s  personal  estate,  but  his  wife  was  sole  legatee ;  that  he  bad 
borrowed  money  from  her,  used  it  to  pay  estate  debts,  and  repaid  it 
out  of  the  estate;  and  that  he  had  not  made  an  annual  statement- 
do  not  warrant  a  removal  of  the  executor,  but  he  should  be  required 
to  execute  a  proper  bond.  Ih. 

16.  Where  commissioners  are  appointed  to  receive,  examine  and  adjust 
all  claims  against  a  testator  s  estate,  and  proceed  duly  and  regularlr, 
an  executrix  who  pays,  out  of  funds  not  belonging  to  the  estate, 
claims  which  are  valid  against  the  same,  and  which  arc  properlj 
allowable  by  the  commissioners,  but  which  have  never  been  pre- 
sented to  them  or  allowed  by  them,  is  not  entitled  to  have  such 
payments  allowed  to  her  on  the  settlement  of  her  account  as  exec- 
utrix.    Bunnell  v.  Post,  458 

17.  Where  a  creditor  becomes  executor  or  administrator  of  the  estate  of 
his  debtor,  he  may  retain  out  of  the  assets  coming  to  his  hands  enough 
to  pay  his  own  debt ;  and  such  payment  is  presumed  from  his  receipt 
of  assets,  without  any  act  done  by  him  to  effect  it,  and  irrespective 
of  any  laches  or  any  act  done  to  prevent  it.    Miller  v.  /rJy,        692 
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18.  This  right  of  retainer  applies  both  to  dobta  due  the  personal  repre- 
sentatiye  indiyidnally,  and  to  debts  due  him  as  trustee,  or  executor 
or  administrator  of  another  person.  Ih, 

19.  A  statute  prohibiting  a  personal  representative  from  disposing  of 
visible,  tangible  personal  property  without  an  order  of  the  Probate 
Court  prevents  this  presumption  from  arising  until  the  expiration  of 
a  reasonable  time  within  which  a  sale  could  be  mada  under  such  an 
order.  Jft. 

20.  If  an  executor  or  administrator  fail  to  exercise  his  statutory  power 
to  sell  deceased's  real  estate  to  pay  his  debts  for  such  a  length  of  time 
as  would  render  him  chargeable  at  the  suit  of  other  creditors,  the 
presumption  of  the  extinguishment  of  his  own  debt  arises.  Ih, 

21.  When  commissioners  have  made  their  report  upon  claims  against  an 
estate,  and  the  administrator  has  paid  all  that  was  allowed,  and  the 
time  has  expired  for  presenting  more,  except  upon  special  applica- 
tion to  the  Probate  Court  on  cause  shown,  it  is  the  duty  of  the  ad- 
ministrator to  turn  over  the  property  to  the  heirs  and  distributees, 
and  he  may  do  so  without  waiting  for  an  order  of  the  Probate  Court 
requiring  him  to  do  so.    Brown  v.  For9chc,  607 

23.  Where  an  administrator  had  turned  over  property  to  the  distributees 
under  such  circumstances,  but  neglected  to  file  his  final  account,  and 
some  time  afterwards  another  claim  was  presented  and  allowed  by 
the  probate  judge,  at  which  time  the  property  had  been  used  up  by 
the  distributees,  heldy  that  notwithstanding  his  final  account  was  not 
settled,  the  administrator  wns  not  responsible  for  the  claim,  or  for 
the  use  made  by  the  distributees  of  the  property.  lb, 

23.  A  creditor  who  thus  delays  the  presentation  of  his  demand  until  he 
can  bring  it  in  as  matter  of  favor  only,  must  take  all  risks  of  being 
able  to  collect  it  in  the  condition  in  which  he  finds  the  estate.  He 
cannot  hold  the  administrator  responsible,  except  upon  the  ground 
of  some  per^fonal  wrong  or  default.  Ih, 

See  Interest,!;  Powebs, 2;  Trustee. 
EXPERTS.     See  Evidence,  88,  89,  40. 

FOREIGN  PROBATE. 

1.  The  record  of  a  foreign  probate  of  a  will  cannot  be  filed  in  the  Pro- 

bate Court  of  this  State,  if  testatrix,  at  the  time  of  her  death,  was 
domiciled  in  this  State.    Stark  v.  Parker ,  550 

2.  The  foreign  probate  of  a  will  cannot  be  allowed  if  not  presented  by 

an  executor  or  other  person  interested  in  the  will ;  and  no  other 
person  can  be  "  aggrieved  "  by  the  decision  and  therefore  enti- 
tled, under  Comp.  L.  §  5216,  to  appeal  from  it.  Besanqon  v.  Brawn- 
ton,  461 

Vol.  L— 41 
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ILLEGITraATE  CHILDREN.    See  Cohbtbuctioh,  5. 
INSANITY.     8ee  Evidekcb,  8, 13, 17,  20, 21, 22,  24,  27. 
INTEREST. 

1.  An  executor  who  mingles  assets  of  the  estate  with  his  private  mocejs 

and  uses  them  for  his  individual  benefit,  is  chargeable  with  com- 
pound interest,  with  annual  rests  on  all  cash  balances  from  the  date 
of  their  accruing.     Troup  v.  Bice^  18 

2.  On  the  bequest  of  a  life  estate  in  a  residuary  fund  where  no  time  is 

named  in  ihe  ^ill  for  the  commencement  of  the  interest,  or  the  en- 
joyment of  the  use  or  income  of  such  residue,  the  life  legatee*s  inter- 
est is  to  be  computed  from  the  time  of  the  death  of  the  teatator. 
Weld  V.  Putnam,  208 

8.  Where  a  general  legacy  is  given,  and  no  time  of  payment  is  specified, 
it  will  draw  interest  after  the  expiration  of  one  year  frdm  the  death 
of  the  testator.     State  y.  Crosiley^  413 

See  Legacy,  3, 6, 0. 
INVESTMENT.    See  Executor,  10. 11, 12. 

.JURISDICTION. 

1.  A  decree  of  the  Probate  Court  having  jurisdicj^ion  of  the  estate,  dis- 
charging an  executor,  cannot  be  questioned  collaterally,  even  though 
the  decree  state  a  reason  for  the  discharge,  which  is  not,  under  the 
statute,  cause  for  discharge.    Simpson  y.  Cook,  27 

%  The  only  jurisdiction  which  the  County  Court  has  in  respect  to  the 
administraticm  of  estates,  is  over  those  of  dead  persons.  MeUa  v. 
Simmons,  148 

8.  Proceedings  in  administering,  settling  and  assigning  the  estate  of  a 
person  who,  though  represented  to  have  deceased,  was  and  still  is 
alive,  are  absolutely  void  for  all  purposes;  and  an  entry  and  con- 
tinuous occupation  for  ten  years  under  claim  of  title  excloaiye  of 
any  other  right,  founded  upon  the  judgment  of  the  County  Court 
in  such  a  case,  would  not  bar  an  action  to  recover  the  land.        Ih* 

LEGACY. 

1.  A  testator  made  several  legacies  of  raiboad  stock  to  different  peTsonSt 

aggregating  less  than  the  entire  number  of  shares  owned  by  him 
when  he  made  his  will  and  at  his  death.  He  gave  pecuniary  lega- 
cies to  some  of  the  same  persons.  The  will  concluded  with  a  gen- 
eral devise  of  *'  all  the  rest,  residue  and  remainder"  of  his  property, 
and  gave  his  executors  power  to  sell  any  of  his  real  or  personal  es- 
tate *'  excepting  what  I  have  hereinbefore  disposed  of."  Held^ihtt 
the  legacies  of  stock  were  specific.  Metealf  v.  First  Parish  in  Fram- 
ingham,  .  11 

2.  A  bequest  of  personal  property  in  trust  for  the  benefit  of  the  testator*s 

wife's  sister  and  her  husband  during  their  joint  lives,  she  to  receive 
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the  interest  on  the  whole  while  she  liyes,  and  on  her  death  one-half 
of  the  principal  to  go  to  a  charitable  institution,  and  the  interest 
on  the  remaining  half  to  be  paid  to  her  husband  during  his  life,  and 
if  he  died  before  her  the  whole  principal  was  to  go  to  soch  institu- 
tion. Held,  the  wife  having  died  before  the  husband,  that  on  his 
death  the  remaining  one-half  of  the  principal  passed  to  the  chari- 
table institution  and  not  to  the  residuary  legatee.  lb, 
Z.  A  bequest  of  a  specified  sum  to  be  paid  out  of  the  share  of  her  father^s 
estate  to  which  testatrix  was  entitled,  if  his  will  should  be  refused 
probate,  is  a  specific  legacy  entitling  the  legatee  to  any  acceasions 
by  way  of  interest  thereon  from  the  death  of  the  testatrix.  8mith 
T.  MeKitteriekj  49 

4.  Under  Sf  will  made  in  1877,  a  married  woman's  rights  as  legatee  are 

not  barred  by  payment  to  her  husband  without  her  consent.  Neviiu 
V.  G(mrley,  68 

5.  Where  a  testator  leaves  real  estate,  of  whlcii  bis  widow  is  dowable,  a 

legacy  given  to  her  in  lieu  of  her  dower  does  not,  as  between  lega- 
tees, abate  on  deficiency  of  assets,  but  is  entitled  to  preference  over 
other  g^fls  merely  voluntary.    H<mard  v.  FraneUy  321 

6.  (1)  Interest  on  a  legacy  given  to  a  widow  in  lieu  of  dower  is  to  be 

computed  from  one  year  after  the  testator's  death ;  (2)  interest  on  a 
legacy  to  a  minor  child,  from  the  date  of  testator's  death ;  (8)  inter- 
est on  a  legacy  to  an  adult  child,  from  one  year  after  such  death ; 
(4)  on  a  legacy  to  grandchildren,  from  one  year  after  such 
death.  lb, 

7.  Testator,  by  his  will  proved  in  September,  1876,  bequeathed  $500  to 

the  vestry  of  a  certain  parish,  to  be  invested  for  a  specified  purpose, 
and  also  gave  $200  to  an  individual  named,  with  other  pecuniary  leg- 
acies and  devises  of  real  e-state.  He  then  devised  certain  specified  real 
estate,  "  and  all  my  (his)  household  and  kitchen  furniture,  stocks, 
bonds,  notes  and  other  evidences  of  debt,  and  all  the  rest  and  resi- 
due of  my  (his)  estate,  real,  personal  and  mixed,"  to  one  A.  The 
vestry  secured  an  act  from  the  Legislature  of  1878,  granting  assent 
to  the  bequest  to  them :  Held,  that  the  bequest  to  A.  was  a  general 
legacy,  and  was  held  by  her  subject  to  the  payment  of  debts  and 
the  specific  legacy  to  the  vestry  and  others,  less  the  collateral  tax 
due  on  the  same;  also  heldy  that  no  laches  could  be  attributed  to 
the  vestry  under  Art.  38  of  the  Bill  of  Rights,  although  the  executor, 
before  the  passage  of  the  act  in  1878,  had  passed  his  accounts  and 
delivered  all  the  personalty  to  A.  England  v.  Prines  George* » 
Pariih^  466 

8.  Testator  made  his  wife  residuary  legatee,  adding,  "  it  is  further  my 

will  and  desire  "  that  she  "  shall  pay  two  hundred  dollars  "  annually 
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to  his  nephew,  till  the  latter  became  of  age:  Held,  that  the  legacy 
was  a  personal  charge  on  the  wife.  Ander9on  ▼.  ffammcndy  545 
9.  A  testator,  by  his  will,  gave  to  his  brother  a  fund  which  be  was  to 
set  apart  and  invest,  with  power  to  use  and  expend  the  principal, 
the  income  to  go  to  him  during  his  life,  and,  at  his  death,  the  prin- 
cipal to  go  to  his  children,  or,  in  default  of  children,  to  the  testator'^ 
heirs  at  law.  Beldj  that  the  legatee  was  entitled  to  the  income  of 
the  fund  from  the  death  of  the  testator,  and  to  interest  thereon 
from  the  expiration  of  a  year  after  the  testator^ s  death.  Ayer  r. 
Ayer,  604 

See  Advakcbmbnts  ;  Aknttttt  ;  Iktbbbst,  3. 

LOST  WILL. 
Upon  proof  that  the  will  was  in  existence  at  the  death  of -the  testator 
unrevoked,  and  that  it  was  subsequently  lost  or  destroyed,  its  con- 
tents may  be  proved  by  parol,  and  probate  granted  thereon.    F'oe- 
ter^s  Appeal,  485 

MARRIAGE. 
Devise  until.     See  Dbvise,  10,  12. 

NAMING  CHILDREN  IN  WILL. 

1.  It  appears  that  the  provisions  of  the  will  of  G.  are  referred  to,  adopted, 

and  made  a  part  of  the  will  of  the  testatrix.  JSeld,  that  the  chil- 
dren and  grandchildren  of  the  testatrix  having  been  named  in  the 
will  of  G.,  are  '^ named  and  provided  for**  in  the  will  of  the  testa- 
trix within  the  meaning  of  the  statute.     Oerrish  v.  Oerruh,  59 

2.  The  object  of  the  statute  is  not  to  compel  parents  to  make  actual 

beneficial  provisions  for  their  children  and  their  descendants,  but 
to  prevent  the  consequences  of  forgetful ness  or  oversight,  and  to 
produce  an  intestacy  only  when  the  child,  or  the  descendant  of 
such  child,  is  unknown  or  forgotten,  and  thus  unintentionally 
omitted.  Tb. 

NEXT  OF  KIN. 
A  husband  is  not  included  under  the  expression,  in  his  wife's  will,  '*  snch 
persons  as  may  come  under  the  designation  of  her  next  of  kin  by 
the  statute  of  distributions.*'     Wetter  v.  Wdlher,  519 

See  Dbvisb,  6. 

NUNCUPATIVE  WILL.    See  Evidence,  40. 

PARTIES.    See  Bill  to  Settle  Estate. 

PAYMENT  OF  DEBTS. 
The  rule  is  well  settled  that,  while  a  testator,  if  his  intent  in  this  re- 
spect is  clearly  manifest  from  the  will,  may  apply  his  real  estate 
first  to  the  payment  of  debts;  in  the  absence  of  express  words  or  a 
manifest  intention  in  the  will  to  that  effect,  the  law  will  first  ap- 
propriate the  personalty  to  that  purpose.    Haneon  v.  ffofuojif     628 
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PER  CAPITA.    See  Devise,  19,  20,  21 ;  Distbibutiok,  2. 
PERPETUITY. 

1.  The  will  says:  ^*I  give  and  devise  my  estate,  real  and  personal,  as 

follows :  To  each  and  all  my  children  an  equal  part  or  proportion 
of  all  and  singular  my  property ;  to  (naming  two  sons  and  five  mar- 
ried daughters)  one-seventh  part  to  each  of  them  and  their  heirs, 
with  the  proviso,  that  the  parts  and  proportions  hereby  devised  and 
bequeathed  to  (naming  four  of  the  daughters)  and  their  heirs,  in- 
stead of  paying  into  their  hands,  is  to  go  into  the  hands  of  J.  S.  and 
O.  M.  P.,  whom  I  hereby  appoint  trustees,  to  hold,  manage  and  dis- 
pose of  said  parts,  and  the  property  received  therefor,  for  the  use 
and  benefit  of  said  (naming  the  four  daughters)  and  their  heirs,  ac- 
cording to  the  discretion  of  said  trustees.  Held^  1.  That  the  trust 
'  for  the  use  and  benefit  of  the  heirs  of  his  daughters  indefinitely,  as 
well  as  for  the  use  and  benefit  of  his  daughters,  was  void  for  perpe- 
tuity; 2.  That  the  trust  being  void,  the  absolute  gift  remained  in 
full  force  and  unimpaired.    Blade  v.  Patten,  346 

2.  A  devise  to  be  valid  must  be  so  limited  as  necessarily  to  vest  within 

a  life  or  lives  in  being  and  twenty-one  years,  adding,  in  case  of  an 
imborn  child,  the  ordinary  period  of  gestation.  lb, 

3.  In  a  subsequent  clause  the  will  says :  ^*  In  case  that  S.  E.  (one  of  the 

daughters  named)  should  die  before  her  husband  and  leave  no  chil- 
dren, I  will  that  her  part,  after  the  expiration  of  six  years,  be  trans- 
ferred by  the  trustees  over  to  the  parties  of  the  six  other  heirs,  and 
be  equally  divided  between  thcm.'^  Held^  that  this  special  clause  is 
so  connected  with  and  dependent  upon  the  trust  clause,  if  that  fails, 
this  will  fail  with  it.  Ih. 

PER  STIRPES.     See  Devise,  19,  20,  21 ;  Distbibution,  2. 

POWERS. 

1.  A  devise  of  so  much  of  the  testa tor^s  estate  as  may  be  sufficient  for 

the  maintenance  of  the  devisee  during  his  life,  **he  having  full 
power  to  sell  and  convey  any  and  all  of  my  real  estate,  at  any  time, 
if  necessary  to  secure  such  maintenance,^^  does  not  give  to  the  devi- 
see the  right  to  mortgage  the  estate  in  fee.    Hoyt  v.  Jaquee^      157 

2.  Testator  devised  certain  real  estate  to  six  persons  by  name,  after- 

wards designating  them  executors,  in  trust  to  sell  the  same  on  such 
conditions  as  they  saw  fit,  and  invest  the  proceeds.  Only  three  of 
the  executors  qualified.  Heldy  that  they  had  full  authority  to  exe- 
cute the  power.  DeSaussure  v.  Lyom^  295 
See  Devise,  15. 
POWER  OP  ALIENATION. 

1.  The  absolute  power  of  alienation  of  real  estate  may  be  suspended 
during  the  minority  of  a  minor,  indicated  in  the  instrument  creat- 
ing the  suspension,  and,  in  such  case,  the  suspension  will  cease  with 
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the  death  of  the  mioor  before  comiDg  to  majority.    Simpton  ▼. 
Cooh^  27 

2.  A  testator,  ^who  died  leaving  five  minor  children,  devised  his  real  estate 
in  trnst  <o  collect  the  rents  and  profits,  and  apply  them  to  the  support 
of  his  Tvidow,  and  the  support  and  education  of  his  children,  with 
power  in  the  trustee  to  sell  a  designated  part,  the  ^^IW  containing 
these  clauses:  ^^It  is  my  desire  that  no  division  of  the  balance  of 
my  real  estate  shall  be  made  amongst  my  children  until  the  young, 
est  chiki  shall  become  of  lawful  age.  *  *  *  When  my  youngest 
child  shall  become  of  lawful  age,  all  the  rest  and  residue  of  my  real 
estate  and  personal  property,  wheresoever  situated,  shall  be  equally 
divided  between  my  said  wife  and  our  children,  share  and  share 
alike,"  etc.  Held,  that  by  the  words  "youngest  child,"  is  cltent 
not  the  youngest  child  which  shall  live  to  majority,  but  the  young- 
est child  living  when  the  will  took  effect  at  the  death  of  the  testa- 
tor; that  the  suspension  of  the  power  of  alienation  depended  on  the 
minority  of  such  child,  and  would  terminate  on  such  child  coming 
of  age,  or  at  his  death  before  coming  of  age,  and  that  such  suspen- 
sion is  valid.  Ih, 
8.  M.  died,  seized  of  certain  premises,  leaving  a  widow,  four  daughters 
and  several  grandchildren,  the  children  of  two  of  the  daughters, 
him  surviving.  He  left  a  will,  by  the  first  clause  of  which  he  gsTe 
his  widow  the  use  of  all  his  real  and  personal  estate  during  her  life. 
By  the  second  clause  he  gave  the  income  arising  from  his  estate  to 
his  four  daughters,  **to  be  divided  between  them,  share  and  share 
alike,  during  their  and  each  of  their  respective  natural  life,  re- 
mainder to  their  respective  children,"  their  heirs,  etc.  Held^  that 
the  design  of  the  testator  was  to  give  successive  life  estates,  first  to 
his  wife,  then  to  his  daughters,  with  remainder  in  fee  to  their  chil- 
dren ;  that  the  gift  of  the  income  to  the  daughters  was  equivalent 
to  a  devise  to  them  of  a  life  estate  in  the  land ;  that  such  devise, 
although  embraced  in  a  single  clause,  was  a  devise  to  each  of  the 
daughters  in  severalty  of  a  life  estate  in  one-fourth  part  of  the  prop* 
erty  devised ;  that,  therefore,  on  the  death  of  the  widow  and  of  any 
daughter  of  the  testator  leaving  children,  the  remainder  in  fee  as  to 
her  one-fourth  part  would  immediately  vest  in  possession  in  her 
children;  and  so,  that  there  was  no  illegal  suspension  of  the  power 
of  alienation.  Monarqiie  v.  Monarque,  494 
4.  The  future  contingent  interests  of  unborn  issue  of  any  of  such  daugh- 
ters would  not  be  cut  off  by  a  judgment  in  partition  not  noticing 
their  rights  nor  by  a  prior  judgment  taken  practically  by  consent 
in  an  action  to  construe  the  will  which  also  ignored  their  rights.    Ih, 

PRECATORY  WORDS.    See  Tbust,  6. 
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PRESUMPTIONS.  See  AdyancemenTi  6 ;  Attestation  Clattbb  ;  Evi- 
dence, 17,  19,  20,  24,  27,  43;  Exkcutioh  op  Will,  5;  Reyoca- 
TioK  OP  Will,  2. 

REAL  ESTATE.     See  Apter-Acquibed  Real  Estate;  Payment  op 

Debts  ;  Sale  op  Real  Estate  op  Deceased. 
RE-EXAM!NATION  OP  PROBATE. 

The  proYision  of  General  Statutes,  chap.  175,  sec.  7,  that  *'  any  party  in- 
terested may  have  the  probate  of  any  will  which  has  been  proved 
without  notice  re-examined,  and  the  will  proved ^n  solemn  form 
before  the  Court  of  Probate  at  any  time  within  one  year  of  such 
probate,  if  no  appeal  from  such  probate  has  been  prosecuted  before 
the  Supreme  Court,"  means  that  the  proceedings  for  re- examination 
must  be  commenced  within  one  year,  but  it  does  not  require  their 
entire  completion  within  that  time.    Stewart  v.  Earriman,  95 

RELEASE. 

A  release  of  all  interest  in  an  estate  executed  by  a  legatee  to  the  testa- 
tor in  his  lifetime,  and  to  other  legatees,  for  a  money  consideration 
paid  him  by  the  testator,  is  a  nullity.    Allen  v.  AUen^  479 

REPUBLICATION. 

A  codicil  duly  executed  operates  as  a  republication  of  the  will  to  which 
it  relers,  so  far  as  not  changed  by  the  codicil.     Brown  v.  Clarh^ 

510 
See  Capacity,  2. 
REVOCATION  OF  PROBATE. 

1.  Probate  Courts  cannot  divest  or  decide  on  rights  of  property  vested 

under  proceedings  valid  on  their  face.     Besanpon  v.  Brownson^  461 

2.  Where  the  execution  of  a  will  has  been  conclusively  established  and 

it  has  been  regularly  probated,  and  a  later  will  is  afterwards  pro- 
duced which  does  not  revoke  the  former  one  in  terms,  the  question 
of  revocation  cannot  be  determined  in  a  mere  proceeding  for  the 
probate  of  the  later  will  if  there  is  any  room  for  a  dispute  as  to 
construction.  And  if  probate  is  allowed,  the  former  probate  should 
be  left  to  stand  for  what  it  is  worth,  and  its  effsct  may  be  decided 
elsewhere.  lb. 

REVOCATION  OF  WILL. 

1.  The  testator  signed  his  surname  to  the  will  in  the  presence  of  two 

witnesses,  his  given  name  having  been  previously  written  in  by  the 
draftsman.  Subsequently  noticing  he  had  only  signed  a  part  of  his 
nnme  he  called  in  two  other  witnesses,  had  his  former  signature 
erased,  and  re-executed  the  will ;  Jield,  these  facta  did  not  show  any 
revocation  of  the  instrument.    Frear  v.  Williams^  85 

2.  Where  the  will  was  in  the  possession  of  the  testator  himself,  and  it 

cannot  be  found  after  his  death,  it  will  be  presumed  to  have  been 
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revoked ;  but  this  is  a  natural  presumption  which  may  be  rebutted. 
Fo8ter'8  Appeal,  435 

See  EviDENCB,  42. 

SALE  OF  REAL  ESTATE  OF  DECEASED. 
At  a  guardian*8  sale  the  real  estate  was  bid  in  by  one  H.,  and,  after  the 
sale  was  confirmed,  the  real  estate  was  conveyed  by  the  guardian  to 
him.  About  six  months  after,  H.  conveyed  the  property  to  the 
guardian.  Both  deeds  were  recorded  on  the  same  day.  BM^  that 
this  alone  was  not  sufficient  to  charge  a  purchaser  from  the  guard- 
ian with  notice  that  the  property  was  bid  in  for  the  benefit  of  the 
guardian.  If,  at  a  sale  of  real  estate  by  an  executor,  administrator, 
or  guardian,  he  purchases  through  another,  or  is  interested  in  the 
purchase  of  the  real  estate,  contrary  to  Gen.  St.  1878,  c.  67,  §41,  the 
sale  is  not  absolutely  void,  but  is  only  voidable  by  the  parties  in- 
terested in  the  estate  sold,  and  cannot  be  avoided  by  them  as  against 
a  lona  fide  purchaser.     White  v.  Iselin,  147 

TRUST. 

1.  Testator  devised  all  his  estate  to  his  executors  in  trust  with  power  of 

sale,  and  out  of  the  proceeds  or  income  to  pay  his  widow  an  annui- 
ty during  life  **  in  lieu  of  all  dower ; "  the  residue  of  the  estate  wss 
devised,  one-third  to  his  wife,  one-third  to  his  nephew,  and  the  bal- 
ance to  his  executors,  '^  to  be  divided  by  them  among  such  Roman 
Catholic  charities,  institutions,  schools  or  churches,  in  the  city  of 
New  York,''  as  a  majority  of  the  executors  should  decide,  and  in 
such  proportions  as  they  should  think  proper.  Held^  that  as  there 
were  organizations  of  the  class  specified,  ascertainable  and  capable 
of  taking,  the  devise  to  them  was  not  void  for  uncertainty ;  the 
power  given  the  executors  to  designate  the  beneficiaries  and  their 
shares  was  valid ;  the  executors  were  limited  to  such  corporations 
as  were  capable  of  taking;  that  there  was  an  equitable  conversion 
of  testator's  real  estate.    Power  v.  Cassidy,  368 

2.  It  seems  that  had  there  been  a  failure  to  make  a  selection,  the  coort 

would  have  power  to  decree  the  execution  of  the  trust.  lb. 

8.  Also,  heldf  that  the  widow  of  the  testator  was  entitled  to  one-third 
of  the  whole  residuary  estate,  including  one-third  of  the  sura  set 
apart  and  invested  to  produce  the  annuity ;  that  the  provigion, 
giving  to  her  a  third,  was  not  inconsistent  with  the  provision  pro- 
viding for  an  annuity,  but  was  a  gitl  in  addition  to  it.  lb. 

4.  A  testator  directed  his  executors  within  two  years  after  his  death  to 
invest  the  sum  of  $5,000  *'  in  such  stocks  or  other  productive  prop- 
erty as  they  may  deem  advisable,  in  their  names  as  executors,"  for 
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the  benefit  of  his  grandson,  the  trust  fund  to  be  paid  oyer  to  the 
grandson  when  twentj-fiye  years  of  age.  Carpenter  y.  Carpen- 
ter, 448 

5.  The  executors,  within  the  time  limited,  opened  an  account  in  their 

books  in  which  they  charged  themselyes  as  trustees,  and  credited 
the  grandson  with  $5,000.  They  invested  this  sum  in  three  United 
States  7-80  coupon  bonds,  and  two  coupon  bonds  of  the  State  of 
Bhode  Island.  These  bonds  they  put  into  an  enyelope,  labelled 
^'  Inyestment  of  five  thousand  doUars  for  "  the  grandson,  with  the 
date  of  the  purchase,  put  this  enyelope  into  a  tin  box,  and  put  the 
tin  box  into  the  vault  of  a  bank  in  Proyidence. 

Bleld,  that  by  these  acts  of  the  executors  the  trust  for  the  grand- 
son was  properly  and  legally  constituted.  lb, 

6.  The  will  of  P.  disposed  of  his  property  as  follows :  *'  I,  *    *    *  give 

and  bequeath  all  my  property,  real  and  personal,  to  my  beloyed 
wife,  Mary,  only  requesting  her,  at  the  close  of  her  life,  to  make 
such  disposition  of  the  same  among  my  children  and  grand-chil- 
dren as  shall  seem  to  her  good/'  lleld^  that  the  gift  to  the  wife 
was  absolute ;  that  the  concluding  words  being  merely  words  of 
suggestion,  not  of  direction  or  command,  did  not  create  a  trust 
Fooeey,  Whitmorey  577 

See  DEyiBE,  8 ;  Leoact,  2 ;  Pebpetuity. 
TRUSTEE. 

1.  The  will  nominated  O.  as  executor,  and  then  proyided  for  certain 

trusts  to  be  executed  by  "  said  executor,"  without  any  woTds  to 
show  an  intention  that  the  trust  should  yest  in  any  other  person 
who  might  be  appointed  executor.  Held,  that  the  trust  yested  in 
O.,  and  not  in  the  office  of  executor,  and  that  a  codicil  added  to  the 
will  in  these  words,  ^*  I  hereby  nominate  and  appoint  John  B.  Cook, 
of  the  city  of  St.  Paul,  as  a  co-executor  of  said  will,  and  desire  that 
the  said  Harvey  Officer  and  John  fi.  Cook  may  be  appointed  as  ex- 
ecutors of  the  said  last  will  and  testament,''  does  not  make  Cook  a 
co-trustee  with  Officer  in  the  trusts  created  by  the  will.  Simpson 
y.  Cooh,  27 

2.  Where  one  is  both  executor  of  a  will  and  trustee  thereunder  of  a  leg- 

acy giyen  by  the  will,  his  receipt  of  the  legacy  yests  the  fund  in 
him  as  trustee,  and  his  co-executor  is  no  longer  liable  for  it.  An- 
derson y.  Earle^  472 

3.  Where  A.  and  B.  were  appointed  executors  of  a  will  and  trustees 

thereunder,  and  B.  qualified  as  executor  and  accepted  the  trust, 
and  then  A.  qualified  as  executor  and  paid  the  trust  money  to  B., 
taking  his  receipt  therefor  as  trustee:  Held,  that  this  was  not  only 
eyidence  that  A.  had  not  accepted  the  trust,  but  was  also  conclu- 
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siye  evidence  that  fae  had  repudiated  it,  and,  consequently,  that  A. 
was  not  liable  to  account  to  the  cestui  que  tnuU  for  the  trust  fund 
paid  to  B.  lb. 

4.  Where  one  is  appointed  by  the  will  both  executor  and  trustee,  the 
mere  fact  that  he  qualified  as  executor  is  not  proof  that  he  accepted 
the  trust.  Jb, 

UNDUE  INFLUENCE. 
1.  The  court  properly  instructed  the  jury  that  if  the  **  testatrix  was  aged 
and  had  an  impaired  mind  and  memory,  although  she  might  not  be 
legally  incompetent  to  make  a  will,  yet  a  will  of  such  person  ought 
not  to  be  sustained  unless  it  appeared  that  such  disposition  of  prop- 
erty had  been  fairly  made,  and  emanated  from  a  free  will,  without 
the  interposition  of  others,  and  accorded  with  intentions  previously 
expressed  or  implied  from  family  relations.     WiUof  Amee,  35 

3.  The  constraint  which  will  avoid  a  will  must  be  one  operating  in  the 

act  of  making  the  will.     WainwrighCe  Appeal^  ^ 

8.  Proof  of  the  unlawful  cohabitation  of  testator  with  a  woman  repre- 
sented by  him  as  his  wife,  with  evidence  that  she  had  falsely  ac- 
cused him  of  having  seduced  her,  is  not  of  itself  sufficient  evidence 
to  support  an  allegation  of  the  exercise  by  her  of  undue  iofla- 
ence.  Ih. 

4.  Instructions  as  to  the  competency  of  the  testator,  and  proof  of  undue 

influence,  considered  and  approved.     Will  of  Convey^  90 

5.  Where  a  testator,  leaving  an  estate  of  $14,000,  with  no  family,  made 

a  will  five  days  before  his  death  and  while  suffering  from  severe 
disease,  by  which,  after  giving  two  of  his  brothers  $1,000  each, 
$1,000  to  certain  other  relatives  and  $1,000  to  n  friend,  be  gave  the 
residue  of  his  estate  to  a  church  in  the  town  where  he  lived;  and  it 
appeared  that  the  will  was  drawn  by  H.,  who  was  a  vestryman  of 
the  church,  and  who  was  the  only  person  who  conversed  with  him 
on  the  subject,  and  who  was  also  made  sole  executor;  that  three 
brothers  and  a  sister  of  the  testator  lived  within  a  few  miles  of  him 
and  were  not  notified  of  his  being  dangerously  ill  until  shortly  be- 
fore his  death  and  after  the  will  was  executed ;  that  H.  was  deeply 
interested  in  the  welfare  of  the  church  and  a  liberal  contributor  to 
its  support;  that  he  and  another  vestryman  were  two  of  the  wit- 
nesses to  the  will,  and  a  brother-in-law  of  H.  the  third  witness;  and 
that  the  will  descril>ed  certain  half  nephews  and  a  half  niece  of  the 
testator  as  his  brothers  and  sister ; — ^it  was  held  that  the  circumstances 
were  such  as  to  create  a  suspicion  of  undue  influence,  which  might 
be  considered  by  the  jury  without  any  direct  proof  of  such  influence, 
and  to  require  explanation  on  the  part  of  the  persons  propounding 
the  will.     Drake's  Appeal,  227 
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UNDUE  WFJATENCE— continued, 
6.  It  is  uot  necessary  that  the  exercise  of  undue  influence  shall  be  prored 
to  the  satisfaction  of  the  jury.     It  is  sufficient  that  they  shall  be- 
lieve from  the  evidence  thst  such  influence  was  possessed  and  exer- 
cised by  some  person  or  persons,  and  the  free  agency  of  the  testator 
thereby  subordinated  to  his  or  their  will.    MiUon  v.  Hunter^      521 
See  EviDSNCB,  1,  6,  7,  8, 13, 16,  26. 
WILL. 

1.  Where  the  will  of  a  testatrix,  otherwise  properly  executed,  refers  to 

the  will  of  her  late  husband,  and  so  describes  it  as  to  leave  no 
doubts  of  its  identity,  and  adopts  the  provisions  therein  contained : 
BM,  that  it  becomes  a  part  of  such  will,  and  should  be  considered 
in  construing  its  provisions.     Qerrieh  v.  Oerrieh,  59 

2.  Testatrix  owned  an  annuity  of  $2,200  per  annum  for  life  payable  to 

her  in  money.  At  the  time  of  her  death,  there  was  due  to  her  a 
proportion  ot  this  annuity  amounting  to  $1,002  22.  She  died  in 
November,  1866,  leaving  a  will  in  which,  after  giving  pecuniary 
legacies  amounting  in  all  to  $600,  she  declares :  **  It  is  my  wish  that 
after  the  payment  of  my  debts  and  fnneral  charges,  should  there  be 
a  balance  left  in  the  hands  of  my  executor  to  be  hereinafter  named, 
that  said  balance  of  money  shall  be  equally  divided  between  my  two 
children,  £.  S.  and  B.  B.**  The  testatrix  left  surviving  her  five 
grand-children,  the  children  of  a  deceased  daughter,  who  are  not 
named  in  the  will.  At  the  time  of  making  her  will,  the  testatrix 
was  entitled,  under  the  residuary  clause  of  the  will  of  her  late  hus- 
band, as  the  same  was  construed  after  her  death  by  this  court,  to  a 
valuable  share  or  interest  in  the  buildings  and  grounds  constituting 
Bamum's  Hotel  property.     Held, 

That  the  wiil  operated  only  to  dispose  of  the  money  belonging  to 
the  testatrix,  arising  from  her  annuity,  and  that  she  died  intestate  of 
all  her  interest  and  estate  in  the  hotel  property.  Stannard  v.  Bar^ 
num,  160 

'    8.  In  order  to  avoid  a  will  for  uncertainty,  it  must  be  incapable  of  any 
clear  meaning.     Stewart  v.  Stewart,  168 

4.  Deceased  executed  a  writing  in  which  he  declared  *^I  do  hereby,  on 

and  after  the  day  of  my  death,  by  this  will,  grant,  convey  and  as- 
sign "  certain  real  estate  to  my  son  and  his  heirs.  This  instrument 
was  sealed  and  attested  by  two  witnesses,  but  never  delivered.  On 
the  same  day  the  son  executed  an  agreement  with  the  father,  by 
which,  in  consideration  of  the  benefits  of  a  certain  will  of  his  father's 
in  reference  to  the  land  described  in  the  first  instrument,  he  agreed 
to  support  his  father  during  life ;  7ield,  that  the  first  writing  should 
be  admitted  to  probate  as  the  will.    MUIer  v.  Holt,  199 

5.  No  particular  form  for  a  will  is  required.    The  question  is  one  of  in- 
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tention  to  be  gathered  from  the  language  used.  Amaircng  v.  Arm- 
strong, 206 

6.  An  instrnment  commencing,  "  Know  all  men  by  these  presents,"  and 

ending,  ^*  This  conveyance  to  have  effect  from  and  after  my  death," 
is  a  will.  76. 

7.  If,  upon  the  face  of  the  will,  it  is  apparent  that  it  has  been  altered 

in  a  material  provision,  and  evidence  is  offered  tending  to  show  that 
such  alteration  was  made  since  its  execution,  as  well  as  to  show  that 
it  was  made  before ;  it  is  the  duty  of  the  jury,  in  case  the  will  is 
established,  to  determine  the  question  in  dispute,  and  establish  the 
will -as  it  read  when  executed.    Haynes  y.  Hayna^  263 

8.  If  it  appears  that  such  alteration  was  made  before  execution,  then  the 

paper  writing,  as  it  reads  after  such  alteration,  is  the  will;  if  made 
after  such  execution,  and  such  alteration  does  not  invalidate  the  in- 
strument, then  the  jury  should,  by  special  verdict,  establish  the  will 
as  it  read  before  such  alteration.  lb, 

9.  By  a  will  made  November  15th,  1866,  the  testatrix  devised  all  her  es- 

tate to  her  husband,  in  fee.  In  January,  1876,  she  and  her  husband 
being  about  to  travel  abroad,  she  made  a  will,  beginning  with  the 
words,  ^^  In  case  of  anything  happening  us,  I  would  wish,"  &c, 
and  devising  her  estate  to  her  sister.  Held^  that  the  second  will 
was  contingent;  that  the  contingency  provided  for  was  not  the 
death  of  her  husband  before  herself,  nor  the  death  of  both  by  the 
same  accident,  but  was  the  death  of  both  while  upon  their  trsTels. 
Cowley  V.  Knapp,  390 

10.  An  instrument  in  the  form  of  a  letter  held  to  be  a  valid  will.       Ih, 

See  Capacitt;   Exbcution;    Lost  Will;    RspUBLicATiQir ; 
Revocation. 
WITNESS, 

1.  Where  the  note  sought  to  be  charged  on  the  executor  had  been  giTen 

by  his  wife  to  deceased,  for  land  transferred  to  her  by  the  latter,  he 
cannot  testify  to  anything  occurring  in  testator^s  lifetime  tendiDg 
to  invalidate  the  note,  so  long  as  he  holds  the  lands.  Troup  v. 
Mice,  18 

2.  The  sanity  of  the  testator  may  be  established  by  witnesses  other  than 

the  subscribing  witnesses.     Frear  v.  WiUiafnSy  85 

8.  The  fact  of  signature,  or  the  formal  execution  of  a  will,  as  distin- 
guished from  its  acknowledgment  or  adoption,  may  be  shown  by 
testimony  other  than  that  of  the  subscribing  witnesses.  WUl  of 
Convey^  90 

4.  An  executor  and  his  wife  are  competent  attesting  witnesses,  unless  he 
takes  some  beneficial  interest  under  the  will,  but  his  fees  and  com- 
missions  are  not  such  interests  as  to  disqualify  either  of  them. 
Stewart  v.  Harriman,  95 
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5.  Where  testator  made  a  residuary  devise  of  his  estate  to  a  church, 

qamre  whether  two  of  its  Tcstrymen  were  competent  witnesses  to  the 
will.    Drake'^8  Appeal^  227 

6.  The  probate  of  a  will  is  not  dependent  on  the  recollection  or  veracity 

of  a  subscribing*  witness.    Bayrua  y.  Hayne»^  263 

AlboU  V.  AbboU,  826 

7.  Subscribing  witnesses  to  a  will  are  presumed  to  hare  had,  when  sign- 

inff,  full  knowledge  of  what  they  were  doing ;  and  if  dead,  their 
attestation  when  proved  is  prima  facie  evidence  that  everything  was 
done  as  it  ought  to  be.  But  in  contested  cases  the  regularity  of  the 
proceedings  is  open  for  general  testimony.  lb. 

8.  Oomp.  L.  §  4889  does  not  require  all  the  subscribing  witnesses  to  be 

sworn  on  a  contest  of  a  will,  though  it  possibly  implies  that  they 
should  be  so  sworn  in  the  Probate  Court  But  the  failure  to  produce 
them  in  the  Circuit  Court  on  an  appeal,  if  within  the  jurisdiction 
and  easily  reached,  would  be  a  suspicious  circumstance.  Ih, 

9.  It  is  not  necessary  that  a  witness  to  a  will  should  know  that  it  is  a 

will.  The  object  of  his  attestation  is  that  he  may  be  able  to  testify 
that  the  testator  put  his  name  upon  the  identical^  piece  of  paper 
upon  which  he  puts  his  own.     Canada's  Appeal^  1 

WillofHuUe,  352 

10.  The  executor  is  a  competent  witness  to  establish  a  will,  except  as  to 
transactions  with,  or  statements  made  by,  his  testator.  Key  v.  HoU 
lotDoyy  360 

11.  An  heir-at-law,  who  is  disinherited,  is  a  competent  witness  in  sup- 

port of  the  will,  by  which  he  is  disinherited.    Smalley  v.  Smalley,  666 

12.  So,  when  though  a  legatee,  his  legacy  is  conceded  to  be  less  than  his 
interest  in  the  estate  as  heir.  Tb. 

13.  One  receiving  a  trivial  legacy  under  a  will,  by  which  he  is  deprived  of 
a  larger  estate  as  heir,  is  not  to  be  regarded  as  beneficially  interested 
under  the  same,  so  that  he  cannot  be  an  attesting  witness  thereto.  Ih. 
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